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This Article provides a summary of the law of tribal civil ju-
risdiction over persons who are not members of the governing 
tribe (“nonmembers”), followed by an analysis of trends in 
the lower courts.  It was written to respond to a consensus 
view at the University of Colorado Law Review Symposium: 
“The Next Great Generation of American Indian Law 
Judges,” in January 2010, that a concise, practical, yet in-
depth treatment of this subject would be useful to the judi-
ciary as well as practitioners.  The Article traces the devel-
opment of the Supreme Court’s common law of tribal civil 
judicial jurisdiction from 1959 through the present.  Next, it 
surveys all published lower federal court decisions from 
1997–2010.  Lower courts have upheld exercises of tribal ju-
risdiction in several cases that fit well within the Supreme 
Court’s increasingly narrow parameters for exercises of trib-
al authority over nonmembers.  Those contexts include: (1) 
claims arising directly from a nonmember’s consensual rela-
tionship with the tribe or tribal members, and (2) claims that 
involve nonmember conduct on tribal lands that either 
harms the land itself or presents a challenge to the tribe’s 
ability to provide peace and security for tribal members.  De-
spite the emergence of some clarity in the law, it is nonethe-
less apparent how cumbersome the process of litigating tri-
bal court cases against nonmembers has become.  
Nonmember defendants challenge even clear examples of tri-
bal jurisdiction, resulting in delay, multiplication of ex-
penses, and insecurity for the parties.  A better sense of the 
Supreme Court’s boundaries for tribal jurisdiction might 
help to reduce the problems otherwise associated with the 
double layer of review to which all tribal court cases involv-
ing nonmembers are subject. 
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INTRODUCTION 

The University of Colorado Law Review Symposium: “The 
Next Great Generation of American Indian Law Judges,” held 
January 29–30, 2010, at the University of Colorado Law 
School, explored many challenging topics related to the law  
governing relations between American Indian tribes, the 
states, and the federal government.  Any of these topics might 
have emerged as warranting further treatment for the benefit 
of judges and practitioners.  Yet toward the close of the confer-
ence, participants arrived at two main suggestions for con-
structive follow-up.  First, the federal judiciary should be edu-
cated, through personal outreach and visits to American Indian 
tribes, about law and life in Indian communities.  Second, a 
guide should be drafted, in the form of a law review article, on 
the topic of tribal court civil jurisdiction over persons who are 
not members of the governing tribe (“nonmembers”).  The latter 
suggestion is taken up here. 

This Article provides a summary of the law of tribal court 
jurisdiction over nonmembers, followed by an analysis of trends 
in the lower courts and some educated guesses about how the 
Supreme Court might view them.  A thorough explication of the 
doctrine of tribal court jurisdiction over nonmembers, even if 
delivered straight, presents serious questions about the under-
lying principles guiding the decisions.  Beyond the critique that 
is unavoidable in describing this body of law, however, edito-
rializing and normative prescription are kept to a minimum.1

Part I first briefly reviews some crucial historical back-
ground.  It then provides an overview of the law of tribal civil 
jurisdiction over nonmembers in the modern era, beginning 
with Williams v. Lee,

  
The goal of this Article is to provide judges with a primer—
something they can use irrespective of their jurisprudential 
predilections. 

2 decided in 1959, and progressing 
through Strate v. A-1 Contractors,3

 
 1. For readers interested in pursuing more in-depth or critical assessments 
of the case law, sources are provided in some of the footnotes. 

 decided in 1997.  Williams 
held that a state court lacked jurisdiction over a case brought 
by a non-Indian plaintiff against tribal member defendants in-
volving a claim that arose within the defendants’ reservation.  
Crucial to the reasoning in Williams was the availability of the 

 2. 358 U.S. 218 (1959). 
 3. 520 U.S. 438 (1997). 
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tribal courts to hear such cases.4  Thus, while Williams ad-
dressed limitations on state authority in Indian country, the 
case appeared to endorse a broad view of tribal judicial power 
over matters arising within tribal territory, even when one of 
the parties was non-Indian.5

Just as important as the Williams outcome was its ap-
proach.  The Court presumed that tribes retained sovereignty 
over their members and their territory, and looked to Congress 
to define any limitations on tribal powers.

 

6  Yet in the years be-
tween Williams and Strate, the Court decided several cases 
that cast doubt on Williams’ approach and its apparent solici-
tude for tribal courts.  First, in Oliphant v. Suquamish Indian 
Tribe,7 the Court held that inherent tribal sovereignty does not 
extend to criminal jurisdiction over non-Indians.  Next, in Mon-
tana v. United States,8 the Court held that while tribes retain 
considerable civil regulatory control over nonmembers on tribal 
lands within reservation boundaries, tribes’ inherent powers 
over nonmember activity on non-tribal lands (whether lands 
owned by nonmembers, known as “non-Indian fee lands,” or 
lands owned by the state)9 are limited.  Shortly after Montana, 
the Court developed the “tribal court exhaustion” doctrine in 
two cases—National Farmers Union Insurance Cos. v. Crow 
Tribe10 and Iowa Mutual Insurance Co. v. LaPlante11

 
 4. See Williams, 358 U.S. at 221–22. 

—that 
seemed, like Williams, to view civil exercises of tribal court ju-

 5. See id. at 223 (“It is immaterial that respondent is not an Indian.  He was 
on the Reservation and the transaction with an Indian took place there.”). 
 6. See id. at 220. 
 7. 435 U.S. 191, 211–12 (1978). 
 8. 450 U.S. 544, 566–67 (1981). 
 9. The various land categories within Indian reservation boundaries are 
largely a residue of Allotment policies of the 1880s and 1890s.  See infra text ac-
companying notes 56–62 (describing the Allotment and Assimilation era in federal 
Indian policy).  “Tribal trust land” refers to lands owned by the federal govern-
ment in trust for the tribe or individual tribal members; title is not alienable and 
restrictions on taxation and use apply.  “Non-Indian fee land” refers to lands with-
in reservation boundaries that are owned in fee simple (or other unrestricted  
status) by nonmembers of the tribe.  Other categories of land status, discussed 
further below, include rights-of-way granted to states or the federal government 
running through reservations and lands owned in fee simple by the tribe or tribal 
members.  The last category is a fairly recent phenomenon and a product of tribes 
reacquiring lands that they lost due to allotment and other anti-tribal policies.  
For a helpful overview of tribal property, see FELIX S. COHEN, COHEN’S 
HANDBOOK OF FEDERAL INDIAN LAW 965–85 (2005 ed.), and for a review of the 
related topic of Indian country status, see id. at 182–96. 
 10. 471 U.S. 845 (1985). 
 11. 480 U.S. 9 (1987). 
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risdiction differently from exercises of regulatory power.12  The 
tribal court exhaustion rule requires nonmembers to exhaust 
their remedies in the tribal judicial system before challenging 
tribal jurisdiction in federal court.13  While neither National 
Farmers nor Iowa Mutual directly addressed whether tribes 
had adjudicatory authority over cases involving nonmember de-
fendants (as opposed to nonmember plaintiffs, as was the case 
in Williams), the Court’s tone and rhetoric in both cases indi-
cated that it would not apply the same presumption against 
tribal authority that it had in Montana (nor the categorical 
prohibition against tribal authority in Oliphant).14

Part II describes the Supreme Court’s two post-Strate cas-
es on tribal civil judicial jurisdiction, Nevada v. Hicks

  Yet twelve 
years after Iowa Mutual, Strate held that Montana’s approach 
did indeed apply to all questions of tribal civil authority over 
nonmembers on non-Indian lands.  Part I will explore the 
Court’s swerving path from Williams to Strate, tracing how the 
Court arrived at its common law of tribal court jurisdiction and 
highlighting the points at which key doctrinal contributions 
were made. 

15 and 
Plains Commerce Bank v. Long Family Land & Cattle Co.16  
Hicks and Plains Commerce, like Strate, refrained from adopt-
ing a categorical prohibition against tribal civil jurisdiction 
over nonmembers, but further narrowed the circumstances in 
which the Court will approve such exercises of tribal authori-
ty.17  In Hicks, the Court rejected tribal court jurisdiction in a 
case involving a civil rights lawsuit brought by a tribal member 
against state police officers for a claim that arose on tribal 
lands.18  Hicks indicated that the presumptions against tribal 
civil authority over nonmembers on non-Indian lands in Mon-
tana and Strate might apply equally to cases arising on tribal 
lands.19

 
 12. See Nat’l Farmers, 471 U.S. at 856–57; Iowa Mutual, 480 U.S. at 14–18. 

  The Court’s main emphasis, however, was the para-
mount importance of the state’s interest in investigating off-
reservation crime. Whether tribal land status might weigh in 
favor of tribal jurisdiction in future cases therefore remains an 

 13. See Nat’l Farmers, 471 U.S. at 856–57; Iowa Mutual, 480 U.S. at 14–18. 
 14. See Iowa Mutual, 480 U.S. at 14–18. 
 15. 533 U.S. 353 (2001). 
 16. 128 S. Ct. 2709 (2008). 
 17. See infra Part II. 
 18. See Hicks, 533 U.S. at 376–82. 
 19. See id. at 359–60. 
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open question.20  Plains Commerce, which rejected an exercise 
of tribal court jurisdiction over a non-Indian bank,21 did not 
add anything to the doctrinal formulation of tribal adjudicatory 
authority over nonmembers.  Rather, the case serves as an ex-
ample of how the current members of the Court view exercises 
of tribal power and highlights a particular context—control of 
non-Indian land—where several Justices are most skeptical.22

Part III reviews lower court cases decided since 1997 (the 
year Strate was decided).  Two conclusions are worth noting.  
First, lower courts have upheld exercises of tribal jurisdiction 
in several cases that fit well within the Supreme Court’s in-
creasingly narrow parameters for asserting tribal authority 
over nonmembers.  Thus, what appears to be a relentless 
march towards the elimination of all forms of tribal authority 
over nonmembers in fact has left tribes and reviewing federal 
courts room to approve tribal civil jurisdiction in certain well-
defined contexts.

 

23  Those contexts include (1) claims arising 
directly from a nonmember’s consensual relationship with the 
tribe or tribal members, and (2) claims involving nonmember 
conduct on tribal lands that either harms the land itself or 
challenges the tribe’s ability to provide for the peace and secu-
rity of tribal members.24  Second, despite the emergence of 
some clarity in the law, it is apparent that the process of liti-
gating tribal court cases against nonmembers has become un-
duly cumbersome.  Nonmember defendants challenge even 
seemingly clear examples of legitimate tribal jurisdiction, re-
sulting in delay, multiplication of expenses, and insecurity for 
the parties seeking relief in their chosen forum.25

 
 20. See id. at 363–66 (discussing paramount importance of state ability to in-
vestigate off-reservation crime). 

  A better 
sense of the Supreme Court’s boundaries for tribal jurisdiction 
could help reduce, to some small degree, the problems other-
wise associated with the double layer of review to which all  
tribal court cases involving nonmembers are subject.  Lower 

 21. See Plains Commerce, 128 S. Ct. at 2716–27. 
 22. See id. at 2721–23. 
 23. Those contexts are defined by the Supreme Court’s parameters in Mon-
tana and Strate.  See Montana v. United States, 450 U.S. 544, 565–67 (1981) (out-
lining circumstances in which tribes retain regulatory authority over nonmembers 
even on non-Indian lands); Strate v. A-1 Contractors, 520 U.S. 438, 456–59 (1997) 
(applying the Montana approach to tribal civil adjudicative authority). 
 24. See infra Part III. 
 25. See infra Appendix: Table of Federal Cases On American Indian Tribal 
Court Jurisdiction Over Nonmembers, 1997–2009 [hereinafter Appendix: Table of 
Federal Cases]. 
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courts cannot change the general approach.  At this point, only 
Congress can redraw the tribal jurisdictional map.  But lower 
courts, educated about the doctrine’s background, shifts, op-
tions, and dead-ends, will be better equipped to discern the 
possibilities for expeditiously and fairly resolving these cases. 

I. THE PATH TO AND FROM MONTANA: WILLIAMS V. LEE 
THROUGH STRATE V. A-1 CONTRACTORS (AND SOME 
PRECEDING HISTORICAL CONTEXT) 

In Strate v. A-1 Contractors, the Supreme Court held that 
tribal courts lack civil jurisdiction over nonmember defendants 
when a cause of action arises on non-Indian land within a 
tribe’s reservation and neither of two circumstances exist.26  
The circumstances, known as the Montana exceptions (for rea-
sons explained below) are (1) a consensual relationship with 
the tribe or its members; or (2) actions by the nonmember that 
threaten or have “some direct effect on the political integrity, 
the economic security, or the health or welfare of the tribe.”27  
The Strate Court was not interpreting a federal statute, nor 
was it construing treaty language.28  The Court was not engag-
ing in constitutional interpretation.29  Rather, the Court’s law 
of tribal jurisdiction is a species of federal common law—the 
federal common law of tribal sovereignty.30

To understand Strate, one has to back up to well before 
Montana.  The Supreme Court’s common law of tribal sover-
eignty originated in the nineteenth century, when Chief Justice 
John Marshall penned the three cases known in Indian law cir-
cles as the Marshall Trilogy: Johnson v. M’Intosh,

 

31 Cherokee 
Nation v. Georgia,32 and Worcester v. Georgia.33

 
 26. See 520 U.S. at 1407–08. 

  A very brief 
overview of the Trilogy therefore follows.  From there, the Ar-

 27. Montana, 450 U.S. at 565–66. 
 28. See Strate, 520 U.S. at 456. 
 29. See id. 
 30. See generally Nat’l Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845 
(1985); see also Philip P. Frickey, A Common Law for Our Age of Colonialism: The 
Judicial Divestiture of Indian Tribal Authority over Nonmembers, 109 YALE L.J. 1, 
7–8 (1999) (analyzing the Supreme Court’s cases addressing tribal jurisdiction 
over nonmembers and highlighting that the Court has created this body of law 
“without congressional guidance,” and therefore has “assumed a legislative func-
tion”). 
 31. 21 U.S. (8 Wheat.) 543 (1823). 
 32. 30 U.S. (5 Pet.) 1 (1831). 
 33. 31 U.S. (6 Pet.) 515 (1832). 
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ticle jumps to the middle of last century, when the Court de-
cided the first case in what Charles Wilkinson has called the 
modern era of American Indian law, Williams v. Lee.34

A. The Doctrinal Formulation of American Indian Tribal 
Sovereignty 

  After 
discussing Williams, this Part will trace the path to Strate, de-
scribing the various detours that the Court appeared to en-
dorse before settling on its present approach. 

The present policy period in federal-tribal relations is de-
scribed as the era of Self-Determination.35  Yet it could also be 
dubbed the era of federal Indian law litigation.  Starting ap-
proximately in the early 1970s, American Indian tribal  
governments began to exercise their powers in ways that in-
creasingly involved interactions with nonmembers, and  
non-Indians in particular.36  (To be clear, tribes have always 
conceived of their inherent powers as including authority over 
nonmembers,37 but the era of Self-Determination reawakened 
tribal authority that had been suppressed by previous anti-
tribal policies that have since been repudiated by the federal 
government.)38  Embracing Self-Determination policies, tribes 
began taxing non-Indian activity on tribal lands, enforcing trib-
al civil and criminal laws, and defending their immunity from 
state regulation and taxation.39

 
 34. 358 U.S. 217 (1959); see CHARLES WILKINSON, AMERICAN INDIANS, TIME 
AND THE LAW: NATIVE SOCIETIES IN A MODERN CONSTITUTIONAL DEMOCRACY 1 
(1987). 

  Many assertions of tribal au-
thority over nonmembers are uncontroversial and do not result 
in litigation.  Every day in Indian country, nonmembers work 

 35. See VINE DELORIA, JR. & CLIFFORD M. LYTLE, AMERICAN INDIANS, 
AMERICAN JUSTICE 21–24 (1983); ROBERT ANDERSON, ET AL. AMERICAN INDIAN 
LAW: CASES AND COMMENTARY 152–58 (2d ed. 2010). 
 36. See THE HARVARD PROJECT ON AMERICAN INDIAN ECONOMIC 
DEVELOPMENT, THE STATE OF NATIVE NATIONS: CONDITIONS UNDER U.S. 
POLICIES OF SELF-DETERMINATION (2008). 
 37. See Worcester, 31 U.S. (6 Pet.) 515 (1832) (affirming Cherokee Tribe’s au-
thority over non-Indian and excluding the application of state law); see also infra 
text accompanying notes 52–53. 
 38. For an in-depth study of tribal revival in the wake of the near devastating 
policies of the Termination Era, see CHARLES WILKINSON, BLOOD STRUGGLE: THE 
RISE OF MODERN INDIAN NATIONS (2005). 
 39. For an overview of tribal exercises of authority in contemporary times, see 
THE HARVARD PROJECT ON AMERICAN INDIAN ECONOMIC DEVELOPMENT, supra 
note 36 at 37–51 (describing exercises of tribal jurisdiction), 69–81 (describing  
tribal-state relations), 111–43 (describing economic development activities). 
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for tribes or tribal enterprises, enter into contracts with tribes 
or tribal members, and engage in myriad activities, including 
recreation and tourism, that subject them to tribal laws, mostly 
without objection or incident.40  Yet some tribal assertions of 
authority are challenged in court, and the last forty years have 
witnessed an upsurge in federal cases addressing tribal sover-
eign powers.41

To understand the revival of tribal powers and the ensuing 
litigation regarding them, one has to have some background in 
the historical treatment of tribes under American law.  What, 
in other words, was there to revive?  The answer lies in the his-
tory of European arrival in North America, the subsequent  
assumption by the United States of the European nations’ rela-
tionships with indigenous nations, and the development of a 
domestic body of law addressing those relationships.  In short, 
arriving European colonists treated the indigenous peoples of 
North America as foreign nations, and the terms on which the 
two groups interacted were governed initially, though not un-
iformly, by early principles of international law.

  The federal law of tribal civil judicial jurisdic-
tion is among the many strands of case law that have emerged. 

42  When the 
United States became a nation, its approach was to treat the 
indigenous nations within its borders as peoples, not as aggre-
gates of individuals, and principles of international law there-
fore inevitably infused that relationship too.43

In Johnson v. M’Intosh,

  Yet from the 
beginning, it was also clear that the United States viewed In-
dian nations in a unique light, distinct from both foreign na-
tions and individual states.  Chief Justice Marshall’s Trilogy 
gave legal expression to that view. 

44

 
 40. See generally id. (describing the many economic development, cultural, 
and educational activities provided by tribes, many of which include nonmember 
participation). 

 the issue before the Court was 
whether legal title conveyed by an Indian tribe was superior to 

 41. See David H. Getches, Conquering the Cultural Frontier: The New Subjec-
tivism of the Supreme Court in Indian Law, 84 CAL. L. REV. 1573 (1996) (analyz-
ing virtually all of the Supreme Court Indian law cases up until 1990); Sarah 
Krakoff, Undoing Indian Law One Case at a Time: Judicial Minimalism and  
Tribal Sovereignty, 50 AM. U. L. REV. 1177 (2001) (analyzing and cataloguing cas-
es from 1991 through 2001). 
 42. See S. JAMES ANAYA, INTERNATIONAL HUMAN RIGHTS AND INDIGENOUS 
PEOPLES 37–50 (2009) (describing influence of different international law frames 
on the development of laws addressing indigenous peoples). 
 43. See Philip P. Frickey, Domesticating Federal Indian Law, 81 MINN. L. 
REV. 31, 52–58 (1996) (discussing international law roots of early federal Indian 
law). 
 44. 21 U.S. (8 Wheat.) 543 (1823). 
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legal title conveyed by the federal government (which had ac-
quired title from the tribe).45  The Court held that the title con-
veyed by the federal government was superior.46  The United 
States had stepped into the shoes of the European nations, and 
those nations had, by virtue of the “doctrine of discovery,” ob-
tained the sole and exclusive right to acquire title from the in-
digenous nations of North America.47  The tribes retained use 
rights to their aboriginal lands, but lost, by virtue of discovery, 
the right to convey legal title to anyone other than the discover-
ing nation.  Johnson therefore hinted at the sui generis political 
status of Indian nations, but whether the law required the 
United States to treat Indian tribes the same as foreign nations 
was addressed more directly in Cherokee Nation v. Georgia,48

The legal question in Cherokee Nation was whether the 
Cherokee Nation could sue the State of Georgia in the Supreme 
Court under the Constitution’s grant of jurisdiction over dis-
putes between states and foreign nations.

 
the second case in the Marshall Trilogy. 

49  The Court’s an-
swer was no, and Chief Justice Marshall’s reasoning walked a 
middle line between the competing views of his colleagues, 
some of whom would have held that the Cherokee Nation 
should be treated the same as a foreign nation for jurisdictional 
purposes, and some of whom would have found that the Chero-
kee lacked anything resembling the status of a state.50   
Instead, Marshall described tribes as “domestic dependent na-
tions,” having retained attributes of sovereignty, but also hav-
ing lost, by virtue of the European nations’ “discovery” of their 
lands, their powers of external relations as well as (from John-
son) their power to convey legal title to property to anyone oth-
er than the federal government.51

 
 45. Scholars have raised serious questions about whether the Court actually 
had to decide this or not.  See, e.g., Eric Kades, The Dark Side of Efficiency: John-
son v. M’Intosh and the Expropriation of American Indian Lands, 148 U. PA. L. 
REV. 1065, 1081–93 (2000) (describing collusive nature of the lawsuit). 

 

 46. Johnson, 21 U.S. at 604–05. 
 47. Id. 
 48. 30 U.S. (5 Pet.) 1 (1831). 
 49. Id. at 16. 
 50. Compare id. at 20–31 (Johnson, J., concurring), and id. at 31–49 (Bald-
win, J., concurring) (rejecting any version of sovereign status for tribes), with id. 
at 80 (Thompson, J., dissenting) (concluding that the Cherokee should be consi-
dered the equivalent of a foreign nation for jurisdictional purposes). 
 51. See id. at 17. 
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Finally, in Worcester v. Georgia,52

The Cherokee Nation . . . is a distinct community, occupying 
its own territory . . . in which the laws of Georgia can have 
no force, and which the citizens of Georgia have no right to 
enter but with the assent of the Cherokees themselves or in 
conformity with treaties, and with the acts of Congress.

 the Court addressed the 
power of individual states to impose their laws on Indian  
tribes.  Worcester articulated the Trilogy’s strongest statement 
of retained inherent tribal sovereignty, holding that states had 
no power to enforce their laws within the Cherokee Nation’s 
territory: 

53

Chief Justice Marshall’s conclusions and reasoning in the 
Trilogy formed the bases for key principles of federal Indian 
law that have been followed—albeit not consistently or faithful-
ly—ever since.  Those principles include the notion that al-
though courts cannot second guess the political process that led 
to the incorporation of American Indian nations within the 
United States, courts should otherwise exercise restraint in 
discerning limitations on tribes’ retained inherent sovereign 
powers.  Only the federal government, through its political 
branches, has the power to negotiate with tribes about their 
sovereignty.  It is therefore Congress, not the courts, that 
should impose any limits beyond those implicit in tribes’ loss of 
foreign nation status.  Felix Cohen, the first and foremost mod-
ern scholar of American Indian law, articulated the principles 
as follows: 

 

(1) An Indian tribe possesses, in the first instance, all the 
powers of any sovereign state.  (2) Conquest renders the 
tribe subject to the legislative power of the United States 
and, in substance, terminates the external powers of sover-
eignty of the tribe, e.g., its power to enter into treaties with 
foreign nations, but does not itself affect the internal sover-
eignty of the tribe, i.e., its powers of local self-government.  
(3) These powers are subject to qualification by treaties and 
by express legislation of Congress, but save as thus express-
ly qualified, full powers of internal sovereignty are vested in 

 
 52. 31 U.S. (6 Pet.) 515 (1832). 
 53. Id. at 561. 
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the Indian tribes and in their duly constituted organs of 
government.54

It is the third principle—that tribes retain “full powers” of 
their “internal sovereignty” except as “expressly qualified” by 
Congress

 

55

B. Tribal Sovereignty at Mid-Twentieth Century 

—that is at play in the cases discussed below.  The 
question that lurks within this principle is the precise mean-
ing, in contemporary times, of the “internal sovereignty” of the 
tribes.  As described in the following sections, the federal judi-
ciary has taken a prominent role in defining that term,  
notwithstanding Chief Justice Marshall’s vision of judicial re-
straint. 

1. Pre-Williams: A Very Concise Overview of 
Federal-Tribal Relations from 1832–1959 

The 127 years between Worcester and Williams v. Lee wit-
nessed several wild policy swings with respect to Indian  
tribes.56  During the period surrounding Worcester, known as 
the Removal Period, the federal government removed many 
tribes, including the Cherokee Nation, from their aboriginal 
homelands against their will.57

When Removal policies proved insufficient to quell the de-
sire for expanded non-Indian territory, the federal government 
passed laws and policies aimed at breaking up the tribal land 
base and assimilating tribal members to the dominant society.  
This period, known as the Allotment and Assimilation Era, re-
sulted in patchwork land ownership patterns on Indian reser-
vations, as well as social and cultural disruption.

  Thus, while Worcester would 
form the basis for subsequent claims of tribal self-
determination, the legal victory was pyrrhic indeed for the 
Cherokee Nation. 

58

 
 54. FELIX S. COHEN, HANDBOOK OF FEDERAL INDIAN LAW 123 (1941) (distill-
ing principles of federal Indian law first announced in the Marshall Trilogy and 
then refined in subsequent cases). 

  The Allot-
ment Era’s centerpiece was the Indian General Allotment Act, 

 55. Id. 
 56. See DELORIA & LYTLE, supra note 35, at 2–21 (providing a succinct over-
view of the periods of federal-tribal relations). 
 57. See id. at 6–8. 
 58. See id. at 8–12. 
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or Dawes Act, of 1887,59 which provided the legal framework 
for carving up reservation lands into individual homesteads, al-
lotting some to tribal members and opening up the remainder 
for disposal to railroads and non-Indian settlement.60

Although Allotment Era policies have left an indelible im-
print on contemporary Indian law,

  For trib-
al civil jurisdiction purposes, the presence of non-Indian lands 
within reservation boundaries (often referred to as “non-Indian 
fee lands”) is a crucial legacy from this period. 

61 the period was deemed a 
complete failure by the federal government.62  By all mea-
sures—including health, poverty levels, employment, and social 
organization—American Indians were worse off after Allot-
ment.  Lewis Meriam documented the many negative effects of 
the Allotment Era on tribes and American Indian people in a 
government-sponsored report, known as the Meriam Report,63

The legislative centerpiece of the Reorganization and Self-
Government Era was the Indian Reorganization Act (IRA).

 
which became the basis for Reorganization and Self-
Government (1928–1945), the next phase in American Indian 
policy. 

64  
The IRA repudiated Allotment policies and declared that no 
more land within reservations would be divided and disposed to 
individuals.65  The IRA encouraged tribes to adopt constitu-
tions and enact other laws intended to support separate tribal 
political existence.  Though marred by excessive hierarchical 
management and implementation, the IRA period, in general, 
provided tribes a respite from the relentless efforts to eliminate 
their separate laws, cultures, and religions.66

 
 59. Ch. 119, 24 Stat. 388 (1887) (formerly codified at 25 U.S.C. § 331 (1887)). 

  The IRA period 
was abruptly abandoned during the mid 1940s, however, and 
policies aimed at terminating the federal, nation-to-nation rela-

 60. See COHEN, supra note 9, § 1.04 (describing Allotment and Assimilation 
policies). 
 61. For a thorough discussion of Allotment’s imprint, see Judith V. Royster, 
The Legacy of Allotment, 27 ARIZ. ST. L.J. 1 (1995). 
 62. See DELORIA & LYTLE, supra note 35, at 12 (“[A]ssimilation had been a 
miscalculation of major proportions.”). 
 63. See LEWIS MERIAM, INST. FOR GOV’T RESEARCH, THE PROBLEM OF INDIAN 
ADMINISTRATION (1928). 
 64. 25 U.S.C. § 461 (2006). 
 65. See id. (“On and after June 18, 1934, no land of any Indian reservation, 
created or set apart by treaty or agreement with the Indians, Act of Congress, Ex-
ecutive order, purchase, or otherwise, shall be allotted in severalty to any In-
dian.”). 
 66. See DELORIA & LYTLE, supra note 35, at 12–15. 
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tionship with tribes were adopted.  Congress terminated the 
federal status of several tribes, and passed laws allowing  
the assertion of state jurisdiction into Indian country.  This—
the Termination Era—was abandoned almost as suddenly as it 
came into being.  By the late 1950s, efforts to terminate tribes 
were dropped and the policies were officially repudiated in the 
early 1960s.67

2. Williams v. Lee 

 

Despite the many changes in the federal government’s pol-
icies towards tribes between the mid-nineteenth and mid-
twentieth centuries, the Marshall Trilogy’s approach to tribal 
sovereignty remained untested.68  Thus, there is little to cover 
regarding the law of tribal civil jurisdiction over nonmembers 
until 1959.69  In that year, the Court decided Williams, holding 
that state courts lacked jurisdiction over a case brought by a 
non-Indian merchant against Navajo tribal members who had 
purchased goods on credit at the plaintiff’s trading post on the 
Navajo reservation.70  Williams was pivotal, affirming that in-
herent tribal sovereignty had survived despite the many 
changes in Indian tribal status since Worcester.71  Decided just 
as the Termination Era ebbed, Williams provided a crucial sig-
nal that the Court would not perpetuate policies of tribal ex-
tinction that Congress had abandoned.72

Notwithstanding the vast changes in the United States 
since the 1830s, including extension of the country’s borders to 
the Pacific Ocean and non-Indian settlement from coast to 
coast, Williams affirmed Worcester’s basic approach to ques-
tions of incursions into tribal affairs.  First, Justice Black noted 
that “[d]espite bitter criticism and the defiance of Georgia 
which refused to obey this Court’s mandate in Worcester the 

 

 
 67. See id. 
 68. To be sure, the Supreme Court decided several very important Indian law 
cases throughout this time.  The most significant development was arguably the 
Court’s embrace of Congress’s “plenary” power over Indian affairs.  See Lone Wolf 
v. Hitchcock, 187 U.S. 553 (1903); United States v. Kagama, 118 U.S. 375 (1886).  
Nonetheless, and surprisingly, the core aspects of Marshall’s approach survived 
the changes to tribal status wrought by the United States’ various experiments. 
 69. See Krakoff, supra note 41, at 1199−1200 (discussing the small number of 
cases addressing state jurisdiction over white-on-white crime and taxation of trib-
al activities). 
 70. See Williams v. Lee, 358 U.S. 217, 223 (1959). 
 71. See WILKINSON, supra note 34, at 1–2. 
 72. See Williams, 358 U.S. at 233. 
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broad principles of that decision came to be accepted as law.”73  
Second, Justice Black described the exceptions to Worcester’s 
approach as falling into just a few discrete categories, all of 
them “cases where essential tribal relations were not involved 
and where the rights of Indians would not be jeopardized.”74  
Third, Justice Black noted that “Congress has . . . acted consis-
tently upon the assumption that the States have no power to 
regulate the affairs of Indians on a reservation.”75  Distilling 
the Court’s jurisprudence in the area, Justice Black wrote, 
“[e]ssentially, absent governing Acts of Congress, the question 
has always been whether the state action infringed on the right 
of reservation Indians to make their own laws and be ruled by 
them.”76

Justice Black then turned to the laws governing the case at 
hand, concluding that the 1868 Treaty with the Navajo con-
tained “implicit in [its] treaty terms, as it was in the treaties 
with the Cherokees involved in Worcester v. Georgia, . . . the 
understanding that the internal affairs of the Indians re-
mained exclusively within the jurisdiction of whatever tribal 
government existed.”

 

77  Furthermore, Arizona had not taken 
advantage of a federal statute, known today as Public Law 280, 
which would have allowed it to assert civil and criminal juris-
diction over the Navajo Reservation.78  Justice Black, after de-
scribing the federal government’s policies of supporting the 
Navajo tribal government and judiciary as well as the Navajo’s 
own efforts to improve their legal system, concluded that 
“[t]here can be no doubt that to allow the exercise of state ju-
risdiction here would undermine the authority of the tribal 
courts over Reservation affairs and hence would infringe on the 
right of the Indians to govern themselves.”79  Importantly for 
arguments made in later cases, the Court also noted that “[i]t 
is immaterial that respondent is not an Indian.  He was on the 
reservation and the transaction with an Indian took place 
there.”80

To summarize, Williams stands for four propositions.  
First, Worcester’s presumption against state assertions of juris-

 

 
 73. Id. at 219. 
 74. Id. 
 75. Id. at 220. 
 76. Id. 
 77. Id. at 221−22. 
 78. See id. at 222−23. 
 79. Id. at 223. 
 80. Id. 
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diction in Indian country remains operative.81  Second, the 
bases for that presumption—inherent tribal sovereignty and 
exclusive federal control over Indian affairs—are also intact.82  
Third, the judiciary’s role is limited to construing treaties and 
statutes for clear divestments of tribal authority.  Absent those, 
courts should presume that tribes retain their powers of self-
governance and consequently, that states cannot assert their 
laws in Indian country.83  Fourth, and more specifically, tribal 
courts have exclusive jurisdiction over cases brought by any-
one, including non-Indians, against tribal members for matters 
arising within tribal territory.84

C. The Bumpy Ride from Williams to Strate 

 

After Williams, the Court decided many cases involving 
tribal and state authority in Indian country.  Yet the precise 
question of tribal judicial authority over nonmembers remained 
unaddressed until Strate.  Prior to discussing Strate, a review 
of some of the non-judicial jurisdiction cases is helpful.  Most 
important among these cases is Montana v. United States,85 
which Strate embraced as the “pathmarking case.”86

1. Mazurie and Colville: Affirming Tribal 
Sovereignty in Cases Involving Authority over 
Nonmembers 

  Yet be-
cause it was not at all clear until Strate that Montana marked 
the path, other cases that addressed tribal civil authority over 
nonmembers will also be examined.  None of these cases have 
been overruled, and their reasoning illuminates how lower 
courts should approach both the larger topic of retained tribal 
sovereignty and any cases with particularly analogous facts. 

The law of tribal authority over nonmembers has many 
subtopics.  A tribe’s criminal authority is treated differently 
from its civil authority.87

 
 81. See id. at 220. 

 A tribe’s inherent powers are distin-
guished from powers that the federal government can delegate 

 82. See id. at 219–20. 
 83. See id. at 221. 
 84. See id. at 223. 
 85. 450 U.S. 544 (1981). 
 86. Strate v. A-1 Contractors, 520 U.S. 438, 445 (1997). 
 87. See Oliphant v. Suquamish Tribe, 435 U.S. 191, 212 (1978). 
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to a tribe.88  In addition, although there has recently been some 
convergence, the tribal power to tax nonmembers is treated dif-
ferently from other governmental powers to some extent.89

In United States v. Mazurie, the Mazuries, non-Indians 
who owned a bar on fee land within the boundaries of the Wind 
River Reservation in Wyoming, had been denied a liquor li-
cense by the Tribe and were therefore convicted of “introducing 
spirituous beverages into Indian country” in violation of a fed-
eral statute.

  For 
the most part, therefore, this review of tribal court civil juris-
diction hews to cases that most directly address that issue  
specifically.  Yet some ideas about tribal status and inherent 
powers are too central to omit, even if their expression comes in 
cases touching on other matters.  Two cases decided after Wil-
liams contain such expressions. 

90

This Court has recognized limits on the authority of Con-
gress to delegate its legislative power.  Those limitations 
are, however, less stringent in cases where the entity exer-
cising the delegated authority itself possesses independent 
authority over the subject matter.  Thus it is an important 
aspect of this case that Indian tribes are unique aggrega-
tions possessing attributes of sovereignty over both their 
members and their territory; they are “a separate people” 
possessing “the power to regulate their internal and social 
relations . . . .”

  The Mazuries challenged their conviction, ar-
guing, among other things, that the federal government could 
not delegate its power to regulate liquor to the Tribe.  Justice 
Rehnquist wrote the majority opinion affirming Congress’s au-
thority under the Indian Commerce Clause to do so.  The prin-
ciple that tribes retain inherent sovereign authority to protect 
their internal relations was essential to the Court’s reasoning: 

91

 
 88. See, e.g., COHEN, supra note 

 

9, at 783–92 (describing differences between 
federal recognition of inherent sovereign powers in the Clean Water Act and the 
Safe Water Drinking Act versus federal delegation of powers in the Clean Air 
Act). 
 89. See Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982); Kerr-McGee 
Corp. v. Navajo Tribe, 471 U.S. 195 (1985) (both upholding inherent tribal power 
to tax non-Indians and describing taxation as a core aspect of sovereignty); but see 
Atkinson Trading Co. v. Shirley, 532 U.S. 645 (2001) (applying the Montana ap-
proach to a question of tribal authority to tax nonmembers on non-Indian fee 
land). 
 90. 419 U.S. 544, 545 (1975). 
 91. Id. at 556–57 (citing Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 557 (1832) 
(other citations omitted). 
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Rejecting the Court of Appeals’ conclusion that Indian  
tribes had no greater degree of political status than social 
clubs, Justice Rehnquist concluded: 

Cases such as Worcester . . . surely establish the position 
that Indian tribes within “Indian country” are a good deal 
more than “private voluntary organizations,” and they thus 
undermine the rationale of the Court of Appeals’ decision.  
These same cases, in addition, make clear that when Con-
gress delegated its authority to control the introduction of 
alcoholic beverages into Indian country, it did so to entities 
which possess a certain degree of independent authority 
over matters that affect the internal and social relations of 
tribal life.92

The Court did not decide whether independent tribal au-
thority would, on its own, be sufficient to uphold the Tribe’s 
regulation of liquor, but it noted that tribal inherent authority 
was “quite sufficient” to justify Congress’s delegation of its own 
powers to regulate liquor in Indian country.

 

93

The Mazuries also argued that their status as nonmembers 
should preclude the tribe from asserting regulatory control over 
them.  Justice Rehnquist responded succinctly that the Mazu-
ries’ contention had been addressed and rejected in Williams v. 
Lee.

  The Court’s ac-
knowledgment of the pre-existing sovereign powers of tribes 
was key; without them, Congress’s delegation would have been 
suspect, akin to delegating law-making powers to a private 
club. 

94  The Court then quoted Williams for the proposition that 
the non-Indian status of the party is “immaterial” and that if 
the relevant tribal power “is to be taken away . . . , it is for 
Congress to do it.”95

 
 92. Id. at 557. 

  Mazurie thus affirmed the Williams ap-
proach to questions of tribal authority over nonmembers: ab-
sent acts of Congress, tribes retain their inherent authority to 
regulate their internal affairs, including when such regulation 
affects non-Indians.  The specific holding of Mazurie was that 
the assertion of tribal power to regulate liquor is valid when 
delegated by Congress, but the Court’s language and opinion 
were consistent with the Williams presumption that incursions 
into tribal sovereignty were to be made by Congress, not the 

 93. Id. 
 94. See id. at 558. 
 95. Id. (quoting Williams v. Lee, 358 U.S. 217, 272 (1959)). 
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judiciary.96  Furthermore, Mazurie affirmed a tribe’s power to 
regulate non-Indian activity on non-Indian fee land.97

Washington v. Confederated Tribes of the Colville Indian 
Reservation addressed conflicts between the state of Washing-
ton and various Indian tribes concerning cigarette taxes.

 

98  
Several tribes were selling cigarettes at tribal retail stores at 
prices lower than those offered by the state because the tribes 
did not charge state sales taxes.99  Washington sued the tribes 
to require them to impose and collect the state tax from non-
Indian purchasers.  For the most part, this case (and other cig-
arette tax cases) addressed the state’s power to impose its laws 
on tribes rather than tribal powers over nonmembers.  But sev-
eral of the tribes, including the Colville, Makah, and Lummi, 
had their own tribal sales taxes, and one of the issues in the 
case was whether the tribes could impose the incidence of the 
tax on nonmember purchasers.100

The power to tax transactions occurring on trust lands and 
significantly involving a tribe or its members is a funda-
mental attribute of sovereignty which the tribes retain un-
less divested of it by federal law or necessary implication of 
their dependent status.  The widely held understanding 
within the Federal Government has always been that feder-
al law to date has not worked a divestiture of Indian taxing 
power.  Executive branch officials have consistently  
recognized that Indian tribes possess a broad measure of 
civil jurisdiction over the activities of non-Indians on Indian 
reservation lands in which the tribes have a significant in-
terest.

  The Court held that the  
tribes did have this power: 

101

The Court emphasized that the federal government had 
shown particular support for the tribes’ power to tax.  But the 
approach to questions about whether tribal powers over non-
members had been divested remained the same as in Williams 
and Mazurie, and the Court did not limit its presumption to the 
power to tax.  Indeed, the Court’s language was quite broad: 

 

 
 96. Id. at 556–58. 
 97. See id. at 546−47 (describing land where the bar was located). 
 98. 447 U.S. 134 (1980). 
 99. See id. at 141–45. 
 100. See id. at 152.  The Yakima Tribe also had a cigarette tax, but the inci-
dence did not fall on the buyer.  See id. at 152 n.28. 
 101. Id. at 152. 
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Tribal powers are not implicitly divested by virtue of the 
tribes’ dependent status.  This Court has found such a di-
vestiture in cases where the exercise of tribal sovereignty 
would be inconsistent with the overriding interests of the 
National Government, as when the tribes seek to engage in 
foreign relations, alienate their lands to non-Indians with-
out federal consent, or prosecute non-Indians in tribal 
courts which do not accord the full protections of the Bill of 
Rights.  In the present cases, we can see no overriding fed-
eral interest that would necessarily be frustrated by tribal 
taxation.  And even if the State’s interests were implicated 
by the tribal taxes, a question we need not decide, it must be 
remembered that tribal sovereignty is dependent on, and 
subordinate to, only the Federal Government, not the 
States.102

Colville, like Mazurie, affirmed the vitality of tribal sover-
eignty, and exhibited deference to Congress with respect to 
whether tribal sovereign powers have been limited.  In both 
cases, the Court might have defined tribal “internal affairs” to 
exclude any control over nonmembers.  Yet both affirmed that 
tribal regulation of nonmembers, and in Mazurie even regula-
tion of nonmembers on non-Indian land, comprised part of the 
bundle of inherent powers that tribes retained. 

 

2. Montana v. United States: Limitations on Tribal 
Regulatory Authority over Nonmembers on Non-
Indian Land 

In 1981, just a year after Colville, the Court decided Mon-
tana v. United States.103  At issue was a resolution passed by 
the Crow Tribe banning all non-Indian hunting and fishing 
within reservation boundaries, including on lands owned in fee 
by non-Indians.  The United States, representing the Tribe in 
the litigation, argued that the Tribe had exclusive authority to 
regulate hunting and fishing on the reservation because of the 
Tribe’s beneficial ownership of the bed of the Bighorn River 
and its inherent sovereignty.  The United States therefore 
sought to quiet title to the bed of the Bighorn on behalf of the 
Tribe and to settle the validity of the Tribe’s regulatory pow-
er.104

 
 102. Id. at 153−54. 

 

 103. 450 U.S. 544 (1981). 
 104. Id. at 548–50. 
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The Court first held that the bed of the Bighorn River had 
not been granted to the Tribe through their Treaty and that the 
United States had retained title to the riverbed, which there-
fore transferred to Montana at statehood pursuant to the equal 
footing doctrine.105  Next, the Court turned to the question of 
the Tribe’s regulatory power on non-tribal lands within the 
reservation (now including, by virtue of the Court’s first hold-
ing, the bed and banks of the Bighorn).106  Significantly for  
arguments raised in subsequent cases, the Court began by de-
scribing the question before it as a “narrow one.”107  The Court 
would only address the Tribe’s regulatory power over non-
members on non-Indian lands.108

The Court of Appeals held that the Tribe may prohibit non-
members from hunting or fishing on land belonging to the 
Tribe or held by the United States in trust for the Tribe, and 
with this holding we can readily agree.  We also agree with 
the Court of Appeals that if the Tribe permits nonmembers 
to fish or hunt on such lands, it may condition their entry by 
charging a fee or establishing bag and creel limits.  What 
remains is the question of the power of the Tribe to regulate 
non-Indian fishing and hunting on reservation land owned 
in fee by nonmembers of the Tribe.

  The Court otherwise suc-
cinctly affirmed the Tribe’s power to prohibit and/or regulate 
nonmember hunting and fishing on tribal lands: 

109

The Court concluded that neither the Crow Tribe’s treaties 
with the United States nor its retained inherent sovereignty 
sufficed to create a presumption that the Tribe could prohibit 
nonmember hunting and fishing on non-Indian lands.  With re-
spect to the treaties, provisions recognizing exclusive and un-
disturbed use and occupation were, the Court determined, 
overridden by the allotment of the Crow reservation.  The 
Crow, having lost the right to exclude access to the allotted 
lands, could not prohibit hunting and fishing on them.

 

110

 
 105. See id. at 553−57. 

 

 106. See id. at 550 n.50 (noting that, although the complaint sought to quiet 
title only to the bed of the river, the United States conceded that if the riverbed 
passed to the State when it was admitted to the Union, the State also acquired 
ownership of the banks). 
 107. Id. at 557. 
 108. See id. 
 109. Id. (citations omitted). 
 110. See id. at 558–59. 
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The Montana Court also held that the Tribe’s inherent sov-
ereignty over the Crow Reservation was “not so broad as to 
support the application of [the Crow Resolution] to non-Indian 
lands.”111  While the Court began its analysis with language 
reiterating the unique sovereign status of Indian tribes, it 
quickly turned to the ways in which attributes of sovereignty 
had been lost.  In contrast to Colville, which stated that 
“[t]ribal powers are not implicitly divested by virtue of the  
tribes’ dependent status,”112

“The areas in which such implicit divestiture of sovereignty 
has been held to have occurred are those involving the rela-
tions between an Indian tribe and nonmembers of the tribe . . 
. .”  These limitations rest on the fact that the dependent 
status of Indian tribes within our territorial jurisdiction is 
necessarily inconsistent with their freedom independently 
to determine their external relations.  But the powers of self-
government, including the power to prescribe and enforce 
internal criminal laws, are of a different type.  They involve 
only the relations among members of a tribe. . . . 

 Montana described the powers re-
tained by tribes more narrowly and those lost by virtue of in-
corporation into the United States more broadly: 

113

Thus, despite the Montana Court’s earlier affirmation that 
the Tribe retained power to control nonmember activity on trib-
al lands,

 

114 the language here appeared to endorse a definition 
of tribal “internal relations” involving relations only among  
tribal members.115  The Court cited Oliphant v. Suquamish 
Tribe,116 which held that tribes lack criminal authority over 
non-Indians, for the “general proposition that the inherent sov-
ereign powers of an Indian tribe do not extend to the activities 
of nonmembers of the tribe.”117

 
 111. Id. at 563. 

  Yet Montana did not adopt a 
civil version of Oliphant for nonmembers, even in the context of 
activities on non-Indian lands.  Instead, the Court outlined the 
circumstances in which tribes retain inherent sovereign au-

 112. Colville, 447 U.S. at 153–54 (emphasis added); see also supra notes 98–
102. 
 113. Montana, 450 U.S. at 564 (quoting United States v. Wheeler, 435 U.S. 
313, 326 (1978) (emphasis in Montana). 
 114. See supra text accompanying notes 108–109. 
 115. See Montana, 450 U.S. at 564 (listing retained tribal inherent powers, all 
of which involve regulation of tribal member activities). 
 116. 435 U.S. 191 (1978). 
 117. Montana, 450 U.S. at 565. 
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thority to exercise civil jurisdiction over nonmembers, “even on 
non-Indian fee lands.”118

A tribe may regulate, through taxation, licensing, or other 
means, the activities of nonmembers who enter consensual 
relationships with the tribe or its members, through com-
mercial dealing, contracts, leases, or other arrangements.  A 
tribe may also retain inherent power to exercise civil au-
thority over the conduct of non-Indians on fee lands within 
its reservation when that conduct threatens or has some di-
rect effect on the political integrity, the economic security, 
or the health or welfare of the tribe.

  These circumstances, now generally 
referred to as the “Montana exceptions,” were described as fol-
lows: 

119

The Court applied these exceptions to the Crow Tribe’s or-
dinance and held that neither justified the Tribe’s regula-
tion.

 

120  First, the non-Indians did not have consensual rela-
tionships with the Tribe because they had no need for 
permission to enter the non-Indian lands within the Reserva-
tion.  Second, the Court determined that “nothing in this case 
suggests that . . . non-Indian hunting and fishing so threaten 
the Tribe’s political or economic security as to justify tribal 
regulation.”121  The State had long been imposing its hunting 
and fishing regulations within the Tribe’s boundaries, to which 
the Tribe had accommodated itself, and the Tribe had not al-
leged that non-Indian hunting and fishing would “imperil the 
subsistence or welfare of the Tribe.”122

Montana signaled a broader interpretation of the Court’s 
“implicit divestiture” doctrine in civil authority cases than had 
been embraced before.

 

123  Oliphant expanded the implicit di-
vestiture approach to include loss of all tribal criminal authori-
ty over non-Indians, notwithstanding the absence of clear con-
gressional statements to that effect.124

 
 118. Id. at 565. 

  Yet the Court had, 
until Montana, signaled that “internal relations” still included 
civil regulation of nonmembers unless Congress stated other-

 119. Id. at 564–65 (citations omitted). 
 120. See id. at 566. 
 121. Id. 
 122. See id. 
 123. See id. at 564. 
 124. See Oliphant v. Suquamish Tribe, 435 U.S. 191, 208–09 (1978). 
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wise.125

Yet Montana also left several questions open.  Despite its 
broad language about limits on jurisdiction over nonmembers, 
the Court also approved, without analysis, broad regulatory 
powers over nonmembers on tribal lands.  Was the Court as-
suming that exercises of civil jurisdiction over nonmembers on 
tribal lands automatically fit within one of the Montana excep-
tions?  Or was the Court assuming that the presumption of  
tribal authority on tribal lands, even over nonmembers, re-
mained intact?  Another open question was whether Montana 
applied to all forms of tribal civil authority, including taxing 
and adjudicative power, or whether the Montana approach and 
exceptions were limited to tribal regulations, particularly those 
restricting activities on or use of land.  Finally, how would the 
Court interpret the second Montana exception?  Would it be 
necessary for a tribe to argue that absent regulation of the par-
ticular behavior the tribe’s welfare would be imperiled?  Or 
would tribes be able to contend that certain exercises of self-
government are sufficiently connected to what it means to be a 
sovereign that the inability to assert them would necessarily 
threaten their political integrity?  In subsequent cases, the 
Court would answer some, but not all, of these questions.

  In Montana, the Court endorsed the view that a tribe’s 
civil jurisdiction may have been eroded even without clear 
Congressional statements to that effect, particularly in cir-
cumstances involving the combination of non-Indian land and 
non-Indians. 

126

 
 125. See supra text accompanying notes 70–84, 90–97, 98–102 (discussing Wil-
liams, Mazurie, and Colville, respectively). 

 

 126. Brendale v. Confederated Tribes & Bands of the Yakima Nation, 492 U.S. 
408 (1989), the next case to address tribal regulatory authority over nonmembers, 
failed to shed much light on any of these questions.  In Brendale, the Court held 
that the Yakima Tribe could only impose its zoning regulations on the two-thirds 
of their reservation that was composed predominately of tribal or individual trust 
lands and therefore retained the “character of the reservation.”  See id. at 442 
(opinion by Stevens., J., announcing the judgment of the Court).  The Tribe could 
not impose its zoning ordinance on that portion of the reservation that had been 
opened to settlement by allotment and was occupied largely by non-Indians who 
owned their land in fee.  See id. at 446–49 (Stevens, J., concurring).  Brendale has 
three separate opinions, none of which commanded a majority of votes.  Justice 
White authored an opinion joined by Justices Scalia, Kennedy, and Rehnquist, 
which would have denied tribal authority to zone any non-Indian land within the 
reservation.  See id. at 414–33.  Justice Blackmun, joined by Justices Marshall 
and Brennan, would have allowed the tribe to zone all land within the reserva-
tion. See id. at 448–68.  Justices Stevens and O’Connor joined to make the juris-
dictional compromise of allowing the tribe to zone non-Indian lands in the area 
that retained its reservation character, but prohibiting the tribe from doing so in 
the predominately non-Indian area.  See id. at 433–48.  While the other Justices 
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3. National Farmers and Iowa Mutual: A Detour 
from Montana and Development of the Tribal 
Court Exhaustion Doctrine 

Just four years after Montana, the Supreme Court decided 
two cases involving nonmember defendants challenging tribal 
court jurisdiction.  The Court did not apply the Montana pre-
sumption against tribal authority in either case, nor did it di-
rectly address whether tribal court jurisdiction would be 
upheld.  Instead, the Court developed the “tribal court exhaus-
tion” doctrine, which requires defendants to exhaust their rem-
edies in tribal court before challenging tribal jurisdiction in 
federal court. 

In National Farmers Union Insurance Co. v. Crow Tribe,127 
Leroy Sage, a child member of the Crow Tribe, was struck by a 
motorcycle in the Lodge Grass Elementary School parking 
lot.128  The school was within the boundaries of the Crow Res-
ervation, but was a public school located on land owned by the 
State of Montana.129  Sage’s guardian filed an action on his be-
half in the Crow tribal court, and the school district failed to 
respond.  The tribal court entered a default judgment on behalf 
of the plaintiff.130  The defendant’s insurance company, instead 
of attempting to set aside the tribal court’s default judgment or 
otherwise appealing within the tribal court system, filed an ac-
tion in federal court arguing that the tribal court lacked juris-
diction over it.131

The Supreme Court, in a unanimous opinion by Justice 
Stevens, first held that the federal courts had jurisdiction to 
hear the case: “The question whether an Indian tribe retains 
the power to compel a non-Indian property owner to submit to 
the civil jurisdiction of a tribal court is one that must be ans-
wered by reference to federal law . . . .”

 

132

 
would have opted for different outcomes and reasoning, each part of the Stevens 
opinion drew sufficient votes to become the holding.  The fractured nature of the 
decision and the lack of clarity with respect to the reasoning supporting the two 
outcomes render this case, for purposes of guidance to lower courts, somewhat 
marginal.  Brendale does, however, highlight that the Court is most skeptical of 
tribal civil authority over nonmembers when tribal laws or regulations restrict 
non-Indian use or ownership of non-Indian land. 

  The Court therefore 

 127. 471 U.S. 845 (1985). 
 128. See id. at 847. 
 129. See id. 
 130. See id. at 847–48. 
 131. See id. (describing facts and proceedings below). 
 132. Id. at 852. 
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had jurisdiction pursuant to 28 U.S.C. § 1331.133  The Court 
then held that the non-Indian defendants had to exhaust their 
remedies in tribal court before challenging the Tribe’s jurisdic-
tion.134  In so holding, the Court explicitly rejected the applica-
tion of Oliphant’s reasoning to the civil context: “[i]f we were to 
apply the Oliphant rule here, it is plain that any exhaustion 
requirement would be completely foreclosed because federal 
courts would always be the only forums for civil actions.”135

While the Court did not conclude definitively whether this 
type of case would be one over which the tribal courts had judi-
cial power, it stated that “jurisdiction over non-Indians in a 
case of this kind is not automatically foreclosed, as an exten-
sion of Oliphant would require.”

 

136

[T]he existence and extent of a tribal court’s jurisdiction will 
require a careful examination of tribal sovereignty, the ex-
tent to which that sovereignty has been altered, divested, or 
diminished, as well as a detailed study of relevant statutes, 
Executive Branch policy as embodied in treaties and else-
where, and administrative or judicial decisions.

  National Farmers then out-
lined the approach that courts, tribal and federal, should take 
to such questions: 

137

The Court’s rationale for allowing tribal courts to under-
take this examination in the first instance included deference 
to Congress’s policies supporting tribal self-determination, as 
well as the benefits to the federal courts of having the tribal 
court’s expertise and full review of the relevant legal and fac-
tual materials.

 

138

Given that the accident involving Leroy Sage occurred on 
non-Indian land within the Crow Reservation and the defen-
dant school district was non-Indian, National Farmers ap-
peared to address one of the questions left open by Montana: 
will Montana’s main rule, which is a presumption against trib-
al authority over nonmembers, apply to contexts outside of the 
regulation of land-based activities?  Unless the National Far-
mers Court was encouraging pointless delay, it appeared to  
answer the question in the negative, endorsing a different ap-

 

 
 133. See id. 
 134. Id. at 857. 
 135. Id. at 854. 
 136. Id. at 855. 
 137. Id. at 855–56. 
 138. See id. at 856. 
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proach to questions of tribal judicial power.  Otherwise, at a 
minimum, one might have expected the Court to state that the 
Montana rule and its exceptions should govern the tribal 
court’s examination of its own jurisdiction.  The National Far-
mers Court did not do so, and in fact the opinion only cited to 
Montana in a footnote in the section on whether the federal 
courts could review the question of tribal jurisdiction.139

A second case, Iowa Mutual Insurance Co. v. LaPlante, af-
firmed that federal courts should, as a matter of comity, re-
quire defendants to exhaust their tribal court remedies in a 
case in which the tribal court defendant filed in federal court 
on grounds of diversity jurisdiction.

 

140

We have repeatedly recognized the Federal Government’s 
longstanding policy of encouraging tribal self-government.  
This policy reflects the fact that Indian tribes “retain 
attributes of sovereignty over both their members and their 
territory,” to the extent that sovereignty has not been with-
drawn by federal statute or treaty.  The federal policy favor-
ing tribal self-government operates even in areas where 
state control has not been affirmatively pre-empted by fed-
eral statute.

  Iowa Mutual clarified 
that tribal appellate processes should be exhausted and that 
the alleged incompetence of the tribal courts did not constitute 
an exception to the exhaustion requirement.  In a return to the 
Williams and Mazurie formulations, Justice Marshall wrote for 
the Court: 

141

As in National Farmers, this case addressing tribal judicial 
power appeared to diverge from Montana’s formulation.  Advo-
cates and lower courts may well have surmised that Montana 
itself was the exception rather than the rule.  Strate v. A-1 
Contractors would prove them wrong. 

 

D. Strate v. A-1 Contractors: Back on Montana’s Path 

In Strate v. A-1 Contractors,142

 
 139. See id. at 851 n.12. 

 the Court directly ad-
dressed some of the questions left open by Montana, National 
Farmers, and Iowa Mutual.  First, does Montana apply to tribal 
adjudicative power as well as tribal regulatory authority?  

 140. 480 U.S. 9, 16–17 (1987). 
 141. Id. at 14 (citations omitted). 
 142. 520 U.S. 438 (1997). 
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Strate answered yes, concluding that a tribe’s adjudicative 
power does not exceed its regulatory authority and that the 
Montana presumption applies in both contexts.143

The facts of Strate were as follows: Gisela Fredericks, a 
resident of the Fort Berthold Reservation, filed a personal in-
jury action against A-1 Contractors in the Fort Berthold tribal 
court.

  Second, how 
will the Court apply the Montana exceptions?  Narrowly, ac-
cording to Strate. 

144  Neither Fredericks nor A-1 Contractors were tribal 
members, though Fredericks had never lived anywhere in the 
United States other than the Reservation.145  Fredericks’ claim 
arose from an automobile accident that occurred on a state 
highway within the Reservation.146  The defendant, A-1 Con-
tractors, was on the highway because it had a contract with the 
Three Affiliated Tribes of the Fort Berthold Reservation to do 
construction work on a tribal building.147

Justice Ginsburg, writing for a unanimous Court, held that 
Montana’s main rule, which presumes that tribes lack jurisdic-
tion over nonmembers, applied.  As noted above, the Court de-
cided that tribal adjudicative jurisdiction does not exceed tribal 
regulatory jurisdiction.

 

148  The Court rejected arguments made 
by the Tribes and the United States, as amici curiae, that Na-
tional Farmers and Iowa Mutual confirmed tribal court civil ju-
risdiction over nonmembers for actions arising on lands within 
reservation boundaries.149  Those cases, Strate reasoned, arti-
culated a prudential exhaustion requirement, but they did not 
otherwise stray from Montana’s framework.  Language in Iowa 
Mutual that “ ‘[c]ivil jurisdiction over [nonmember] activities 
presumptively lies in the tribal courts’ . . . scarcely supports the 
view that the Montana rule does not bear on tribal-court adju-
dicatory authority in cases involving nonmember  
defendants.”150

 
 143. See id. at 453. 

  Instead, the Court said that Iowa Mutual’s 
statement “stands for nothing more than the unremarkable 

 144. Id. at 443–44. 
 145. See Brief for Petitioners at 4, Strate v. A-1 Contractors, 520 U.S. 438 
(1997) (No. 95-1872) (describing Fort Berthold as the only home Gisela Fredericks 
ever had on U.S. soil; Fredericks met her husband, a tribal member, when he was 
serving in Germany during World War II). 
 146. Strate, 520 U.S. at 442–43. 
 147. See id. at 443, 457. 
 148. See id. at 453. 
 149. See id. at 447. 
 150. Id. at 451–52 (quoting Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 18 
(1987)). 
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proposition that, where tribes possess authority to regulate the 
activities of nonmembers, ‘[c]ivil jurisdiction over [disputes 
arising out of] such activities presumptively lies in the tribal 
courts.’”151  Rather than a presumption favoring tribal court ju-
risdiction over nonmembers, Strate held that the governing 
rule is a presumption against such jurisdiction unless one of 
the two Montana exceptions exists or tribal jurisdiction is rec-
ognized in or delegated by “controlling provisions in treaties 
and statutes.”152

Next, Strate addressed the issue of land status.  The acci-
dent occurred on a state highway running through the Reser-
vation.  The State of North Dakota had acquired a right-of-way 
for the highway, but the land underneath and surrounding the 
right-of-way was tribal trust land.

 

153  The Tribes argued that 
the Montana rule applied only to nonmember activity on non-
Indian fee land, and it therefore did not govern the case.  Strate 
accepted the Tribes’ argument that Montana applied only to 
non-Indian fee land but concluded nonetheless that Montana 
controlled because “[t]he right-of-way North Dakota acquired 
for the State’s highway renders the 6.59 mile stretch equiva-
lent, for nonmember purposes, to alienated, non-Indian 
land.”154  Ribbons of highway, open to tribal members and 
nonmembers alike, seem quite different from the nonmember-
owned fee lands at issue in Montana and Brendale.  Moreover, 
this particular stretch of road, which dead-ended at a reservoir 
used largely by tribal members, did not seem to implicate the 
concern that the Tribe would be unduly interfering with  
the expectations of unsuspecting nonmembers.155  Nonetheless, 
the Court opined that the State’s acquisition of the right-of-way 
and consequent application of State traffic control resulted in 
the Tribes’ loss of a gatekeeping right: “So long as the stretch is 
maintained as part of the State’s highway, the Tribes cannot 
assert a landowner’s right to occupy and exclude.”156

 
 151. Id. at 453 (quoting Iowa Mutual, 480 U.S. at 18) (bracketed alteration by 
Strate). 

 

 152. Id. 
 153. See id. at 454. 
 154. Id. 
 155. See Transcript of Proceedings Before the Supreme Court of the United 
States at 10–11, Strate v. A-1 Contractors, 520 U.S. 438 (1997) (No. 95-1872) (de-
scribing the remote location of the road and its limited use); see also supra text 
accompanying notes 111–113 (discussing Montana’s solicitude for non-Indian 
owners’ property interests) and supra note 126 (discussing same in Brendale). 
 156. Strate, 520 U.S. at 456. 
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Finally, Strate held that neither of the Montana excep-
tions—(1) consensual relationships with the tribe or tribal 
members; or (2) conduct that threatens or has direct effects on 
the political integrity, economic security, health, or welfare of 
the tribe—applied.  While A-1 Contractors was on the Reserva-
tion to do work under contract with the Tribes, “Gisela Frede-
ricks was not party to the subcontract, and the [T]ribes were 
strangers to the accident.”157  Therefore the Court held that the 
“Fredericks-Stockert highway accident” did not present a  
“ ‘consensual relationship’ of the qualifying kind.”158

Strate also held that Montana’s second exception did not 
apply.  Although the Court acknowledged that “those who drive 
carelessly on a public highway running through a reservation 
endanger all in the vicinity, and surely jeopardize the safety of 
tribal members,” the Court nonetheless stated that such harm 
alone is not enough.

  After 
Strate, it is safe to assume that only claims arising directly out 
of a consensual relationship, such as a breach of contract, viola-
tion of a licensing, royalty, or other agreement, or perhaps a 
tort arising from the breach of any such agreement or ar-
rangement, will suffice.  Arguments that, “but for” a consensual 
relationship with a tribe or its members, the nonmember would 
not have engaged in the activity on the reservation that ulti-
mately gave rise to a legal claim, are unlikely to succeed. 

159  The Court did not provide much more 
guidance about what might satisfy the “direct effects” exception 
in future cases involving nonmembers.  Instead, the Court pro-
vided a list of cases, none of which addressed tribal jurisdiction 
over nonmember conduct directly.160  The Court’s first two ex-
amples—Fisher v. District Court161 and Williams v. Lee162

 
 157. Id. at 457. 

— 
held that state courts lacked jurisdiction over the cases in-
volved and that the tribal courts therefore had exclusive juris-
diction.  These examples do not clarify whether there are cases 
involving nonmembers that meet Montana’s second exception 
but that do not fall within the category of cases where state ju-

 158. Id. 
 159. Id. at 457–58. 
 160. See id. at 458. 
 161. 424 U.S. 382, 386 (1976) (holding that the state court lacked jurisdiction 
over child custody dispute between tribal members who resided on their reserva-
tion). 
 162. 358 U.S. 217 (1959) (holding that state courts have no jurisdiction over 
debt collection action arising on the reservation brought by non-Indian against 
tribal members); see supra discussion at notes 73–84. 
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risdiction is ousted.163

Strate made one final contribution to the law of tribal court 
jurisdiction.  National Farmers listed several circumstances in 
which tribal court defendants need not exhaust tribal remedies 
before challenging jurisdiction in federal court.

  In other words, the Court’s examples 
leave the impression that a case is either so central to tribal 
sovereignty that state courts lack jurisdiction, or the case is not 
central enough to tribal self-government to warrant concurrent 
jurisdiction.  The Court did not elaborate on whether there are 
cases that are sufficiently central to tribal self-governance to 
meet Montana’s second exception but not so central as to oust 
state jurisdiction. 

164  The excep-
tions to exhaustion included when the assertion of tribal juris-
diction is motivated by a desire to harass or is in bad faith, 
when the action “patently” violates “express jurisdictional pro-
hibitions, or where exhaustion would be futile because of the 
lack of an adequate opportunity to challenge the court’s juris-
diction.”165  Strate emphasized that exhaustion is a prudential 
(rather than jurisdictional) rule,166 and it added one more ex-
ception to the exhaustion requirement by stating that when it 
is “plain” that the tribal court lacks jurisdiction, exhaustion 
“must give way, for it would serve no purpose other than de-
lay.”167  Strate did not specify, however, whether the federal 
court should stay its hand until the tribal court develops a 
record sufficient for determining that absence of jurisdiction is 
“plain.”  Lower courts seem to require exhaustion largely in 
cases where tribal court jurisdiction appears to be likely.168

II. APPLYING STRATE: NEVADA V. HICKS AND PLAINS 
COMMERCE 

 

Nevada v. Hicks169 and Plains Commerce Bank v. Long 
Family Land and Cattle Co.170

 
 163. For more on contemporary cases addressing state jurisdiction in Indian 
country, see COHEN supra note 

 addressed tribal court jurisdic-

9, § 6.03 (state power generally), § 8.03 (state taxa-
tion). 
 164. See Nat’l Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 856 n.21 
(1985). 
 165. Id. 
 166. See Strate v. A-1 Contractors, 520 U.S. 438, 451 (1997). 
 167. Id. at 459 n.14. 
 168. See infra Part III. 
 169. 533 U.S. 346 (2001). 
 170. 128 S. Ct. 2709 (2008). 
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tion over nonmembers in circumstances that (with the benefit 
of hindsight) contained troubling facts for the tribal side.  In 
Hicks, Floyd Hicks, a member of the Fallon Paiute-Shoshone 
Tribe, sued state officials in tribal court for violations of federal 
and tribal laws.171  Interference with state law enforcement 
made Hicks a problematic test case.172  In Plains Commerce, 
tribal members sued a non-Indian bank in tribal court for dis-
criminatory lending in the context of loans secured by lands 
owned in fee by the tribal member plaintiffs.173  As part of the 
remedy, the plaintiffs sought to reacquire the land in question.  
The Bank’s resale of the property to non-Indians muddied the 
otherwise straightforward argument for Montana’s consensual 
relationship exception.174

A. Hicks, Land Status, and State Investigation of Off-
Reservation Crime 

  In both cases, the Supreme Court 
held that the tribal courts lacked jurisdiction. 

Hicks addressed the one question still left open by Mon-
tana (and avoided by Strate): does Montana apply to all non-
member activity, irrespective of land status?  In other words, 
does the Montana presumption that tribes lack jurisdiction 
over nonmembers apply to activity on tribal trust land?  Justice 
Scalia, writing for the majority, rejected Hicks’s argument that 
the Tribe had the authority to regulate the state officers’ beha-
vior because the alleged violations occurred at Hicks’s home, 
located on trust land within the Tribe’s reservation.175  Rather, 
Justice Scalia concluded that “[t]he ownership status of land . . 
. is only one factor to consider in determining whether regula-
tion of the activities of nonmembers is ‘necessary to protect  
tribal self-government or to control internal relations.’”176

 
 171. 533 U.S. at 356–57. 

  Yet 
Justice Scalia’s opinion was otherwise unclear regarding 
whether the Montana approach, as articulated by Strate, re-

 172. See generally David H. Getches, Beyond Indian Law: The Rehnquist 
Court’s Pursuit of States’ Rights, Color-Blind Justice, and Mainstream Values, 86 
MINN. L. REV. 267 (2001) (documenting Justices’ commitments to states’ rights). 
 173. 128 S. Ct. at 2715. 
 174. See id. 
 175. See Hicks, 533 U.S. at 359–60.  The Hicks opinion described the land as 
“tribe-owned,” see id. at 357, 359, but the land was actually an individual trust 
allotment owned by Floyd Hicks, see State v. Hicks, 196 F.3d 1020, 1022 (9th Cir. 
1999), overruled by Nevada v. Hicks, 533 U.S. 353 (2001). 
 176. Hicks, 533 U.S. at 360. 
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mained intact.  Justice Scalia seemed to describe a balancing 
test, in which some factors, most prominently state interests in 
criminal investigation of off-reservation crime, would weigh 
more heavily than others.177  Indeed, a good deal of Justice Sca-
lia’s analysis focused on the role of state authority in Indian 
country rather than on whether tribal authority might coexist 
by virtue of one of the Montana exceptions.178

Justice Souter’s concurring opinion, however, articulated 
that Montana applies to trust land as well: 

 

Montana applied this presumption against tribal jurisdic-
tion to nonmember conduct on fee land within a reservation; 
I would also apply it where, as here, a nonmember acts on 
tribal or trust land, and I would thus make it explicit that 
land status within a reservation is not a primary jurisdic-
tional fact, but is relevant only insofar as it bears on the ap-
plication of one of Montana’s exceptions to a particular 
case.179

Justice Ginsburg concurred to express her view that Hicks 
should be confined to its particular facts and that the question 
regarding trust land in general remained unaddressed.

 

180  Jus-
tices Kennedy and Thomas joined a concurrence penned by 
Justice Souter, and Justice O’Connor, joined by Justices Ste-
vens and Breyer, wrote separately to concur as well.  While 
Justice O’Connor largely disagreed with the majority’s analy-
sis, she emphasized that “the majority is quite right that Mon-
tana should govern our analysis of a tribe’s civil jurisdiction 
over nonmembers both on and off tribal land.”181  A majority of 
the Justices (the Souter three and the O’Connor three) thus 
seemed to adopt the view that Montana applies to all exercises 
of tribal jurisdiction over nonmembers irrespective of land sta-
tus, and that land status may nonetheless play an important 
role in whether either of the two Montana exceptions is met.182

 
 177. See id. at 360–66. 

 

 178. See id. at 361 (“State sovereignty does not end at a reservation’s border.”); 
id. at 362 (“When . . . state interests outside the reservation are implicated, States 
may regulate the activities even of tribal members on tribal land . . . .”); id. at 365 
(“[T]he States’ inherent authority on reservations can of course be stripped by 
Congress . . . .”). 
 179. Id. at 375–76 (Souter, J., concurring). 
 180. See id. at 386 (Ginsburg, J., concurring). 
 181. Id. at 388 (O’Connor, J., concurring). 
 182. This raises a mischievous question: was the portion of the Montana opi-
nion that determined that the state owned the bed and banks of the Bighorn River 
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One way to view land status after Hicks is to assume that 
Justice Scalia’s approach prevails, in which case land status is 
a factor to weigh in an overall balancing test that determines 
whether the tribal exercise of jurisdiction over nonmembers is 
“necessary to protect tribal self-government or to control inter-
nal relations.”183  When state police officers are investigating 
off-reservation crime and a claim arises from their actions, the 
trust status of the land where the investigation occurs is not 
sufficient to invoke the Tribe’s interests.184  Another way to 
factor in land status is to assume that Justice Souter’s ap-
proach prevails and that courts should examine all exercises of 
tribal authority over nonmembers according to Montana’s main 
rule and exceptions.185  Land status would remain a factor, of-
ten a determinative one, in whether a Tribe had authority un-
der either the consensual relationship or direct effects excep-
tion.186  For example, a tribe will often be able to condition 
nonmember activities on or relating to tribal lands on the non-
members’ consent to the tribe’s terms.  Therefore, many exer-
cises of authority over nonmembers on tribal lands will fit 
within the consensual relationship exception.187

Two more aspects of Hicks are worth noting.  First, recall 
that one of the questions left open by Montana was whether a 
tribe’s adjudicative jurisdiction would be treated similarly to its 
regulatory jurisdiction.

 

188  Strate appeared to answer that 
question, holding that “[a]s to nonmembers . . . a tribe’s  
adjudicative jurisdiction does not exceed its legislative juris-
diction.”189  In Hicks, Justice Scalia wrote that Strate’s “formu-
lation leaves open the question whether a tribe’s adjudicative 
jurisdiction over nonmember defendants equals its legislative 
jurisdiction.”190

 
merely dicta, given that determining land status was not necessary to the juris-
dictional holding?  See supra discussion of Montana at notes 

  Hicks held that the Tribe lacked regulatory ju-

103–123. 
 183. See Hicks, 533 U.S. at 360 (internal quotation marks omitted). 
 184. See id. at 364–65. 
 185. See id. at 375–76 (Souter, J., concurring). 
 186. See id. 
 187. See, e.g., Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982) (affirming 
tribal power to tax non-Indian lessees of tribal trust land).  Merrion held that the 
Tribe’s authority to tax nonmembers was grounded in a broader concept of sover-
eignty than a gatekeeping right to condition entry.  See id. at 137.  But notwith-
standing any changes in the Court’s doctrine, Merrion’s outcome would be the 
same today, even if the tribal tax were run through Justice Souter’s Montana 
analysis. 
 188. See supra text preceding note 126. 
 189. Strate v. A-1 Contractors, 520 U.S. 438, 453 (1997). 
 190. Hicks, 533 U.S. at 358. 
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risdiction over the defendants and therefore did not reach that 
“open question.”191  Yet Hicks signaled that the solicitude for 
tribal courts, evident in National Farmers and Iowa Mutual, 
had slipped yet another notch.192

Second, Hicks addressed whether claims brought pursuant 
to 42 U.S.C. § 1983 could be brought in tribal court.  The tribal 
member plaintiff and the United States argued that tribal 
courts, as courts of general jurisdiction, could hear such claims.  
The Supreme Court disagreed, emphasizing that tribal courts 
are not courts of “general jurisdiction,” in part because the 
Court’s own jurisprudence renders tribal jurisdiction limited 
with respect to claims against nonmembers: 

 

A state court’s jurisdiction is general, in that it “lays hold of 
all subjects of litigation between parties within its jurisdic-
tion, though the causes of dispute are relative to the laws of 
the most distant part of the globe.”  Tribal courts, it should 
be clear, cannot be courts of general jurisdiction in this 
sense, for a tribe’s inherent adjudicative jurisdiction over 
nonmembers is at most only as broad as its legislative juris-
diction.193

Next, with respect to § 1983 specifically, the Court stated 
that allowing tribal jurisdiction over such claims would create 
“serious anomalies,” given that defendants would not be able to 
remove the case to federal court as they can when federal 
claims are filed in state court.

 

194  It is worth recalling that the 
Iowa Mutual Court was not troubled by the similar anomaly 
presented in the context of diversity jurisdiction, in which an 
out-of-state defendant can remove a case from state court to 
federal court, but a similarly situated defendant in tribal court 
cannot.195  The Iowa Mutual Court construed congressional si-
lence as a presumption favoring tribal jurisdiction: “The diver-
sity statute, 28 U.S.C. § 1332, makes no reference to Indians 
and nothing in the legislative history suggests any intent to 
render inoperative the established federal policy promoting  
tribal self-government.”196

 
 191. See id. 

  Hicks took the opposite approach: 

 192. See id. at 358 n.2. 
 193. Id. at 367 (quoting Tafflin v. Levitt, 493 U.S. 455, 458 (1990)). 
 194. Id. at 368 (quoting THE FEDERALIST no. 82, at 492–93 (Alexander Hamil-
ton) (Clinton Rossiter ed., 1961)). 
 195. See Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16–18 (1987). 
 196. Iowa Mutual, 480 U.S. at 17. 
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“no provision in federal law provides for tribal-court jurisdic-
tion over § 1983 actions.”197  This aspect of the Hicks decision 
does not provide much additional guidance for lower courts.  
According to Strate, “[o]ur case law establishes that, absent ex-
press authorization by federal statute or treaty, tribal jurisdic-
tion over the conduct of nonmembers exists only in limited cir-
cumstances.”198

B. Plains Commerce: Particular Concerns Regarding 
Ownership of Non-Indian Fee Lands 

  Section 1983 did not expressly authorize tribal 
court jurisdiction over nonmembers, so the Court’s holding that 
tribal courts cannot hear § 1983 claims at all operates largely 
to arrive at the same conclusion as the Montana analysis itself, 
putting aside the possible, though unlikely, scenario of a § 1983 
suit in tribal court against state actors who happen to be tribal 
members. 

Turning to Plains Commerce, this case highlights the skep-
ticism with which the Court views exercises of tribal power 
over nonmembers when the question of ownership of non-
Indian fee land is at issue.199  The case arose from loan trans-
actions between the Long Family Land and Cattle Company, a 
family ranching business on the Cheyenne River Sioux Reser-
vation, and a non-Indian bank.  Ronnie and Lila Long, both 
tribal members, owned 51% of the Long Family Company, 
which therefore qualified for loan guarantees from the Bureau 
of Indian Affairs.200  Among the agreements between the bank 
and the Company was a mortgage of 2,230 acres of fee land 
within the reservation.201  When the company came upon hard 
times and defaulted on its loans, the bank seized the 2,230 
acres.202

 
 197. Hicks, 533 U.S. at 368. 

  After negotiations, the bank leased the property back 
to the Company, with an option to purchase after two years.  
Unfortunately for the Longs, many of their cattle were killed 
during the winter of 1996–97, and they could not exercise their 

 198. Strate v. A-1 Contractors, 520 U.S. 438, 445 (1997). 
 199. See Plains Commerce Bank v. Long Family Land & Cattle Co., 128 S. Ct. 
2709, 2721 (2008) (“Montana does not permit Indian tribes to regulate the sale of 
non-Indian fee land.”). 
 200. See id. at 2728 (Ginsburg, J., dissenting) (describing Long Company’s sta-
tus as Indian-owned business and eligibility for BIA loans). 
 201. See id. at 2715. 
 202. Id. 
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purchase option.203  The bank eventually sold all of the acreage 
to non-Indians.  The Long family filed suit in tribal court to 
prevent their eviction and to reverse the land sale, alleging, 
among other claims, “that the bank sold the land to nonmem-
bers on terms more favorable than those offered to the Compa-
ny.”204  The tribal court, after a jury trial, entered judgment for 
the Longs and, as part of the remedy, ordered that the Longs 
be permitted to stay on 960 acres of the land that they contin-
ued to occupy, with an option to purchase those acres at the 
same prices as the non-Indians.205  The bank challenged the 
tribal court’s jurisdiction, and both the federal district court 
and the Eighth Circuit ruled in favor of the Longs.206  The 
Eighth Circuit held that the Longs’ claim fit within Montana’s 
consensual relationship exception because it “arose directly 
from their preexisting commercial relationship with the 
bank.”207

The Court, in an opinion by Justice Roberts, focused its 
discussion on the effect of the remedy that the Longs sought for 
their discrimination claim: “[t]he Longs’ discrimination claim 
challenges a non-Indian’s sale of non-Indian fee land.”

 

208  The 
Court acknowledged that “[a]s part of their residual sovereign-
ty, tribes retain power to legislate and to tax activities on the 
reservation, including certain activities by nonmembers.”209 
The Court also followed Montana’s path for assessing whether 
nonmember activities qualify for tribal exercise of those pow-
ers.210  Yet the Court excluded as a categorical matter any trib-
al actions affecting ownership of non-Indian land: “The tribal 
tort law the Longs are attempting to enforce . . . operates as a 
restraint on alienation. . . . Montana does not permit Indian 
tribes to regulate the sale of non-Indian fee land.”211  Rather, 
the Court stated, Montana’s exceptions allow the tribe to regu-
late “nonmember conduct inside the reservation that implicates 
the tribe’s sovereign interests.”212

 
 203. See id. 

  The Court justified its dis-

 204. Id. at 2715–16. 
 205. Id. at 2717. 
 206. Id. at 2716. 
 207. Id. (quoting Plains Commerce Bank v. Long Family Land & Cattle Co., 
491 F.3d 878, 887 (8th Cir. 2007)). 
 208. Id. at 2720. 
 209. Id. at 2718. 
 210. See id. at 2719–20. 
 211. Id. at 2721. 
 212. Id. 
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tinction between tribal authority over conduct or activities on 
non-Indian land versus authority over ownership by referenc-
ing the “limited nature of tribal sovereignty and the liberty in-
terests of nonmembers.”213

regulation of the sale of non-Indian fee land . . . cannot be 
justified by reference to the tribe’s sovereign interests.  By 
definition, fee land owned by nonmembers has already been 
removed from the tribe’s immediate control.  It has already 
been alienated from the tribal trust.  The tribe cannot justi-
fy regulation of such land’s sale by reference to its power to 
superintend tribal land, then, because non-Indian fee par-
cels have ceased to be tribal land.

  The Court reasoned that: 

214

Despite these limitations on tribal sovereign interests over 
the ownership status of lands, the Court acknowledged that 
tribes may have sufficient sovereign interests to regulate con-
duct or activity on those lands, even if they change hands to 
non-Indians: “the tribe may quite legitimately seek to protect 
its members from noxious uses that threaten tribal welfare or 
security, or from nonmember conduct on the land that does the 
same.”

 

215

Plains Commerce left Strate’s doctrinal approach intact, 
but carved out one particular category of nonmember action—
ownership of non-Indian land—from qualifying for the Mon-
tana exceptions.  Activity or conduct by nonmembers on non-
Indian lands may have sufficient effects on the tribe or its 
members to trigger tribal authority, but tribal sovereign inter-
ests do not extend to ownership of non-Indian lands.

 

216

The upshot of Hicks and Plains Commerce is that the Mon-
tana exceptions are quite narrow.

 

217

 
 213. Id. at 2723. 

  The ordinary meanings of 
“consensual relationship” and “direct effects” provide little 
guidance to courts otherwise inclined to view tribal internal re-
lations as governmental matters, rather than matters in- 
creasingly similar to purely membership-based organiza-

 214. Id. (citation omitted). 
 215. Id. at 2724. 
 216. See id. 
 217. See id. at 2720 (“These exceptions are ‘limited’ ones, and cannot be con-
strued in a manner that would ‘swallow the rule,’ or ‘severely shrink’ it.”) (quoting 
Atkinson Trading Co. v. Shirley, 532 U.S. 645, 647, 655 (2001); Strate v. A-1 Con-
tractors, 520 U.S. 438, 458 (1997)). 
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tions.218  Still, it would be a mistake to read much more into 
these cases.  Despite its outcome, Plains Commerce began with 
the standard recitation of retained inherent tribal sovereign-
ty.219  The Court does not appear poised to completely elimi-
nate tribal powers to tax or regulate nonmembers.  And, as dis-
cussed below, many lower courts have affirmed tribal exercises 
of jurisdiction under the Montana exceptions without reversal 
from appellate courts.  Moreover, given that the Supreme 
Court is engaged in an exercise of making common law,220 it is 
not surprising that lower courts should have to do the work of 
reconciling and elaborating on rationales that remain inchoate 
as the doctrine of tribal court jurisdiction continues to un-
fold.221

III. TRIBAL JURISDICTION CASES IN THE LOWER FEDERAL 
COURTS 

 

Since 1997, the year Strate was decided, lower courts have 
published forty-three opinions addressing either tribal jurisdic-
tion over nonmembers, tribal court exhaustion, or both.222  Of 
these, courts held that tribes have jurisdiction in nine cases 
and that defendants must exhaust their tribal remedies in six-
teen.223  Of the decisions upholding tribal court jurisdiction or 
requiring exhaustion, fifteen did so either explicitly or implicit-
ly based on Montana’s consensual relationship exception, and 
ten based on Montana’s direct effects exception.224

 
 218. For example, the bank’s multi-year loan agreements with the Longs ap-
peared to the lower court to qualify as consensual relationships with tribal  
members, warranting tribal court jurisdiction over a claim arising from those re-
lationships, notwithstanding the validity of any particular tribal court remedy 
imposed.  See Plains Commerce Bank v. Long Family Land & Cattle Co., 491 F.3d 
878 (8th Cir. 2007) overturned by 128 S. Ct. 2709 (2008).  Yet the Supreme Court 
reversed, reasoning that there was no consent by the nonmembers to the remedy 
imposed by the tribal court, which involved rescinding a sale of non-Indian land to 
non-Indians. 

 

 219. See Plains Commerce, 128 S. Ct. at 2718. 
 220. See Frickey, supra note 30, at 7–8. 
 221. See Oliver Wendell Holmes, Jr., Codes, and the Arrangement of the Law, 
44 HARV. L. REV. 725, 725 (1931) (reprinting an article originally published in 
1870) (describing how common law unfolds slowly over time as it is tested and re-
fined by many judges). 
 222. See infra Appendix: Table of Federal Cases.  As noted, the Appendix in-
cludes only published cases addressing the specific question of  
tribal court jurisdiction over nonmembers and does not include cases touching on 
the related areas of tribal regulatory jurisdiction or tribal taxation powers. 
 223. See id. 
 224. See id. 
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A.  Elaborations on Nonmember Consent 

Most of the cases that upheld tribal jurisdiction or required 
exhaustion based on a consensual relationship fell well within 
even a narrow reading of Montana’s list of examples: “commer-
cial dealing, contracts, leases, or other arrangements.”225  For 
example, one case upheld tribal court jurisdiction over wrong-
ful death and personal injury claims brought by tribal members 
against an insurance company that provided liability coverage 
to the tribal housing authority where the deaths and injuries 
occurred.226  Although the consensual relationship was be-
tween the insurance company and the tribal housing authority 
rather than with the plaintiffs, the court reasoned that the in-
surance agreement was intended to cover precisely the kinds of 
claims filed by the plaintiffs.227  Another straightforward case 
required exhaustion of tribal court remedies when tribal mem-
ber plaintiffs sued a nonmember bank for failing to disclose 
credit terms when soliciting tribal members to sign up for cre-
dit cards.228  By contrast, lower courts have rejected the con-
sensual relationship exception in situations where consent was 
merely a “but-for” cause of a tribal member’s claim.  In these 
cases, the facts were such that absent the nonmember’s con-
sensual interaction with tribal members, the nonmember would 
not have been in a position to inflict the alleged harm, but oth-
erwise that consensual interaction did not give rise directly to 
the claim.229

 
 225. Montana v. United States, 450 U.S. 544, 565–66 (1981).  See, e.g., Basil 
Cook Enters., Inc. v. St. Regis Mohawk Tribe, 117 F.3d 61 (2d Cir. 1997) (requir-
ing exhaustion in case brought by Tribe against non-Indian company hired to op-
erate tribal casino); Paddy v. Mulkey, 656 F. Supp. 2d 1241 (D. Nev. 2009) (requir-
ing exhaustion in wrongful termination case brought by non-Indian who had 
worked for the Tribe for twenty years). 

  All of these cases, whether affirming or rejecting 
the consensual relationship exception, followed Strate’s admo-

 226. See Amerind Risk Mgmt. Corp. v. Malaterre, 585 F. Supp. 2d 1121 (D. 
N.D. 2008). 
 227. See id. at 1130. 
 228. See Bank One, N.A. v. Shumake, 281 F.3d 507 (5th Cir. 2002). 
 229. See, e.g., Nord v. Kelly, 520 F.3d 848 (8th Cir. 2008) (finding no consen-
sual relationship in personal injury action stemming from automobile accident 
brought by tribal member against nonmembers who were on the reservation pur-
suant to a commercial relationship with the tribe); Boxx v. Long Warrior, 265 F.3d 
771 (9th Cir. 2001) (finding no consensual relationship in personal injury action 
against nonmember when relationship was social rather than the basis for the 
claim itself). 
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nition that the claim must arise from the consensual relation-
ship with the tribe or tribal members.230

One question that has arisen is whether the nonmember’s 
consensual relationship must be a commercial transaction in 
order to qualify under Montana.

 

231  In Smith v. Salish Kootenai 
College, the Ninth Circuit, sitting en banc, answered no, hold-
ing that a nonmember’s consensual relationship need not be 
commercial in nature, and rejecting language to the contrary 
from an earlier case.232  Smith’s approach comports with Mon-
tana, which listed “commercial dealing, contracts, leases, or 
other arrangements,”233 and did not otherwise indicate that the 
“other arrangements” must be commercial.234  In a footnote to 
Hicks, Justice Scalia opined that the “other arrangements” 
must be private consensual ones.235  Yet this was in the context 
of rejecting the argument that state police officers had con-
sented to the Tribe’s jurisdiction by seeking a tribal warrant to 
search a home on the reservation.236  As discussed above, the 
overriding concern in Hicks was that state police officers not be 
subject to tribal court jurisdiction in the context of investigat-
ing off-reservation crime.237  It was not necessary to exclude all 
forms of non-commercial consent to conclude that Montana did 
not contemplate subjecting state law enforcement officers to 
tribal jurisdiction for activities relating to a state search war-
rant.  Indeed, Justice Scalia’s footnote referred only to “private 
consensual relationships” and did not state that all such rela-
tionships must be “commercial,” probably because his primary 
concern was to distinguish public documents, such as warrants, 
from other kinds of consensual arrangements.238

 
 230. See infra Appendix: Table of Federal Cases. 

  Smith’s con-
clusion therefore seems correct, and the better way to cabin the 
consensual relationship exception is to require, as discussed 
above, that the relationship give rise directly to the claim, ra-
ther than to distort Montana’s language. 

 231. See Smith v. Salish Kootenai Coll., 434 F.3d 1127, 1137 n.4 (9th Cir. 2006) 
(rejecting the conclusion that Montana’s first exception is limited to commercial 
arrangements). 
 232. See id. (disapproving statement in Boxx, 265 F.3d at 776 that consensual 
arrangements must be commercial in nature). 
 233. Montana v. United States, 450 U.S. 544, 565 (1981) (emphasis added). 
 234. See id. 
 235. See Nevada v. Hicks, 533 U.S. 346, 359 n.3 (2001). 
 236. See id. 
 237. See id. at 358–59; see also supra text at notes 177–178. 
 238. See Hicks, 533 U.S. at 359 n.3. 
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1. Nonmember Consent to Jurisdiction? 

Smith also held that a nonmember’s conduct fit within 
Montana’s consensual relationship exception in a context not 
yet addressed directly by the Supreme Court: consent to juris-
diction itself, as opposed to consent to an arrangement (con-
tract, lease, etc.) that gives rise to the substantive claim.239  In 
Smith, James Smith, a member of the Umatilla Tribe who was 
enrolled at Salish and Kootenai College (“SKC”) on the Flat-
head Reservation, was involved in a rollover accident on a U.S. 
highway running through the reservation.  Smith was severely 
injured.  So was one of his passengers, a member of the Confed-
erated Salish and Kootenai Tribes of the Flathead Reservation.  
A second passenger, also a member of the Confederated Salish 
and Kootenai Tribes, was killed.  The plaintiffs (the injured 
passenger and the deceased passenger’s estate) sued SKC and 
Smith in the Salish-Kootenai Tribal Court.  Smith cross-
claimed against SKC.240  The parties’ configuration in the trib-
al court was therefore originally two tribal member plaintiffs 
versus a nonmember defendant (Smith) and SKC (a tribal enti-
ty).  But before trial in the tribal court, all of the claims settled 
except for Smith’s cross-claim against SKC.241  The tribal court 
realigned the parties for trial, and Smith became the plaintiff 
for the purpose of litigating his claim.242  Smith did not object 
to the tribal court’s jurisdiction when he was named as a de-
fendant, nor did he raise any jurisdictional objection to his 
claim against SKC until after the tribal court entered a jury 
verdict against him.243

The Ninth Circuit, in an en banc opinion, first clarified 
that Smith was both a nonmember (because he was a member 
of a tribe other than Salish Kootenai) and a plaintiff.

 

244  The 
court then examined the status of the defendant SKC, and it 
concluded that SKC was, for jurisdictional purposes, the equiv-
alent of a tribal member.245

 
 239. Smith v. Salish Kootenai Coll., 434 F.3d 1127, 1135–36 (9th Cir. 2006). 

  The court began its analysis with 
party status because “[t]he [Supreme] Court’s recent cases . . . 
demonstrate that there are two facts courts look to when consi-
dering a tribal court’s civil jurisdiction over a case in which a  

 240. See id. at 1129 (describing facts and procedural history). 
 241. See id. at 1133. 
 242. See id. 
 243. See id. at 1128–29. 
 244. See id. at 1132–33. 
 245. See id. at 1133–35. 
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nonmember is a party.  First, and most important, is the party 
status of the nonmember . . . .”246  (The second fact is “whether 
or not the events giving rise to the cause of action occurred 
within the reservation.”)247  Party status matters because the 
Supreme Court has “repeatedly demonstrated its concern that 
tribal courts not require ‘defendants who are not tribal mem-
bers’ to ‘defend [themselves against ordinary claims] in an un-
familiar court.’ ”248  The Smith court is surely correct on this 
point.  The role of party status is key to understanding how 
Williams can be reconciled with Strate and Hicks, notwith-
standing the switch in presumptions regarding tribal authority 
over nonmembers that occurred between these cases.  In Wil-
liams, the plaintiff was a nonmember attempting to sue tribal 
members for actions arising within the reservation, where the 
nonmember plaintiff chose to run a business.249  In Plains 
Commerce, Hicks, and Strate, the nonmembers were all defen-
dants who objected to the tribal forum from the outset.250  (Wil-
liams can also be reconciled with the later cases as an example 
of the consensual relationship exception, since the nonmemb-
er’s claim arose directly from a commercial agreement with the 
tribal member defendants.)251

Smith diverged from Williams, however, with regard to the 
nonmember plaintiff’s actions.  In Williams, the plaintiff had 
entered into a contractual relationship with tribal members 
within tribal territory, and the claim arose from that relation-
ship.

 

252  If Williams is now viewed as an example of Montana’s 
consensual relationship exception, it is a straightforward one in 
that the nonmember party entered into a commercial arrange-
ment that gave rise to the claim.  But the nonmember in  
Williams had not consented to tribal court jurisdiction; to the 
contrary, he had filed his claim in state court.253

 
 246. Id. at 1131. 

  Still, as 
Smith reasoned, the Williams rationale applies in the context 
of consent to jurisdiction: 

 247. Id. 
 248. Id. (quoting Strate v. A-1 Contractors, 520 U.S. 438, 442 (1997)). 
 249. Williams v. Lee, 358 U.S. 217, 217–18 (1959). 
 250. See Plains Commerce Bank v. Long Family Land & Cattle Co., 128 S. Ct. 
2709 (2008); Nevada v. Hicks, 533 U.S. 353 (2001); Strate, 520 U.S. 438. 
 251. See Williams, 358 U.S. at 217–18. 
 252. See id. 
 253. Id. at 217–18 (“[The plaintiff] brought this action in the Superior Court of 
Arizona against [the defendants], a Navajo Indian and his wife who live on the 
Reservation, to collect for goods sold them there on credit.”). 



2010] TRIBAL JUDICIAL JURISDICTION 1229 

Smith is within the Williams rule.  Smith comes to this pro-
ceeding as the plaintiff, in full control of the forum in which 
he prosecutes his claims against SKC.  Although he did not 
have a prior contractual relationship with a tribal member, 
he brought suit against SKC, a tribal entity, for its allegedly 
tortious acts committed on tribal lands.  We do not think 
that civil tribal jurisdiction can turn on finely-wrought dis-
tinctions between contract and tort.  As in Williams, we 
think it was “immaterial that [Smith] is not a [member]” 
once he chose to bring his action in tribal court.254

Smith’s reasoning rests on solid ground.  While the Su-
preme Court has not ruled on this question, it makes sense to 
include consent to a tribal court’s jurisdiction as a basis for 
overcoming the Montana presumption.  The Supreme Court 
has described its doctrine of tribal court jurisdiction over non-
members as pertaining to “subject-matter, rather than merely 
personal, jurisdiction.”

 

255  Yet Smith accurately described the 
Supreme Court’s rationale and rules as a hybrid of subject mat-
ter and personal jurisdiction.256  Like subject matter jurisdic-
tion, the limitations on tribal courts are based on the type of 
case rather than parties’ actions or behaviors.257  Also like fed-
eral subject matter jurisdiction, the limitations the Supreme 
Court has imposed on tribal courts function as a restriction on 
governmental power.258  On the other hand, the overriding jus-
tification for limiting tribal jurisdiction over nonmembers is 
fairness to individual litigants; these same concerns are at the 
heart of due process analysis in the context of personal jurisdic-
tion.259  The Supreme Court has repeatedly mentioned protect-
ing nonmembers from defending lawsuits in unfamiliar forums 
as a basis for its tribal jurisdiction decisions.260

 
 254. Smith v. Salish Kootenai Coll., 434 F.3d 1127, 1137 (9th Cir. 2006) (quot-
ing Williams, 358 U.S. at 223) (internal citations omitted). 

  When a person 

 255. See Hicks, 533 U.S. at 367 n.8. 
 256. See Smith, 434 F.3d at 1135–39. 
 257. See 13 CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND 
PROCEDURE §§ 3521–22  (3d ed. 2008) (describing sources and categories of limita-
tions on federal court jurisdiction). 
 258. See Smith, 434 F.3d at 1136. 
 259. See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 471–72 (1985); World-
Wide Volkswagen v. Woodson, 444 U.S. 286, 299 (1980); Hanson v. Denckla, 357 
U.S. 235, 249–51 (1958); Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) 
(all analyzing due process in the context of state or federal court assertions of per-
sonal jurisdiction over out-of-state defendants). 
 260. See Hicks, 533 U.S. at 383–84 (Souter, J., concurring) (describing concerns 
about fairness to nonmember defendants); Strate v. A-1 Contractors, 520 U.S. 
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consents to a court’s jurisdiction, either by filing suit as a 
plaintiff or by waiving any objections to jurisdiction as a defen-
dant, many, if not all, of the individual fairness interests  
dissipate.261  Furthermore, even if consent to tribal court juris-
diction should not categorically prevent federal court review, 
the facts of Smith presented a strong case for allowing consent 
to confer jurisdiction in at least some cases.  Smith, the plain-
tiff, was living on the Salish Kootenai Reservation, had chosen 
to attend SKC, and, in addition, had consented to have his 
claim litigated in tribal court (that is, until he lost on the mer-
its).262  On these facts, it is not hard to conclude that prohibit-
ing the nonmember from evading the authority of the tribe’s 
judicial system is “necessary to protect tribal self-government 
or to control internal relations.”263

The analogy to federal subject matter restrictions fails for 
one final reason.  Federal courts’ subject matter limitations 
stem from the Constitution and implementing federal stat-
utes.

 

264  The law of tribal court jurisdiction, on the other hand, 
is a matter of federal common law.265  The Supreme Court has 
fashioned this body of law largely within the last thirty years.  
It is still unfolding, and because it is common law, in addition 
to adhering to precedent and some set of coherent meta-
principles, it should make sense on the ground.266

 
438, 459 (1997) (noting concern that the nonmember defendant should not have to 
defend himself in an “unfamiliar” court). 

  It makes 
sense, for the reasons described above, to include specific con-
sent by nonmember litigants to tribal court jurisdiction within 
Montana’s “consensual relationship” exception. 

 261. Cf. Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 806–12 (1985) (describ-
ing differences between plaintiffs being subjected to personal jurisdiction and de-
fendants in context of absent members of class actions suits); see also Carnival 
Cruise Lines v. Shute, 499 U.S. 585 (1991) (upholding a forum selection clause, 
which waived a defendant’s objections to personal jurisdiction).  Both of these cas-
es, albeit in different contexts, highlight that the due process concerns that inhere 
in personal jurisdiction analysis are met where burdens on the parties are mini-
mal or the parties have consented to jurisdiction. 
 262. See Smith, 434 F.3d at 1141 (noting that Smith likely would not have ob-
jected to the tribal court’s jurisdiction had he won on the merits). 
 263. Montana v. United States, 450 U.S. 544, 564 (1981). 
 264. See U.S. CONST. art. III, § 1; 28 U.S.C. §§ 1331, 1332 (2006). 
 265. See Nat’l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845, 
850–52 (1985) (describing questions of the outer boundaries of tribal court juris-
diction as a matter of federal common law). 
 266. See James Gordley, The Common Law in the Twentieth Century: Some 
Unfinished Business, 88 CAL. L. REV. 1815, 1818 (2000) (describing one of the 
common law’s virtues is its responsiveness to how to solve problems sensibly). 
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B. Elaborations on Direct Effects 

Lower federal courts have less guidance with respect to 
Montana’s direct effects exception than its consensual relation-
ship exception.  Cases that present facts that do not satisfy the 
Supreme Court’s test are easier to identify than the ones that 
might.  With respect to the former, Strate clarified that indi-
vidual behavior that endangers the health or safety of reserva-
tion residents does not, without more, constitute “conduct 
[that] ‘threatens or has some direct effect on the political integ-
rity, the economic security, or the health or welfare of the 
tribe.’ ”267  Consequently, lower courts have determined that 
tribal courts lack jurisdiction over various tort actions against 
nonmembers, particularly when the claims arise from actions 
neither on nor affecting tribal lands.268  While Strate involved a 
claim brought by a nonmember against a nonmember, lower 
courts have applied Strate’s reasoning to cases involving tribal 
member plaintiffs.269  It is likely that these decisions correctly 
anticipate how the Supreme Court would rule, particularly  
given Plains Commerce, which included a tribal member plain-
tiff.270

Some courts have identified nonmember conduct that af-
fects the tribe or its members more broadly, however.  In Elliott 
v. White Mountain Apache Tribal Court,

 

271 the Ninth Circuit 
required the nonmember defendant to exhaust her tribal court 
remedies, finding it plausible that the tribal court would have 
jurisdiction over the Tribe’s claims against her arising from the 
nonmember’s act of setting a fire that destroyed or damaged 
thousands of acres of tribal lands.272

 
 267. Strate v. A-1 Contractors, 520 U.S. 438, 441 (1997) (quoting Montana, 450 
U.S. at 566). 

  The fact that the conduct 
affected tribal lands, rather than that it merely arose on tribal 

 268. See, e.g., Boxx v. Long Warrior, 265 F.3d 771 (9th Cir. 2001) (holding 
there was no tribal court jurisdiction over action brought by tribal member 
against nonmember for claim arising from car accident on federal right of way 
running through tribe’s reservation); Burlington N. R.R. v. Red Wolf, 196 F.3d 
1059 (9th Cir. 1999) (holding there was no tribal court jurisdiction over action 
brought by tribal member against nonmember railroad for claim arising from 
train colliding with car on railroad right-of-way running through tribe’s reserva-
tion). 
 269. See Boxx, 265 F.3d 771; Burlington, 196 F.3d 1059. 
 270. See Plains Commerce Bank v. Long Family Land & Cattle Co., 128 S. Ct. 
2709 (2008); supra text at notes 199–216. 
 271. 566 F.3d 842 (9th Cir. 2009). 
 272. See id. at 844, 849–50. 
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lands, mattered, as did the extent and type of the damage in-
flicted.273  Elliott’s reasoning fits comfortably within Plains 
Commerce’s distinction between tribal control of nonmember 
conduct or activities on land, which remains permissible, ver-
sus tribal control of nonmember land ownership, which does 
not.274  In particular, Plains Commerce stated that “the tribe 
may quite legitimately seek to protect its members from nox-
ious uses that threaten tribal welfare or security, or from non-
member conduct on the land that does the same.”275

Two courts have intimated that nonmember actions that 
cause injury to individual tribal members might implicate 
broader tribal governmental concerns and therefore be distin-
guishable from the single automobile accident in Strate.

  Setting 
fire to vast swathes of tribal land logically fits within this “nox-
ious uses/threatening conduct” rationale. 

276  In 
Smith, discussed above, the court upheld jurisdiction based on 
the nonmember’s consent to pursue his claims in tribal court.  
But the court also observed that SKC, the tribal entity defen-
dant, should be subject to the standards of care and culpability 
imposed by its own Tribe: “Denying jurisdiction to the tribal 
court would have a direct effect on the welfare and economic 
security of the tribe insofar as it would seriously limit the 
tribe’s ability to regulate the conduct of its own members 
through tort law.”277  In Ford Motor Co. v. Todecheene, the 
court required exhaustion of tribal court remedies in a case 
brought by tribal member plaintiffs against a nonmember de-
fendant involving a wrongful death claim that arose on a tribal 
road.278  The court did not include its rationale, but concisely 
stated that it was not “plain” that the tribal court lacked juris-
diction.279

 
 273. See id. (noting that the tribe retained its “landowner’s right to occupy and 
exclude” the nonmember, and “the tribe’s strong interest in enforcing” its laws 
against trespass and destruction of its forests and other natural resources). 

  Presumably, the facts distinguishing Ford Motor 
from Strate included that: (1) the road was maintained by the 
Tribe and located on tribal trust land, (2) the victim of the acci-
dent was not only a tribal member, but a tribal police officer, 

 274. See Plains Commerce, 128 S. Ct. at 2712–16 (noting distinction between 
tribal regulation of land sales versus tribal regulation of conduct). 
 275. Id. at 2724. 
 276. See Smith v. Salish Kootenai Coll., 434 F.3d 1127 (9th Cir. 2006); Ford 
Motor Co. v. Todecheene, 488 F.3d 1215 (9th Cir. 2007). 
 277. Smith, 434 F.3d at 1136 (emphasis added). 
 278. 488 F.3d at 1216–17. 
 279. See id. at 1216. 
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and (3) the Navajo Nation had purchased vehicles from the de-
fendant for its law enforcement personnel.280  While the court 
did not discuss these facts in its brief opinion, they formed the 
basis for the Navajo Supreme Court’s decision upholding tribal 
court jurisdiction afterwards.281

To summarize, with respect to the direct effects basis for 
upholding tribal jurisdiction, two observations can be made.  
First, nonmember actions that occur on or affect tribal lands 
implicate the tribe’s gatekeeping rights, and they therefore 
stand a better chance of fitting within the Supreme Court’s ra-
tionale for affirming tribal authority.

  Whether the U.S. Supreme 
Court would uphold tribal jurisdiction on these facts is uncer-
tain, but they make a much stronger case for a threat to the 
tribe’s ability to protect its members and its territory, given the 
status of the land involved, the tribe’s interest in protecting its 
peace officers, and the exclusively tribal nature of the harm 
stemming from the accident. 

282  Second, nonmember 
conduct that threatens the tribe’s ability to protect its members 
(as opposed to nonmember conduct that harms individual tribal 
members) may fit within the Supreme Court’s definition of a 
threat to tribal self-government.  While in general terms, a 
government’s authority to enforce its standards of due care 
throughout its territory might be thought to fall within the 
second category, Strate eliminated that possibility.283  But if a 
tribe or tribal member can demonstrate that a central govern-
mental function necessary to preserve health and safety may 
be at risk, the argument is more likely to succeed.284

 
 280. See Ford Motor Co. v. Kayenta Dist. Ct., No. SC-CV-33-07, slip op. at 1–2 
(Navajo 2008), available at http://www.navajocourts.org/NNCourtOpinions2008/ 
Ford%20v.%20Kayenta.pdf. 

 

 281. See id., slip op. at 10–12. 
 282. See Plains Commerce Bank v. Long Family Land & Cattle Co., 128 S. Ct. 
2709, 2719 (2008) (describing effects of loss of exclusive tribal authority over 
lands). 
 283. See Strate v. A-1 Contractors, 520 U.S. 438, 457–58 (1997). 
 284. A recent Eighth Circuit case also fits within this characterization of the 
direct effects exception.  See Attorney’s Process and Investigation Servs., Inc. v. 
Sac & Fox Tribe, No. 09-2605, 2010 WL 2671283 (8th Cir. July 7, 2010) (uphold-
ing tribal court jurisdiction over tort claims against nonmember where  
nonmember actions included harm to tribal property and constituted a threat to 
self-government). 
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CONCLUSION 

Since the 1960s, American Indian nations, encouraged by 
federal self-determination laws and policies, have revived their 
governmental functions and expanded their economic activi-
ties.  As a result, conflicts about the boundaries of tribal  
authority have come before the federal courts, causing the rela-
tive explosion in tribal jurisdiction cases discussed above.  
There is little reason to think that tribes will slow down, ab-
sent an abrupt and radical change of course by Congress.  The 
federal courts will therefore continue to confront questions 
about tribal judicial jurisdiction into the foreseeable future.  
Strate and its progeny mark the parameters. But several open 
questions remain with respect to how to apply the Montana ex-
ceptions in the judicial context. 

This survey of the judicial terrain has provided a sense of 
how lower courts are addressing these open questions and has 
suggested the extent to which lower courts might be charting a 
defensible path, given the Supreme Court’s decisions and ap-
parent leanings.  To summarize, claims arising directly from a 
consensual relationship with a tribe or tribal members fall 
safely within the Court’s categories of tribal jurisdiction.  This 
is so even in cases where the consensual relationship is a con-
tract and the claim sounds in tort, so long as the claim can  
fairly be described as a direct or anticipated outcome of the 
consensual relationship.  With respect to a category of consent 
that the Supreme Court has not addressed, it seems plausible 
and defensible for lower courts to uphold tribal jurisdiction in 
cases in which a nonmember has specifically consented to ju-
risdiction, either by filing a claim in tribal court or by clearly 
consenting to jurisdiction by appearing as a defendant.  Final-
ly, claims involving nonmember conduct on tribal lands that ei-
ther harms the land itself or challenges the tribe’s ability to 
provide for peace and security for tribal members fall within 
the Court’s view of retained tribal powers over nonmembers 
consistent with Montana’s “direct effects” exception. 

This overview has worked within, rather than against, the 
Supreme Court’s recent jurisprudence.  As lower courts strive 
to apply these cases, they should recall that the common law 
should, among other things, be fair and make sense on the 
ground.  Rather than extend some of the Court’s dicta into un-
workable formulaic categories, lower courts have the ability to 
make distinctions that make sense.  Further, courts should re-
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call that a political relationship with American Indian nations 
lies behind all of this judge-made law and that courts may not 
be the best or most appropriate institutions to adjust that rela-
tionship.  This is particularly important given that tribal inter-
ests face an uphill battle in Congress with respect to attempts 
to override the Court’s common law of tribal jurisdiction.  If 
there is unfairness to nonmembers by tribal courts, Congress 
can, and likely would, take action.  Small and incremental dep-
rivations of tribal powers, however, remain unlikely to be re-
dressed by the democratic branch.  This provides reason for the 
federal courts (famously dubbed “the least democratic branch”) 
to tread sensibly and lightly. 
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Gas Co. v. Neztsosie, 526 U.S. 473 (1999).  Kerr-McGee was not overruled by Nezt-
sosie because the questions in Kerr-McGee involved whether a tribal court had 
concurrent jurisdiction over nuclear tort claims.  See supra note ii.  Yet, as the 
federal district court held in subsequent proceedings, Neztsosie cast very serious 
doubt on the viability of tribal court jurisdiction over such claims.  See Kerr-
McGee v. Farley, 88 F. Supp. 2d 1219 (D.N.M. 2000). 


