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THE NEW NEXUS

ANJUM GUPTA"

United States asylum law provides protection to individuals
fleeing their home countries due to “persecution or a well-
founded fear of persecution on account of race, religion,
nationality, membership in a particular social group, or
political opinion.” While significant scholarly and judicial
attention has been paid to the interpretations of the five
grounds—in particular to the “political opinion” and
“particular social group” categories as they pertain to gender-
based claims and claims involving private harms—relatively
little debate has focused on the proper formulation of the “on
account of,” or “nexus,” requirement. Yet, scant guidance exists
(whether by statute, regulation, or case law) as to the standards
that should apply when determining whether causation has
been established. This Article argues that the lack of guidance
has led to an improper focus on the intent or motivation of the
persecutor (as opposed to the status of the victim), as well as
inconsistent interpretation of the requirement, in large part to
the detriment of applicants seeking protection from gender-
based persecution or other private harms.

The Article further argues that a new nexus formulation in
refugee law is sorely needed, and that the standard that should
apply in most cases is the “but-for” standard commonly used in
tort law and sometimes used in United States anti-
discrimination law.

In making the argument that but-for causation should be
applied in refugee law, the Article examines the current analysis
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of the nexus requirement in several different contexts: forced
sterilization, female genital mutilation, domestic violence,
trafficking, forced marriage, religion, homosexuality, gangs,
and membership in a family. The Article concludes that
application of the but-for standard would lead to more
consistent and fair results in the adjudication of refugee claims.
It further concludes that shifting the focus from the intent of the
persecutor to the status of the victim more effectively carries out
the goal of refugee law: to provide surrogate protection to
individuals who face persecution because of a characteristic
they cannot or should not be required to change and who are
unable to receive protection from their home countries.
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INTRODUCTION

Mariana, a native and citizen of Honduras, was the victim
of severe domestic violence at the hands of her boyfriend,
Emilio Perez, an officer with the national police.l Emilio hit
Mariana for the first time when she commented on the
household finances. One week later, when Mariana told Emilio
that he should treat her like an equal, he pulled her by her hair
and threw her onto the bed. When she told him she would leave
him, he strangled her and told her he would never let her live
in peace. When she declined his sexual advances, he raped her,
saying, “[Y]ou are my woman.” On another day, when she tried
to speak out against his abuse, he kicked and hit her, telling
her, “I'm giving you that so you understand that you are not
supposed to answer back.” When she told him she wanted to
leave him, he broke a bottle and tried to cut her face with the
jagged pieces “so that no other man would look at her.” She
protected her face, and he lacerated her wrist instead.

Not wanting to bring a child into such an abusive home,
Mariana secretly began birth control pills, but when Emilio
found them, he threw them away and raped her, telling her
that they must have a child together. Twice, Mariana
attempted to go to the police to seek protection and to ask them
to reprimand Emilio. Both times, the police turned her away
and informed Emilio that she had attempted to report his
conduct. In response, he punched her, splitting her lip. When
she replied that she would try again to report his behavior, he
responded, “Then you’ll die.”

One day, when Emilio pointed a gun at Mariana’s neck
while he raped her, Mariana realized she had no choice but to
leave Honduras. She embarked on a perilous two-week journey
to the United States by foot, bus, and train. Upon arrival, she
sought asylum in the United States.

The immigration judge found Mariana ineligible for
asylum. The judge found that Mariana was credible and that
she experienced past persecution and had a well-founded fear

1. “Mariana” is a former client of the author. Her name and country of origin
have been changed to protect her identity. Her affidavit and the immigration
judge’s decision in her case are on file with the author.
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of future persecution. The judge acknowledged that the abuse
she suffered was “outrageous.” Nevertheless, the judge denied
her claim for asylum based, in part, on a finding that the
persecution did not occur on account of any protected ground;
rather, it occurred because of a “personal dispute” between her
and Emilio. The judge stated that Emilio did not abuse
Mariana because of any characteristic she possessed; rather, he
abused her because of his “desire to have a bloodline,” his
“belief about what [having a child] would say about his
masculinity,” his “abusive temperament,” his “fear of being
reported to his superiors,” and his country’s “machista culture.”
Mariana appealed the judge’s decision, and to this day, over
four years later, her appeal remains pending.

* k%

As a party to the 1967 Protocol Relating to the Status of
Refugees, the United States has committed to protecting
individuals fleeing persecution on account of race, religion,
nationality, membership in a particular social group, or
political opinion.2 That protection takes the form of asylum,
which bestows the right to reside legally in the United States.3
Yet, despite its commitment to providing this powerful form of
protection, the agency tasked with adjudicating claims for
asylum and related forms of relief* has refused protection to
applicants making certain types of claims. In particular, the
agency has refused many claims from applicants who fear
gender-based violence or other private harms.>

2. See Protocol Relating to the Status of Refugees, Oct. 4, 1967, 606 U.N.T.S.
267; see also 8 U.S.C. § 1101(a)(42)(A) (2012).

3. See8U.S.C. § 1158 (2012).

4. Asylum cases are adjudicated by both the Asylum Office, part of the
Department of Homeland Security; and the Executive Office for Immigration
Review (EOIR), part of the Department of Justice. The EOIR is composed of the
immigration courts and the Board of Immigration Appeals. 8 C.F.R. § 208.2
(2004); see also U.S. Department of Justice, Executive Office for Immigration
Review, Organization and Information Breakdown, available at http://www.usdoj.
gov/eoir/orginfo.htm (last visited Oct. 11, 2013) (stating that the EOIR “was
created on dJanuary 9, 1983, through an internal Department of Justice
reorganization which combined the Board of Immigration Appeals with the
Immigration Judge function previously performed by the former Immigration and
Naturalization Service (INS) (now part of the Department of Homeland
Security)”) (internal abbreviations omitted). Because only the EOIR typically
issues published decisions, all references to the “agency” are to the EOIR.

5. See, e.g., Demiraj v. Holder, 631 F.3d 194, 199 (5th Cir. 2011), vacated
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As gender is not one of the five protected grounds listed in
the treaty or in the United States’ definition of a refugee,®
applicants and their representatives are forced to couch
gender-based claims as particular social group or political
opinion claims. The agency has rejected many of these
formulations as not cognizable under the asylum laws.’
Significant scholarly and judicial debate has focused on the
proper formulation of the protected status in such claims.8

after resolution by the parties, No. 08-60991, 09-60585, 2012 WL 2051799, at *1
(5th Cir. May 31, 2012) (denying a claim based on membership in a family); Ayala
v. U.S. Att’y Gen., 605 F.3d 941, 943 (11th Cir. 2010) (noting that the Board
denied the claim for asylum based on homosexuality); In re A-T-, 24 1. & N. Dec.
296, 302 (B.I.A. 2007) (denying a claim for asylum based on fear of forced
marriage and female genital mutilation); In re R-A-, 22 1. & N. Dec. 906, 927
(B.I.A. 2001) (denying asylum to a woman fleeing domestic violence); In re Chang,
20 I. & N. Dec. 38, 39—40 (B.I.A. 1989) (denying asylum to a man fleeing China’s
one-child policy and the threat of sterilization).

6. 8U.S.C.§1101(a)(42)(A) (2012).

7. See, e.g., Cece v. Holder, 11-1989, 2013 WL 4083282, at *2 (7th Cir. 2013)
(stating that the Board rejected the argument that young Albanian women
targeted for trafficking constituted a particular social group under the Act); Kante
v. Holder, 634 F.3d 321, 324 (6th Cir. 2011) (stating that the Board found that the
social group “females subject to sexual assault” was not a cognizable particular
social group); In re R-A-, 22 1. & N. Dec. at 917 (refusing to grant asylum based on
the finding that the identified particular social group of “Guatemalan women who
have been involved intimately with Guatemalan male companions, who believe
that women are to live under male domination,” was not cognizable).

8. See, e.g., Fatin v. INS., 12 F.3d 1233, 1241 (3d Cir. 1993) (rejecting a claim
based on the social group of “Iranian women who refuse to conform to the
government’s gender-specific laws and social norms”); Cece, 2013 WL 4083282, at
*11 (rejecting the Board’s conclusion that young Albanian women targeted for
trafficking do not constitute a particular social group); In re R-A-, 22 1. & N. Dec.
at 917 (holding that “Guatemalan women who have been involved intimately with
Guatemalan male companions, who believe that women are to live under male
domination” is not a cognizable particular social group); Deborah Anker et al.,
Women Whose Governments Are Unable or Unuwilling to Provide Reasonable
Protection from Domestic Violence May Qualify as Refugees Under United States
Asylum Law, 11 GEO. IMMIGR. L.J. 709 (1997) (arguing that asylum law should be
interpreted by the courts to protect victims of domestic violence); Bethany Lobo,
Women as a Particular Social Group: A Comparative Assessment of Gender
Asylum Claims in the United States and United Kingdom, 26 GEO. IMMIGR. L.dJ.
361 (2012) (advocating for United States asylum law to recognize gender as a
protected ground); Karen Musalo, Revisiting Social Group and Nexus in Gender
Asylum Claims: A Unifying Rationale for Evolving Jurisprudence, 52 DEPAUL L.
REV. 777 (2003) (calling for a bifurcated nexus approach to analyzing gender-
based claims); Melanie Randall, Refugee Law and State Accountability
for Violence Against Women: A Comparative Analysis of Legal Approaches to
Recognizing Asylum Claims Based on Gender Persecution, 25 HARV. WOMEN’S L.J.
281 (2002) (arguing that the particular social group analysis should encompass
gender based claims). But see In re Kasinga, 21 I. & N. Dec. 357, 365 (B.I.A. 1996)
(holding that the proffered group, “young women of the Tchamba-Kunsuntu Tribe
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Yet, the agency has often made another set of findings,
which has gone largely ignored in the literature. When a claim
is premised upon fear of a gender-based or private harm, the
agency has often refused to find that the persecution took place
(or will take place) on account of the protected ground proffered
by the applicant; rather, the agency has stated that the
persecution took place (or would take place in the future) on
account of “personal” or “criminal” reasons.® In the domestic
violence context, for example, the agency has denied asylum,
reasoning that the abuse occurred on account of the abuser’s
desire to control the victim or simply because the abuser is a
“despicable person,” rather than on account of the victim’s
gender or membership in a particular social group.l® In
contrast, in cases involving individuals fleeing a dictatorial
regime, the agency has found that the persecution occurred on
account of political opinion or ethnicity, without regard to
whether the dictator was seeking power and control or was a
“despicable person.”l Although the agency’s problematic

who have not had FGM, as practiced by that tribe, and who oppose the practice,”
met the requirements for being a cognizable particular social group).

9. See Ayala, 605 F.3d at 949 (stating that the B.I.A. found that “criminal
acts by rogue police officers are not persecution ‘on account of’ one of the protected
grounds”); Bhasin v. Gonzales, 423 F.3d 977, 982 (9th Cir. 2005) (“[T]he Board
concluded that Bhasin had failed to establish persecution on account of
membership in her family social group because [she] ‘was victimized because the
JKLF wanted to locate her son, and perhaps as a means of retribution against the
son, but not on account of membership in a particular social group.”); In re R-A-,
22 1. & N. Dec. at 926 (holding that the applicant was not abused on account of a
protected ground; rather “other factors, ranging from jealousy to growing
frustration with his own life to simple unchecked violence tied to the inherent
meanness of his personality,” were among the reasons her husband abused her).

10. See In re R-A-, 22 1. & N. Dec. at 927 (“In sum, we find that the
respondent has been the victim of tragic and severe spouse abuse. We further find
that her husband’s motivation, to the extent it can be ascertained, has varied;
some abuse occurred because of his warped perception of and reaction to her
behavior, while some likely arose out o [sic] psychological disorder, pure
meanness, or no apparent reason at all.”); Karen Musalo & Stephen Knight,
Gender-Based Asylum: An Analysis of Recent Trends, 77 NO. 42 INTERPRETER
RELEASES 1533, 1535 (2000) (stating that in In re D-K- (B.I.A. Jan. 20, 2000), the
immigration judge “denied asylum, ruling that Ms. Kuna had not been persecuted
on account of her membership in either group, or for any political reason, but
solely because her husband was ‘a despicable person™).

11. See, e.g., Oryakhil v. Mukasey, 528 F.3d 993, 1000 (7th Cir. 2008) (holding
that the applicant had a well-founded fear of future persecution and was unable to
relocate within Afghanistan because of the Taliban’s presence); Karijomenggolo v.
Gonzales, 173 F. App’x 34, 36-37 (2d Cir. 2006) (holding that the applicant was
persecuted on account of an imputed political opinion by a
former military dictator who had close ties to the military); Gui v. INS, 280 F.3d
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determinations with respect to causation extend to other types
of asylum cases as well, the determinations seem particularly
detrimental to gender-based claims and claims based on other
private harms. It is this causation problem that this Article
addresses.

The current state of asylum law makes clear that a new
nexus formulation—one that reflects the primary goal of
asylum of offering surrogate protection to individuals whose
home countries are unwilling or unable to provide such
protection—is sorely needed. This Article argues that the
analysis that should apply in most cases is the “but-for”
analysis traditionally used in United States tort law and
sometimes used in United States anti-discrimination cases.
This formulation would ask whether, but for the applicant’s
protected status, the persecution would have occurred. If not,
nexus is established. Two important principles underlying the
but-for causation standard make it appropriate for the refugee
law context: (1) the fact that there are multiple causes, all of
which are necessary to give rise to the harm at issue, does not
negate a finding that any one of the necessary factors is a cause
of the harm; and (2) the fact that the cause of the harm under
one set of circumstances would not give rise to harm under a
different set of circumstances does not negate a finding that it
was a cause of the harm in the first case.

Part I of this Article sets forth the necessary background
related to international refugee law, United States asylum law,
and the evolution of the nexus requirement in United States
law. Part II makes the argument for the need for a new nexus
using nine types of asylum cases to illustrate the inconsistent
and unsound application of the nexus requirement in refugee
law today. The contexts are forced sterilization, female genital
mutilation, domestic violence, trafficking, forced marriage,
religion, homosexuality, gangs, and membership in a family.

1217, 1228-30 (9th Cir. 2002) (finding that the applicant was eligible for asylum
based on his political dissidence and political beliefs). It is widely recognized that,
for purposes of asylum eligibility, the persecution could happen at the hands of
the government or forces the government is unwilling or unable to control. In re
Acosta, 19 1. & N. Dec. 211, 222 (B.I.A. 1985) (“[H]arm or suffering had to be
inflicted either by the government of a country or by persons or an organization
that the government was unable or unwilling to control.”), modified on other
grounds, In re Mogharrabi, 19 I. & N. Dec. 439 (B.I.A. 1987). Accordingly, the lack
of direct government involvement in domestic violence cases is not sufficient to
explain the different approaches taken in these two contexts.



GUPTA_FINAL_1-6-2014 2/20/2014 12:56 PM

384 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 85

Part III briefly sets forth the relevant tort law and anti-
discrimination law causation rules, which are used as a model
for the proposal set forth in the Article. Part IV argues for a
new nexus in refugee law, modeled on the but-for rule of
United States tort and anti-discrimination law. It sets forth the
policy reasons that support this new nexus approach,
illustrates how the approach would be carried out, and
describes the potential benefits of such an approach. Part V
addresses possible criticisms of and alternatives to the
approach.

I. BACKGROUND

Although United States asylum law derives from
international refugee protection instruments, the analysis used
to determine causation in asylum cases has evolved largely
domestically. Part A of this section provides the relevant
background of international and domestic refugee law, and
Part B describes the evolution of the nexus requirement in
United States law.

A. International Refugee Law and United States Asylum
Law

The centerpiece of international refugee protection is the
1951 Convention Relating to the Status of Refugees, which
calls for the protection of individuals who have a “well-founded
fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political
opinion.”?2 The United States is a signatory to the 1967
Protocol Relating to the Status of Refugees (Protocol),13 which
adopts by reference the provisions of the 1951 Convention
(Convention). Pursuant to its obligations under the Convention
and Protocol, the United States enacted the Refugee Act of
1980 (Act).14 The Act defines a refugee as any person who is

12. Convention Relating to the Status of Refugees art. 1(A)(2), July 28, 1951,
189 U.N.T.S. 137, available at http://www.unhcr.org/3b66c2aal0.html (last visited
Oct. 13, 2013).

13. Protocol Relating to the Status of Refugees, Jan. 31, 1967, 606 U.N.T.S.
267, available at http://www.unhcr.org/3b66¢c2aal0.html (last visited Oct. 13,
2013).

14. Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat. 102 (1980).
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outside her home country and who is unable to avail herself of
the protections of that country because of “persecution or a
well-founded fear of persecution on account of race, religion,
nationality, membership in a particular social group, or
political opinion.”1®

Refugees who come to the United States may be eligible for
a discretionary form of relief called “asylum” or a mandatory
form of relief called “withholding of removal” (sometimes
referred to as “restriction on removal”).16 The asylum statute
provides not only that the United States government will
refuse to send a refugee back to the country where she fears
persecution but that the individual may remain in the United
States and eventually obtain permanent residency and
citizenship.l’” The withholding statute provides only that the
United States will not send the individual back to the country
where she fears persecution; the United States will not grant
her permanent residency or citizenship and could send her to a
third country where she does not fear persecution.18

It 1s the applicant’s burden to prove that she was
persecuted or has a well-founded fear of future persecution on
account of one of the protected grounds.l® The Act and its
implementing regulations do not clearly define “persecution,”
but courts have interpreted the phrase to require a showing of
something more than discrimination or harassment.20 The
persecution must occur at the hands of the government or
forces the government is unwilling or unable to control.2!
Furthermore, the applicant must show that she has a status
that is protected by the Act, and she must show that the
persecution occurred or will occur “on account of” that status.2?

15. 8 U.S.C. § 1101(a)(42)(A) (2012); Immigration and Nationality Act §
101(a2)(42)(A).

16. 8 U.S.C. § 1158 (2012).

17. Id.

18. 8 C.F.R. § 1208.16 (2012).

19. 8 C.F.R. § 208.13(a) (2012); 8 C.F.R. § 208.16(b) (2012).

20. See Borca v. INS, 77 F.3d 210, 214 (7th Cir. 1996) (“The Immigration Act
does not, however, provide a statutory definition for the term ‘persecution.”);
Stanojkova v. Holder, 645 F.3d 943, 947-48 (7th Cir. 2011) (amended Aug. 16,
2011) (noting that the Board of Immigration Appeals has not defined persecution
and applying its own definition, “the use of significant physical force against a
person’s body, or the infliction of comparable physical harm without direct
application of force . . . or nonphysical harm of equal gravity . . ..”).

21. Inre Acosta, 19 1. & N. Dec. 211, 222 (B.I.A. 1985).

22. 8 U.S.C. § 1101 (a)(42)(A) (2012); Immigration and Nationality
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Once an applicant has proven past persecution on account of
one or more of the five protected grounds, she is entitled to a
presumption of a well-founded fear of future persecution.23 The
Department of Homeland Security (DHS) may rebut that
presumption only by making one of two showings: (1) that
there has been a fundamental change in circumstances such
that the individual no longer has a well-founded fear of future
persecution; or (2) that the individual could reasonably relocate
to a different part of the country and be safe from
persecution.? Even if an applicant has not experienced
persecution in the past, she may be eligible for asylum upon a
showing of an independent well-founded fear of future
persecution.?®

B. The Nexus Requirement

The causation requirement in refugee law is often referred
to as the “nexus” requirement. Although the United States
changed the Convention nexus language from “for reasons of”
to “on account of,” the legislative history of the Act suggests
that this change was insignificant to legislators at the time it
was made.26 In fact, according to the Senate, the United States’
refugee definition “basically conform[ed]” to the Convention
definition.2” And years later, the Supreme Court described the

Act § 101(a)(42)(A).

23. 8 C.F.R. §208.13(b)(1) (2012).

24. 8 C.F.R. §208.13(b)(1)(1)(A)—(B) (2012).

25. 8 C.F.R. § 208.13(b)(1) (2012).

26. Brigette L. Frantz, Proving Persecution: The Burdens of Establishing a
Nexus in Religious Asylum Claims and the Dangers of New Reforms, 5 AVE MARIA
L. REV. 499, 526 (2007) (citing S. REP. NO. 96-256, at 4 (1979), reprinted in 1980
U.S.C.C.A.N. 141, 144; H.R. REP. NO. 96-781, at 19 (1980) (Conf. Rep.), reprinted
in 1980 U.S.C.C.A.N. 160; Immigration and Nationality Act, Pub. L. No. 89-236, §
203(a)(7), 79 Stat. 911, 913 (1965); S. REP. NO. 96-590, at 20 (1980) (Conf. Rep.)).
It appears that the United States suggested the “on account of” language during
the drafting stages of the Convention, but the “for reasons of’ language was
adopted instead. See U.N. Ad Hoc Comm. on Refugees and Stateless Pers., Ad Hoc
Comm. on Statelessness and Related Problems, U.S.: Memorandum on the
Definition Article of the Preliminary Draft Convention Relating to the Status of
Refugees (and Stateless Persons) (Jan. 18, 1950), available at http://www.unhcr.
org/refworld/docid/3ae68c164.html (last visited Mar. 6, 2013).

27. Frantz, supra note 26, at 526 (citing S. REP. NO. 96-256, at 4 (1979),
reprinted in 1980 U.S.C.C.A.N. 141, 144; H.R. REP. NO. 96-781, at 19 (1980)
(Conf. Rep.), reprinted in 1980 U.S.C.C.A.N. 160). See also Immigration and
Nationality Act, Pub. L. No. 89-236, § 203(a)(7), 79 Stat. 911, 913 (1965); S. REP.
NoO. 96-590, at 20 (1980) (Conf. Rep.)).
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Act’s refugee definition as “virtually identical” to the
Convention definition.?8 But at least one scholar has observed,
“There are slight but important differences between the terms
on account of and for reasons of. ‘On account of,” which is not
the language of the Convention, implies an element of
conscious, individualized direction which is often conspicuously
absent in the practices of mass persecution.”29

The Convention gave no guidance as to how to interpret or
implement the nexus requirement. Indeed, it appears the
drafters of the Convention were relatively unconcerned with
the substantive elements of the refugee definition.30 To this
day, there are no prescribed standards or tests for determining
causation in asylum cases.3! What little guidance there is for
United States adjudicators on the proper application of the
nexus rule largely has evolved domestically.

One troubling source of guidance is the Supreme Court’s
1992 decision, INS v. Elias-Zacarias.3? In that case, Elias-
Zacarias applied for asylum because he feared persecution on
account of political opinion.33 Specifically, he stated that
guerillas in his home country of Guatemala had tried to recruit
him and his parents but they refused.3* Elias-Zacarias stated
that he did not want to join the guerillas for fear of retaliation

28. INSv. Cardoza-Fonseca, 480 U.S. 421, 437 (1987).

29. GUY S. GOODWIN-GILL & JANE MCADAM, THE REFUGEE IN
INTERNATIONAL LAW 102 (3d ed. 2007).

30. Kristen Walker, Defending the 1951 Convention Definition of Refugee, 17
GEO. IMMIGR. L.J. 583, 592 (2003) (citing ALEX TAKKENBERG & CHRISTOPHER C.
TAHBAZ, THE COLLECTED TRAVAUX PREPARATOIRES OF THE 1951 GENEVA
CONVENTION RELATING TO THE STATUS OF REFUGEES 240—43 (1990) (citing G.A.
Res. 429(V), U.N. GAOR, at Annex, U.N. Doc. A/Res/429 (1950))); Conference of
Plenipotentiaries on the Status of Refugees and Stateless Persons, U.N. GAOR,
22nd Mtg. at 6, U.N. Doc. A/Conf.2/SR.22 (1951) (speech by Mr. Robinson, Israel)).

31. See, e.g., DEBORAH E. ANKER, LAW OF ASYLUM IN THE UNITED STATES 294
(2012) (“U.S. law on nexus is in a state of flux .. ..”); Michelle Foster, Causation
in Context: Interpreting the Nexus Clause in the Refugee Convention, 23 MICH. J.
INT'L L. 265, 266 (2002) (“[T]here is little consensus as to the appropriate test to
be applied in interpreting [the nexus] aspect of the definition, and that there is
pervasive confusion surrounding causation in the refugee context.”); Carly Marcs,
Spoiling Movi’s River: Towards Recognition of Persecutory Environmental Harm
Within the Meaning of the Refugee Convention, 24 AM. U. INT'L L. REV. 31, 66
(2009) (“The ‘nexus’ requirement is the least understood element of the refugee
definition. International jurisprudence is either silent on the issue or adopts a
particular understanding of the requirement with little explanation.”).

32. INSv. Elias-Zacarias, 502 U.S. 478 (1992).

33. Id. at 479.

34. Id.
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from the government.3® The Supreme Court held that Elias-
Zacarias had not established a cognizable political opinion
under the Act.36 It further held that, for purposes of asylum, it
was the applicant’s political opinion, and not the persecutor’s,
that mattered.3’

With regard to nexus, the Court stated, “Elias-Zacarias
objects that he cannot be expected to provide direct proof of his
persecutors’ motives. We do not require that. But since the
statute makes motive critical, he must provide some evidence
of it, direct or circumstantial.”3® The Court’s decision has
drawn significant criticism from the scholarly community for
placing the focus on the persecutor’s motives, which are often
difficult, if not impossible, for the applicant to prove.3® The
nexus analysis proposed in this Article would shift the focus
from the particular motives of the persecutor to the status of
the applicant.

Courts also have minimal guidance on determining nexus
with respect to cases involving mixed or multiple motives for
the persecution. In such cases, courts generally have required
that the feared persecution be based “at least in part” on a
protected ground.4? In 2005, Congress passed the REAL ID Act,
part of which aimed to clarify the analysis of mixed-motives
claims.#! However, the only portion of the REAL ID Act that

35. Id. at 480.
36. Id. at 483.
37. Id.

38. Id. (emphasis added).

39. See, e.g., Musalo, supra note 8, at 786; Shayna S. Cook, Repairing the
Legacy of INS v. Elias-Zacarias, 23 MICH. J. INT'L L. 223, 228 (2002); see also
James C. Hathaway & Michelle Foster, The Causal Connectwn (“Nexus”) to a
Convention Ground, 15 INT’L J. REFUGEE L. 461, 463 (2003) (stating that courts
that require nexus to be connected to persecutor intent “rarely explain the reason
for adopting such an approach, or even acknowledge that they are choosing one
interpretation from amongst other possibilities”).

40. See, e.g., In re T-M-B-, 21 1. & N. Dec. 775, 777 (B.I.LA. 1997) (“[Aln
applicant for asylum need not show conclusively why persecution occurred in the
past or is likely to occur in the future. However, the applicant must produce
evidence from which it is reasonable to believe that the harm was motivated, at
least in part, by an actual or imputed protected ground.”); Borja v. INS, 175 F.3d
732, 736 (9th Cir. 1999); Sebastian-Sebastian v. INS, 195 F.3d 504, 513 (9th Cir.
1999); Shoafera v. INS, 228 F.3d 1070, 1075 (9th Cir. 2000); Gafoor v. INS, 231
F.3d 645, 652 (9th Cir. 2000); Deloso v. Ashcroft, 393 F.3d 858, 860—61 (9th Cir.
2005); Sanchez Jimenez v. U.S. Atty. Gen., 492 F.3d 1223, 1232-33 (11th Cir.
2007).

41. REAL ID Act of 2005, Pub. L. No. 109-13, 119 Stat. 231 (2005) (codified at
8 U.S.C. § 1158(b)(1)(B)(1) (2012)).
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pertains to nexus is the requirement that a Convention ground
be “at least one central reason” for the persecution.4?
Significantly, the Act does not provide guidance as to what
constitutes a “central” reason, and it does not set forth any
standards or tests for determining causation. Since passage of
the Act, many courts and the Board of Immigration Appeals
(Board) have stated that the REAL ID Act did not “radically
alter” the standard the courts already had been using.43
Implementation of the causation analysis argued for in this
Article would obviate the need for the REAL ID Act’s “one
central reason” clause.

II. CAUSATION IN CONTEXTS: CAUSE FOR CONCERN

The inconsistent application of the nexus rule has led to
the rejection of many gender-based claims or claims based on
other private forms of persecution, largely because courts tend
to view the persecution in these cases as occurring for personal
reasons rather than because of a Convention ground. Using
nine asylum-law contexts as examples of the dysfunction and
confusion that current causation analysis embodies, this Part
sets forth the argument that a new nexus formulation is sorely
needed.

It is important to note that significant attention has been
paid (both by scholars and courts) to the proper formulation of
the Convention ground in many of the contexts described
below;** however, the proper formulation of the Convention

42. Id.; see also H.R. REP. NO. 109-72, at 163 (2005) (Conf. Rep.) (stating that
“under this definition it clearly would not be sufficient if the protected
characteristic was incidental or tangential to the persecutor’s motivation”). This
passage from the Act’s legislative history reveals an emphasis on the motives of
the persecutor.

43. Singh v. Mukasey, 543 F.3d 1, 5 (1st Cir. 2008).

44. See, e.g., Laura S. Adams, Fleeing the Family: A Domestic Violence
Victim’s Particular Social Group, 49 LoYy. L. REV. 287, 298-99 (2003) (arguing
that reorienting the particular social group definition toward the state’s role in
the persecution and defining the ground on which these victims are persecuted to
be their membership in families would bring the refugee claims of domestic
violence victims within the scope of existing refugee law); Valena Elizabeth Beety,
Reframing Asylum Standards for Mutilated Women, 11 J. GENDER RACE & JUST.
239, 262-65 (2008) (arguing that female genital mutilation should be viewed as
social group persecution based on gender and culture); Susan Hazeldean,
Confounding Identities: The Paradox of LGBT Children Under Asylum Law, 45
U.C. DAvVIS L. REV. 373, 442 (2012) (arguing that bisexual or transgender young
people should be able to apply for asylum under a particular social group theory
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ground is only part of the problem. Even when courts have
accepted applicants’ proffered particular social groups#® as
cognizable under the Act, they have denied the same claims
due to lack of nexus. Yet, relatively little scholarly attention
has been paid to the nexus problem. This Part isolates and
examines the courts’ analysis of nexus in nine different
contexts: forced sterilization, female genital mutilation,
domestic violence, trafficking, forced marriage, religion,
homosexuality, gangs, and membership in a family.

A. Forced Sterilization

Forced sterilization was one of the first contexts in which
the Board confronted a nexus problem in asylum case. The
asylum applicant in Matter of Chang testified that he was
forced to flee China because he and his wife had two children
and planned to have more in contravention of the “one-child

involving imputed homosexuality); Matthew J. Lister, Gang-Related Asylum
Claims: An QOverview and Prescription, 38 U. MEM. L. REV. 827, 847 (2008)
(arguing that “ex-gang member’ would seem to be a straightforward social
group”); Martina Pomeroy, Left Out in the Cold: Trafficking Victims, Gender, and
Misinterpretation of the Refugee Convention’s “Nexus” Requirement, 16 MICH. J.
GENDER & L. 453, 466—67 (2010) (assessing the possibility that victims of human
trafficking would be able to assert gender as a particular social group); Kim Thuy
Seelinger, Forced Marriage and Asylum: Perceiving the Invisible Harm, 42
CoLUM. HUM. RTS. L. REV. 55, 96-98 (2011) (arguing that forced marriage is
persecution based on membership in a particular social group). See, e.g., Fatin v.
INS., 12 F.3d 1233, 1241 (3d Cir. 1993) (rejecting a claim based on the social
group of “Iranian women who refuse to conform to the government’s gender-
specific laws and social norms”); In re R-A-, 22 1. & N. Dec. 906, 917 (B.I.A. 2001)
(holding that the applicant was not abused on account of a protected ground;
rather “other factors, ranging from jealousy to growing frustration with his own
life to simple unchecked violence tied to the inherent meanness of his
personality,” were among the reasons her husband abused her).

45. The “particular social group” ground, in particular, has been the subject of
much attention, given the Board’s stringent and ever-increasing requirements for
the ground. In In re Acosta, the Board stated a requirement that the proffered
group share a characteristic that is “immutable,” that is to say the group shares a
fundamental, unchangeable characteristic. 19 I. & N. Dec. 211, 233 (B.I.A. 1985).
More recently, the Board has stated that for purposes of asylum eligibility, the
proffered group must be sufficiently “particular,” that is, the group’s boundaries
must not be too “indeterminate,” “subjective,” “inchoate,” or “variable.” In re A-M-
E-, 24 1. & N. Dec. 69, 76 (B.I.A. 2007). Further, the Board has stated that the
group must meet the “social visibility” test, which requires that society must
consider individuals with the shared characteristic to be a group and that
members of the group must be “recognizable” within society. In re C-A-, 23 I. & N.
Dec. 951, 959 (B.I.A. 2006).
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rule” in place in his province.#6 He claimed that, pursuant to
the policy, government officials would force him to get
sterilized if he were to return to China.4’ He further stated
that his wife was ordered to submit to sterilization but was
able to postpone the operation due to illness.48

After he fled China and arrived in the United States,
Chang applied for asylum, arguing that he had a well-founded
fear of persecution (in the form of forced sterilization) on
account of his membership in a particular social group.4® He
defined the social group as “persons who actually oppose the
government policy of ‘one child per family.”>0

The immigration judge denied Chang’s claim, and Chang
appealed to the Board. The Board, noting that Chang’s appeal
presented a “profound dilemma,”! dismissed the appeal.>?
Without determining whether forced sterilization constitutes
persecution® or whether the particular social group defined by
the applicant constitutes a cognizable particular social group
under the Act, the Board reasoned that forced sterilization does
not occur on account of any of the Convention grounds; rather,
the sterilization policy “is solely tied to controlling
population.”® Accordingly, it concluded that the nexus
requirement had not been met.%® Significantly, although this
case was decided a few years before Elias-Zacarias, the Board
appears to have considered the motivation of the Chinese
government in coming to the conclusion that forced
sterilization did not occur on account of a Convention ground.>6

In apparent discomfort with the outcome of its own

46. See In re Chang, 20 I. & N. Dec. 38, 39-40 (B.I.A. 1989).
47. Seeid. at 39.

48. Seeid.

49. Seeid. at 43.
50. Id.

51. Id. at 44.

52. Seeid. at 48.

53. The Board later acknowledged that forced sterilization constitutes
persecution. See generally In re Y-T-L-, 23 1. & N. Dec. 601, 607 (B.I.A. 2003)
(“Coerced sterilization is better viewed as a permanent and continuing act of
persecution that has deprived a couple of the natural fruits of conjugal life, and
the society and comfort of the child or children that might eventually have been
born to them.”).

54. In re Chang, 20 I. & N. Dec. 38, 44 (B.I.A. 1989).

55. Id. at 47.

56. Id. at 43—-44 (“We do not find that the ‘one couple, one child’ policy of the
Chinese Government is on its face persecutive. China has adopted a policy whose
stated objective is to discourage births”).
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holding, the Board all but asked Congress to provide a
legislative fix to the nexus problem, stating, “Whether these
policies are such that the immigration laws should be amended
to provide temporary or permanent relief from deportation to
all individuals who face the possibility of forced sterilization as
part of a country’s population control program is a matter for
Congress to resolve legislatively.”>’ Congress might have taken
this opportunity to clarify the nexus element generally, but
instead, it chose to address the nexus issue in coercive
population control cases specifically. In 1996, Congress
amended the refugee definition to include the following
language:

[A] person who has been forced to abort a pregnancy or to
undergo involuntary sterilization, or who has been
persecuted for failure or refusal to undergo such a procedure
or for other resistance to a coercive population control
program, shall be deemed to have been persecuted on
account of political opinion, and a person who has a well
founded fear that he or she will be forced to undergo such a
procedure or subject to persecution for such failure, refusal,
or resistance shall be deemed to have a well founded fear of
persecution on account of political opinion.>8

To this day, forced sterilization and forced abortion remain
the only types of claims explicitly mentioned in the refugee
definition. Accordingly, while the nexus problem has been fixed
in those contexts, the problem still exists in many other
contexts, as described In more detail below. A uniform
approach such as the one proposed in this Article would obviate
the need for piecemeal legislative fixes.

B. Female Genital Mutilation

In the context of female genital mutilation, the agency has
found nexus to a Convention ground; however, the Board’s
reasoning is at odds with its other nexus holdings and thus
deserves some attention.

57. Id. at 47.

58. Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(IIRIRA), Pub. L. No. 104-208, tit. VI § 601(a), 110 Stat. 3009, 3009-689 (1996)
(codified at 8 U.S.C. § 1101(a)(42)(B) (2012)).
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In 1996, the Board, for the first time in a precedential
decision, considered the claim of a young woman who feared
that she would be subjected to female genital mutilation if
returned to her home country.®® The applicant, Fauziya
Kasinga, testified that when she was seventeen years old, her
family in Togo had forced her into a polygamous marriage with
a forty-five-year-old man.®0 She further testified that her
family and her new husband planned to force her to undergo
genital mutilation before the marriage was consummated.!
With the help of her sister, she fled Togo before they were able
to carry out their plan.62

The Board cited the applicant’s testimony and
documentary evidence demonstrating that the type of genital
mutilation practiced by Kasinga’s tribe in Togo “is of an
extreme type involving cutting the genitalia with knives,
extensive bleeding, and a 40-day recovery period.”®® The Board
further noted the failure of the Togolese government to protect
women from genital mutilation.64

In an en banc, 12-1 decision, the Board granted Kasinga’s
claim for asylum.%®> It held that female genital mutilation
amounts to persecution and that Kasinga had shown that she
was a member of a particular social group, namely, “young
women of the Tchamba-Kunsuntu Tribe who have not had
[female genital mutilation], as practiced by that tribe, and who
oppose the practice.”® In further holding that genital
mutilation is practiced “on account of’ Kasinga’s particular
social group, the Board reasoned that “there is no legitimate
reason for [female genital mutilation].”’ It agreed with the
parties that “[female genital mutilation] is practiced, at least in
some significant part, to overcome sexual characteristics of
young women of the tribe who have not been, and do not wish
to be, subjected to [genital mutilation].”8

59. See In re Kasinga, 21 I. & N. Dec. 357, 357 (B.I.A. 1996).
60. Seeid. at 358.

61. Seeid.

62. Seeid. at 358-59.
63. Id. at 361.

64. Id. at 362.

65. See id. at 368. The immigration judge had previously denied Kasinga’s
claim for relief and she had appealed to the Board. See id. at 364.

66. Id. at 365. The Board refers to female genital mutilation as “FGM.”

67. Id. at 366.

68. Id. at 367.
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Given that the Board, in its seminal decision on particular
social group, explicitly stated that gender could be the basis of
a cognizable particular social group,® it is curious that the
Board felt the need to define the social group in this case with
such specificity. One possibility is that the Board assumed that
the nexus requirement could be met only if all (or at least most)
of the members of the defined group were targeted for
persecution.’® Accordingly, it could not define the social group
by gender, because not all women in Togo fear genital
mutilation. It therefore limited the social group by age and
tribal affiliation.’!

Moreover, the Board’s reasoning with respect to nexus
seems to be at odds with its nexus reasoning in subsequent
cases, outlined below. In Kasinga, the Board seemed
unconcerned with finding a direct link between the persecutor’s
motives and the Convention ground. Indeed, according to the
attorney who litigated Kasinga’s case, documentary evidence
demonstrated that “[iJt was often midwives or elders who
carried out the [genital mutilation] itself, which they believed
was a positive act for the young woman and larger
community,”’? and the government’s reply brief stated that the
elders or midwives “did not have an intent to punish for a
Convention reason; to the contrary, ‘presumably most of ...
[them] believe that they are simply performing an important
cultural rite that bonds the individual to society.”’3 Perhaps

69. See In re Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 1985) (stating that a
cognizable particular social group is made up of “persons all of whom share a
common, immutable characteristic. The shared characteristic might be an innate
one such as sex, color, or kinship ties, or in some circumstances it might be a
shared past experience such as former military leadership or land ownership.”),
modified on other grounds, In re Mogharrabi, 19 I. & N. Dec. 439 (B.I.A. 1987).

70. STEPHEN H. LEGOMSKY & CRISTINA M. RODRIGUEZ, IMMIGRATION AND
REFUGEE LAW AND POLICY 986 (5th ed. 2009).

71. Indeed, in its haste to narrow the particular social group, it may have
unnecessarily narrowed it in another respect. As noted by one Board member in
her concurrence, “it is surplusage to define the social group in this case by
including as an element the applicant’s opposition to the practice of female genital
mutilation.” In re Kasinga, 21 1. & N. Dec. at 376 (Rosenberg, concurring). Girls in
Kasinga’s tribe were subjected to genital mutilation whether or not they opposed
it, so it makes little sense to say that she would be forced to undergo genital
mutilation “on account of” her opposition to it. Opposition to the practice is, of
course, relevant; however, a woman’s opposition to genital mutilation more
properly goes to whether or not the conduct sinks to the level of persecution in her
case than to nexus.

72. Musalo, supra note 8, at 799.

73. Id. at 800 (quoting Gov't’s Brief in Response to Applicant’s Appeal from
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because neither party appeared to mount a nexus challenge in
the case,’ the Board’s explicit discussion of nexus is relatively
minimal. Nevertheless, the Board’s decision as a whole came
close to saying that the intent of the individual persecutor is
not determinative’® as long as the practice of female genital
mutilation is conducted generally for reasons related to a
Convention ground. Yet, in the cases set forth below, and in
line with Elias-Zacarias, the Board focuses on the intent of the
actual persecutors in determining whether the nexus clause
has been met.

Equally interesting is the Board’s pronouncement that
since there is no “legitimate” reason for genital mutilation, it
follows that the mutilation occurs on account of a Convention
ground despite the existence of other, non-Convention related
reasons for the mutilation.”® In many of the contexts outlined
below, including domestic violence, trafficking, and forced
marriage, courts have found no nexus to a Convention ground
because other, typically personal, reasons exist for the
treatment.’’ Yet it cannot be said that there are “legitimate”

Decision of Immigration Judge at 16, In re Kasinga, 21 I. & N. Dec. 357 (B.L.A.
1996) (No. A73-476-695), available at http://www.justice.gov/eoir/efoia/
kasinga3.pdf).

74. See In re Kasinga, 21 1. & N. Dec. at 367 (citation omitted) (stating that
the government attorney agreed that genital mutilation “should be regarded as
meeting the asylum standard even if done with ‘subjectively benign intent™).

75. See id. at 365 (citations omitted) (stating that “many of our past cases
involved actors who had a subjective intent to punish their victims. However, this
subjective ‘punitive’ or ‘malignant’ intent is not required for harm to constitute
persecution”).

76. Id. at 366 (citations omitted) (recognizing female genital mutilation “has
been used to control woman’s sexuality,” and is “a form of ‘sexual oppression’ that
is ‘based on the manipulation of women’s sexuality in order to assure male
dominance and exploitation™).

77. See, e.g., Gao v. Gonzales, 440 F.3d 62, 65 (2d Cir. 2006) (“[T]he
[immigration judge (IJ)] found that Gao’s predicament did not arise from a
protected ground such as membership in a particular social group, but was simply
‘a dispute between two families.”), vacated sub nom; Keisler v. Hong Yin Gao, 552
U.S. 801 (2007); Burbiene v. Holder, 568 F.3d 251, 254 (1st Cir. 2009) (“The BIA
endorsed the IJ’s finding that [the applicants] feared criminal, not governmental,
activity.”); In re A-T-, 24 1. & N. Dec. 296, 302 (B.I.A. 2007) (denying relief based
on a forced marriage claim and reasoning that “respondent has expressed only a
generalized fear of disobeying her authoritarian father” for refusing to consent to
a marriage with her first cousin); In re R-A-, 22 1. & N. Dec. 906, 926 (B.I.A. 2001)
(holding that the applicant was not abused on account of a protected ground,
rather “[o]ther factors, ranging from jealousy to growing frustration with his own
life to simple unchecked violence tied to the inherent meanness of his
personality,” were among the reasons her husband abused her).
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reasons for domestic violence, trafficking, or forced marriage.
The legitimacy test used by the Board in Kasinga thus seems
outside the bounds of the nexus analysis employed by the
Board and other courts in subsequent cases.

C. Domestic Violence

Arguably the most controversial decision in the area of
asylum law has arisen in the context of claims based on
domestic violence. While significant attention has been paid to
the particular social group and political opinion dimensions of
domestic violence claims,’8 the Board’s conclusions regarding
nexus have been largely ignored. Yet, as shown in this Part,
they are equally important.

Perhaps indicative of the controversial and unresolved
nature of domestic violence claims, the Board’s seminal
decision on these claims, Matter of R-A-, has a dizzying
procedural history spanning nearly fifteen years.’® The result
is that the question of whether women fleeing domestic
violence can qualify for asylum protection in the United States
has yet to be definitively answered. In brief, Rody Alvarado fled
Guatemala in May 1995 and applied for asylum in the United
States.80 In September 1996, an immigration judge granted her
asylum.8! The government appealed, and in June 1999, the
Board, iIn an en banc, 10-5 decision, overturned the

78. See, e.g., Adams, supra note 44, at 299; Anker et al., supra note 8, at 741—
43 (arguing that victims of domestic violence should be able to establish an
asylum claim based on particular social group or political opinion); Blaine Bookey,
Domestic Violence as a Basis for Asylum: An Analysis of 206 Case Outcomes in the
United States from 1994 to 2012, 24 HASTINGS WOMEN’S L.J. 107, 148 (2013)
(advocating that “[t]he United States should adjudicate domestic violence asylum
cases consistent with international norms, guidance from the United Nations
Human Commissioner for Refugees, and a growing body of jurisprudence in
United States Federal Courts of Appeals that readily recognize gender-defined
social groups, and clearly establish that persecution by intimate partners is a
basis for asylum”); Marisa Silenzi Cianciarulo & Claudia David, Pulling the
Trigger: Separation Violence as a Basis for Refugee Protection for Battered Women,
59 AM. U. L. REV. 337, 383 (2010) (arguing that the particular social group of
“women who have fled severely abusive relationships” should be recognized for
asylum eligibility).

79. See Documents and Information on Rody Alvarado’s Claim for Asylum in
the U.S., Current Update, CTR. FOR GEND. & REFUGEE STUDIES, http://
cgrs.uchastings.edu/campaigns/alvarado.php (last visited July 4, 2013) (providing
an outline of the Alvarado case).

80. See In re R-A-, 22 1. & N. Dec. 906, 909 (B.I.A. 2001).

81. Seeid. at 906.
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immigration judge’s decision.82 Responding to widespread
criticism of the decision, including by members of Congress, in
January 2001, then-Attorney General Janet Reno vacated the
decision and remanded it back to the Board. She instructed the
Board to hold the decision pending the issuance of proposed
regulations on the definitions of “nexus,” “persecution,” and
“particular social group” and to reissue the decision once the
regulations were implemented.83 The regulations have yet to be
issued.8* In 2003, then-Attorney General John Ashcroft
certified the case to himself and requested that the DHS and
Alvarado’s attorneys brief the case.85 In its brief, DHS conceded
that Alvarado was eligible for asylum.8¢ Eighteen United
States Senators, as well as domestic violence and immigrant
rights advocates, also supported a grant of asylum.8” In 2005,
in lieu of rendering a decision on the case, even though the
DHS had agreed to a grant of asylum, Ashcroft remanded the
case to the Board and reinstructed the Board to issue a decision
once the proposed regulations were published.88 In 2008, then-
Attorney General Michael B. Mukasey certified the case to
himself and remanded the case to the Board, removing the
condition that the proposed regulations become final before the
Board could decide the case.89 In December 2008, the Board

82. Seeid.

83. See Bookey, supra note 78, at 114. Pursuant to 8 C.F.R. § 1003.1(h)(1)(i)
(2012), the Attorney General has the authority to certify cases to herself for
decision.

84. See id.; see also Asylum and Withholding Definitions, 65 Fed. Reg. 76,588
(Dec. 7, 2000) (to be codified as 8 C.F.R. pt. 208).

85. InreR-A-, 241. & N. Dec. 629, 630 n.1 (B.I.A. 2008).

86. Alvarado-Pena, 22 1. & N. Dec 906, No. A73-753-922, (Dep’t of Homeland
Sec.’s Position on Respondent’s Eligibility for Relief), available at http://cgrs.
uchastings.edu/documents/legal/dhs_brief_ra.pdf.

87. Letter from U.S. Senators to Att’'y Gen. Ashcroft (June 16, 2004),
available at http://cgrs.uchastings.edu/documents/advocacy/senate_6-04.pdf
(supporting Rody Alvarado). See generally Documents and Information on Rody
Alvarado’s Claim for Asylum in the U.S., Current Update, CTR. FOR GENDER &
REFUGEE STUDIES, http://cgrs.uchastings.edu/campaigns/alvarado.php (last
visited July 4, 2013) (providing links to the letters sent in support of Alvarado’s
case).

88. Att’y Gen. Ashcroft’s Remand to B.ILA. (Jan. 19, 2005), available at
http://cgrs.uchastings.edu/documents/legal/ag_ra_order_1-05.pdf.

89. See Attorney General Lifts Stay, Remands Matter of R-A-, 85 Interpreter
Releases 2621 (Oct. 6, 2008); CTR. FOR GENDER & REFUGEE STUDIES, Documents
and Information on Rody Alvarado’s Claim for Asylum in the U.S.: Current
Update, http://cgrs.uchastings.edu/campaigns/alvarado.php (last visited dJul. 4,
2013).
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granted a jointly-filed motion to remand the case to the
immigration court.?0 At the immigration court level, the
government agreed to a grant of asylum.% So, on December 10,
2009, the immigration judge granted Alvarado asylum.%? The
summary and non-precedential decision stated, almost in full,
“Inasmuch as there is no binding authority on the legal issues
raised in this case, I conclude that I can conscientiously accept
what 1s essentially the agreement of the parties [to grant
asylum].”93

Despite the eventual grant of asylum to Alvarado in a
summary decision, there is still no precedential decision on
point, and the asylum cases of other domestic violence victims
remain in abeyance pending further guidance.% Accordingly,
although the Board’s 1999 decision has been vacated, it
remains the most comprehensive source of insight into the
Board’s reasoning with respect to asylum claims based on
domestic violence and thus merits some attention.?® The facts
and reasoning recounted below come from that decision.

Alvarado fled to the United States from Guatemala to seek
protection from the severe abuse she suffered at the hands of
her husband over the course of several years.% Among other
things, Alvarado’s husband dislocated her jaw bone; kicked her
violently in her spine when she was four months pregnant;
raped her daily; beat her before and during the rapes; passed
on to her a sexually transmitted disease; kicked her in her
genitalia, causing her to bleed for many days; forcibly
sodomized her; struck her in the back of her head, causing her
to lose consciousness; whipped her with an electrical cord;
threatened her with a machete; pistol-whipped her; and broke
windows and mirrors with her head.%” As he was abusing her,
he often made comments such as: “You're my woman, you do

90. Id.

91. Natalie Rodriguez, Give Us Your Weary But Not Your Battered: The
Department of Homeland Security, Politics and Asylum for Victims of Domestic
Violence, 18 SW. J. INT’L L. 317, 333 (2011).

92. See CTR. FOR GENDER & REFUGEE STUDIES, supra note 89.

93. Id.

94. See Bookey, supra note 78, at 146 (stating that there are “several domestic
violence asylum cases that, as of the date of writing, have been fully briefed and
are pending before the Board awaiting decision”).

95. See Alvarado-Pena, supra note 86.

96. See id. at 908-10.

97. See id. at 908-09.
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what I say,” and “I can do it if I want t0.”98 When Alvarado
attempted suicide, he told her, “If you want to die, go ahead.
But from here, you are not going to leave.”®® Alvarado testified
that she believed her husband would abuse any woman who
was his wife and that he saw her “as something that belonged
to him and he could do anything he wanted” with her.100 She
said he told her that, because he was a former military official,
the police in Guatemala would not help her.101

Alvarado applied for asylum, arguing that she had been
persecuted and feared persecution on account of a political
opinion that her husband necessarily imputed to her, namely
that “women should not be controlled and dominated by
men,”1%2 and on account of her membership in a particular
social group, namely “Guatemalan women who have been
involved intimately with Guatemalan male companions, who
believe that women are to live under male domination.”103

Though the Board found her husband’s conduct
“deplorable,”194 it denied Alvarado’s claim in its 1999 decision,
reasoning with respect to the political opinion claim that she
had not shown a nexus between the abuse and the imputed
political opinion.105 It stated,

Even accepting the premise that [her husband] might have
believed that [Alvarado] disagreed with his views of women,
it does not necessarily follow that he harmed [her] because
of those beliefs, rather than because of his own personal or
psychological makeup coupled with his troubled perception
of her actions at times.106

The Board acknowledged that the abuse inflicted by Alvarado’s
husband “may well reflect his own view of women”; however,
that did not necessarily mean that “he had any understanding
of [Alvarado’s] perspective or that he even cared what [her]

98. Seeid.

99. Seeid. at 909.
100. Id.
101. Id.

102. Id. at 916.
103. Id. at 917.
104. Id. at 910.
105. Seeid. at 917.
106. Id. at 916.
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perspective may have been.”107 It further reasoned that the fact
that Alvarado’s husband had not targeted other women in
Guatemala who disagree with his views on male domination
was evidence that his actions were not taken “on account of”
any imputed political opinion.108

With respect to the particular social group claim, the
Board first determined that the proffered social group was not
a cognizable social group for purposes of asylum law.109 It
reasoned that the social group seemed to have been defined
solely for purposes of the asylum case.ll0 The Board further
held that, even assuming Alvarado had shown she was a
member of a cognizable social group, she had failed to show
that the abuse occurred on account of her membership in that
group.ll Citing the Supreme Court’s decision in Elias-
Zacarias, the Board stated that it understood “the ‘on account
of test to direct an inquiry into the motives of the entity
actually inflicting the harm.”112 The Board then concluded that
Alvarado had failed to show that her husband was motivated to
abuse her based on her political opinion or social group:

In the case now before us, it simply has not been shown that
political opinion or social group membership can reasonably
be understood as the motivation behind the spouse abuse.
Other factors, ranging from jealousy to growing frustration
with his own life to simple unchecked violence tied to the
inherent meanness of his personality, are among the
explanations or motivations that may reasonably be
inferred on this record for the actions of the respondent’s
husband. For example, when the respondent resisted her
husband’s demands for sexual relations, he would accuse
her of seeing other men. Notably, he did not accuse her of
harboring opinions hostile to his own or of being part of an

107. Id. at 915.

108. See id. at 917 (stating that “there has been no showing that the
respondent’s husband targeted any other women in Guatemala, even though we
may reasonably presume that they, too, did not all share his view of male
domination”).

109. Seeid. at 917-18.

110. Id. at 918.

111. Id. at 926.

112. Id. at 923.
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abhorrent group.113

The Board also held that it was clear that Alvarado’s
husband was not targeting her “on account of” her membership
in the proffered social group because he had not targeted other
women in the same social group.l4 It concluded that he
targeted her “because she was his wife, not because she was a
member of some broader collection of women, however defined,
whom he believed warranted the infliction of harm.”115
Significantly, in contrast to its prior decision in the Kasinga
case (but without reference to the Kasinga decision), the Board
explicitly stated that the lack of legitimate motives for domestic
violence was an insufficient basis from which to infer that the
abuse occurred on account of a Convention ground.116 As it did
in the forced sterilization context in Chang, the Board ended its
decision by noting that, if it so desired, Congress could amend
the asylum laws to explicitly cover claims such as
Alvarado’s.117

Five members of the Board dissented, reasoning, inter alia,
that the majority had erred in failing to consider the broader
context in which the abuse occurs.118 Specifically, the Board
had failed to recognize the proper relationship between the
failure of the state to adequately protect women from domestic
violence (or to punish perpetrators of domestic violence) and
the abuser’s motivations.119 The dissent argued:

[TThe level of impunity with which a persecutor acts is
relevant to an “on account of’ determination. Like the
persecutor who targets the Jewish shopkeeper because he

113. Id. at 926.

114. See id. at 921 (stating that the immigration judge’s nexus finding was too
broad because Alvarado’s husband “did not target all (or indeed any other)
Guatemalan women intimate with abusive Guatemalan men”).

115. Id.

116. See id. at 927 (“[W]e find the lack of legitimate motives, an unconscionable
level of harm, the escalation of the harm over time, and even the very
incomprehensibleness of the abuse to be an inadequate basis from which to infer a
statutorily qualifying motive.”).

117. Id. at 928 (“The issue of whether our asylum laws (or some other
legislative provision) should be amended to include additional protection for
abused women, such as this respondent, is a matter to be addressed by
Congress.”).

118. InreR-A-, 22 1. & N. Dec. 906, 929 (B.I.A. 1999).

119. See id. at 937-39.
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knows he can act with impunity owing to his victim’s
religion, the respondent’s husband knows he can commit his
atrocities with impunity because of the respondent’s gender
and their relationship. . . . [H]e knew that, as a woman
subject to his subordination, the respondent would receive
no protection from the authorities if she resisted his abuse
and persecution.120

Relying on the Kasinga decision, the dissent further
argued that, just as genital mutilation is performed as a means
of controlling women’s sexuality, domestic violence is “a form of
violence rooted in the economic, social, and cultural
subordination of women.”!?! Indeed, the dissent reasoned that
it was clear that Alvarado’s husband was motivated “to
dominate and subdue her, precisely because of her gender, as
he inflicted his harm directly on her vagina, sought to abort her
pregnancy, and raped her.”122

In the immediate aftermath of its 1999 decision in Matter
of R-A-, the Board decided other cases based on the same
reasoning.123 In one case, the Board affirmed an immigration
judge’s holding that a victim of severe domestic violence had
not been persecuted on account of any protected ground, but
merely because the abuser was a “despicable person.”24 Yet,
the agency and courts routinely have granted asylum to
political dissidents fleeing dictatorial regimes, without any
regard to whether the dictator was seeking power and control
or whether he was a “despicable person.”125

As these decisions make clear, even if an applicant seeking
asylum based on domestic violence were able to proffer a
cognizable social group, the nexus requirement as it is

120. Id. at 939.

121. Id.

122. Id. at 938.

123. See Musalo & Knight, supra note 10, at 1535—-36.

124. Id. (citing Matter of D-K- (I.J., Elizabeth, N.J. Dec. 8, 1998) (page number
not available)).

125. See, e.g., Gui v. INS, 280 F.3d 1217, 1228-30 (9th Cir. 2002) (finding that
the applicant was eligible for asylum based on his political dissidence and being
targeted by the government for his political beliefs). Indeed, many cases involving
political dissidents escaping dictatorial regimes likely do not end up in the Courts
of Appeals or even at the Board, because they are granted in the first instance.
Karijomenggolo v. Gonzales, 173 F. App’x 34, 36-37 (2d Cir. 2006) (holding that
the applicant was persecuted on account of an imputed political opinion by a
former military dictator who had close ties to the military).
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currently analyzed would still serve as a substantial, if not
insurmountable, hurdle to obtaining relief.

D. Trafficking

According to the United Nations High Commissioner for
Refugees, human trafficking includes forced labor, slavery, or
practices similar to slavery.l26 The United States government
similarly recognizes that human trafficking is a “tragically
widespread form of modern-day slavery.”l?’7 Sex trafficking
“primarily affects women and children who are forced into
prostitution and other forms of sexual exploitation.”?8 For
many victims of trafficking or individuals who fear trafficking,
asylum may provide the best (or only) source of protection.129

However, the nexus requirement has proven to be a barrier
for individuals seeking protection from trafficking.130 In many
cases, courts have held that the nexus requirement has not
been met, because the reasons for the trafficking were either
personal or economic in nature. For example, in one case, a
fifteen-year-old Albanian girl was approached by a local
trafficker, who asked her if she would marry him.131 When she

126. U.N. High Comm’r for Refugees, Guidelines on International Protection
No. 7: The Application of Article 1A(2) of the 1951 Convention and/or 1967
Protocol Relating to the Status of Refugees to Victims of Trafficking and Persons
At Risk of Being Trafficked § 3, HCR/GIP/06/07 (Apr. 7, 2006), available at
http://www.unhcr.org/refworld/docid/443679fa4.html.

127. U.S. DEP'T OF JUSTICE ARCHIVE, HUMAN TRAFFICKING, available at
http://www justice.gov/archive/olp/human_trafficking.htm (last visited Mar. 5,
2013).

128. U.N. High Comm’r for Refugees, supra note 126, 9 3.

129. See Martina Pomeroy, Left Out in the Cold: Trafficking Victims, Gender,
and Misinterpretation of the Refugee Convention’s “Nexus” Requirement, 16 MICH.
J. GENDER & L. 453, 462—63 (2010). It is important to note that the T visa, a form
of relief granted to victims of trafficking, does not offer protection in all cases. The
T visa requires a showing that the applicant is or was a victim of “severe human
trafficking” and is present in the United States because of the trafficking. 8 U.S.C.
§ 1101(a)(15)(T), added by § 107(e), Division A (Trafficking Victims Protection Act
of 2000), of the Victims of Trafficking and Violence Protection Act of 2000 (TVPA
2000), Pub. L. No. 106-386, 114 Stat. 1464 (Oct. 28, 2000). Accordingly, an
individual who fled her home country due to a fear that she would be trafficked if
she stayed, but who was never actually trafficked, would not be eligible for a T
visa.

130. See id. at 476-77; see also Steven Knight, Asylum from Trafficking: A
Failure of Protection, 07 IMMIGR. BRIEFINGS 1 (July 2007).

131. In re Anon., A# redacted (New York, N.Y., Immigration Ct., Feb. 4, 2004),
at 19-20 (CGRS Case #1034).



GUPTA_FINAL_1-6-2014 2/20/2014 12:56 PM

404 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 85

refused, he kidnapped, beat, and raped her.132 While he held
her in captivity, she overheard him making plans to traffic
her.133 She escaped and sought asylum in the United States;134
however, the immigration judge and Board determined, among
other things, that she had not shown the required nexus to a
protected ground.!3® The immigration judge referred to her
trafficker as a “spurned suitor” and stated that his reasons for
wanting to traffic her were “personal.”l36 In other cases,
immigration judges and the Board have denied asylum,
reasoning that the traffickers were motivated by criminal or
economic enrichment rather than a convention ground.137

It is well-documented that the majority of victims of
trafficking are female, and a large percentage are also
minors.138 By focusing on the traffickers’ personal motivations
instead of the status of the victims, these decisions ignore the
gender and age dimensions of human trafficking.

132. Seeid.
133. Seeid.
134. See id.
135. Seeid.
136. See id.

137. See, e.g., Burbiene v. Holder, 568 F.3d 251, 254 (1st Cir. 2009) (affirming
the agency’s denial of an asylum claim based on fear of trafficking because
trafficking is a “criminal, not governmental, activity”); In re P-H-, A# redacted
(Houston, Tex., Immigration Ct., Mar. 4, 2004) at 2 (CGRS Case #3695) (denying
applicant’s asylum claim based on fear of trafficking on nexus grounds because
her fear was based on “the outstanding debt she continues to have stemming from
the illegal smuggling into United States, and as a result of international criminal
conduct”).

138. See, e.g., Trafficking Victims Protection Act of 2000, 22 U.S.C. § 7101(b)(4)
(“Traffickers primarily target women and girls, who are disproportionately
affected by poverty, the lack of access to education, chronic unemployment,
discrimination, and the lack of economic opportunities in countries of origin.
Traffickers lure women and girls into their networks through false promises of
decent working conditions at relatively good pay as nannies, maids, dancers,
factory workers, restaurant workers, sales clerks, or models. Traffickers also buy
children from poor families and sell them into prostitution or into various types of
forced or bonded labor.”); U.N. Office on Drugs and Crimes, Who Are The Victims
And Culprits Of Human Trafficking?, available at http://www.unodc.org/
unodc/en/human-trafficking/faqs.html#Who_are_the_victims_and_culprits_of_
human_trafficking (stating that “a disproportionate number of women are
involved in human trafficking both as victims and as culprits”) (last visited Dec. 8,
2013); Eileen Overbaugh, Human Trafficking: The Need for Federal Prosecution of
Accused Traffickers, 39SETON HALL L. REV. 635, 638 (2009) (“Approximately
800,000 people are trafficked across national borders each year; the majority of
these victims are female and approximately half are minors.”).
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E. Forced Marriage

Concerns about the application of the nexus test in the
trafficking context apply with equal force in the context of
asylum claims based on forced marriage.

In Gao v. Gonzales, the Second Circuit Court of Appeals
considered the case of a young woman seeking asylum in the
United States to escape a forced marriage in China, her home
country.13® When Gao was nineteen years old, her parents sold
her to a man named Chen Zhi, promising him that she would
marry him when she turned twenty-one.l40 After Zhi became
abusive, Gao decided she did not want to marry him.141 Zhi told
Gao that if she did not marry him, his uncle, a powerful
government official, would arrest her.142 Gao tried to move to
another part of China, but Zhi found her.143 He also harassed
and threatened her family.144 Gao fled to the United States,
and Zhi continued to harass her family.14> She applied for
asylum in the United States.146

The immigration judge and Board held that Gao had not
shown that she was targeted on account of one of the
Convention grounds.l4’ Instead, the agency determined that
the persecution occurred on account of “a dispute between two
families,” reasoning that Gao’s parents had violated the oral
marriage contract, “and that is what caused the anger by the
boyfriend in this situation . .. .”148

On appeal, the government conceded, and the Second
Circuit Court of Appeals held, that forced marriage rises to the
level of persecution.!49 The court further held that Gao had
shown that she was a member of a particular social group,
namely, “women who have been sold into marriage (whether or
not that marriage has yet taken place) and who live in a part of
China where forced marriages are considered valid and

139. Gao v. Gonzalez, 440 F.3d 62, 64 (2d Cir. 2006).

140. Id.
141. Seeid.
142. Id.
143. See id.
144. See id.

145. Id. at 64-65.
146. See id. at 65.
147. See id.

148. Id. at 70.
149. Id. at 66.
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enforceable.”150 Finally, the court held that the evidence
demonstrated that Gao “might well be persecuted in China—in
the form of lifelong, involuntary marriage—‘on account of’ her
membership in this group.”!®! The court granted the petition
for review.152

In 2007, however, the Supreme Court vacated the Second
Circuit decision, and the case was remanded to the Board to
decide, in the first instance, whether the social group
articulated by the Court was a cognizable one and, if so,
whether Gao was perse