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In its decision in Hazelwood School District v. Kuhlmeier,
the Supreme Court determined that in the public school con-
text, government restriction on speech must be related to "le-
gitimate pedagogical concerns." However, the question re-
mains open whether that standard requires such restrictions
to be viewpoint neutral; the circuit courts are split on this
question. This Comment explores the issue in the context of
the public school textbook selection process, concluding that
the process should be viewpoint neutral. As an initial mat-
ter, it argues that the selection of textbooks for use in the
public schools should be analyzed under the public forum
doctrine of Hazelwood. It then analyzes conflicting circuit
court opinions, concluding that Hazelwood requires view-
point neutrality when the government restricts speech in
public schools.

"No matter how well-intentioned the stated objective, once
schools get in the business of actively promoting one politi-
cal or religious viewpoint over another, there is no end to
the mischief that can be done in the name of good inten-
tions."

INTRODUCTION

Controversy about what should be taught to students in
public schools is nothing new. Parents and the public have
long argued that certain content should be excluded from the
curriculum; sex education and evolution are two perennially
contentious examples. A problem arises, however, when school
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1. Hansen v. Ann Arbor Pub. Sch., 293 F. Supp. 2d 780, 803 (E.D. Mich.
2003).
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officials make curricular decisions based not on whether the
content is appropriate given the age and maturity of the stu-
dents and the learning goals of the subject area, but rather on
the viewpoints expressed therein. Such restrictions implicate
the First Amendment.

This Comment examines whether school officials may dis-
criminate among textbooks based on the viewpoints expressed
in the text. For example, when choosing a textbook for a biol-
ogy class, may a school reject a book based on its viewpoint on
evolution or Intelligent Design? May a school reject an envi-
ronmental science textbook because its viewpoint is unfavor-
able to the oil and gas industry?2 May a school reject a history
text based on its viewpoint on the Clinton presidency 3 or the
war in Iraq?

Part I presents an overview of the textbook selection proc-
ess in American public schools. A very small number of states
dominate the textbook market, and the decisions these states
make with regard to textbook selection determine the types of
books that are available in all fifty states. This section high-
lights the importance of requiring officials to use viewpoint
neutral criteria in making textbook selections. Part II ad-
dresses the preliminary issue of whether the textbook selection
process is the government's own speech, or if through this proc-
ess, the government opens a forum for the speech of others,
namely, textbook authors. This section includes an overview of
the government speech and public forum doctrines, including
an analysis of their origins, examples of the application of each
doctrine, and an explanation of how the doctrines have been
applied in the public education setting. Part III sets forth the
argument that textbook Selection is not pure government
speech, but merely speech bearing the imprimatur of govern-
ment; thus, public forum analysis applies. In particular, text-
book selection is an example of a nonpublic forum in the public
school setting, and it is therefore controlled by the analysis out-
lined in Hazelwood School District v. Kuhlmeier.4 Part IV ad-
dresses the issue of whether the "legitimate pedagogical con-

2. See Chiras v. Miller, No. 3:03-CV-2651-M, 2004 WL 1660388 (N.D. Tex.
July 23, 2004), aff'd, 432 F.3d 606 (5th Cir. 2005).

3. In History Lesson, Less Can Be More, WASH. POST, Jan. 4, 2006, at A15
(noting the difficulty of portraying the Clinton impeachment scandal in high
school history textbooks).

4. 484 U.S. 260 (1988).
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cerns" standard in Hazelwood allows viewpoint discrimination.
It argues that viewpoint discrimination is not permitted, and
that textbook selection decisions must be made on a viewpoint
neutral basis.

I. THE TEXTBOOK SELECTION PROCESS: LOCAL DECISIONS
WITH NATIONAL IMPLICATIONS

Because of the nature of the textbook selection process, the
choices of a few school officials affect the curricula of schools
across the nation. Requiring viewpoint neutrality in the selec-
tion of textbooks is thus vital to protecting the process from the
tyranny of a handful of officials. "[T]extbooks prepared for the
schools are not sold in an open competitive marketplace," as
are general books, or even college textbooks. 5 Given the nature
of the process, a small number of states exercise great influence
over the types of textbooks that are published.6 Thus, when
one of these states rejects a book based on its viewpoint, it has
the effect of making that viewpoint unavailable in textbooks in
any of the remaining states.

A. An Overview of the Process

Nearly two dozen states concentrated in the south and
west, so-called "state-adoption states," make textbook approval
decisions at the state level. 7 Texas and California are chief
among them.8 In these states, a state board or department of

5. DIANE RAVITCH, THE LANGUAGE POLICE 97 (2003).
6. Id.
7. Twenty-one states use some type of state selection system, which may in-

clude state selection of books for districts, state recommendations to districts, or
some combination. The state-adoption states are Alabama, Arkansas, California,
Florida, Georgia, Idaho, Indiana, Kentucky, Louisiana, Mississippi, Nevada, New
Mexico, North Carolina, Oklahoma, Oregon, South Carolina, Tennessee, Texas,
Utah, Virginia, and West Virginia. THOMAS B. FORDHAM INST., THE MAD, MAD
WORLD OF TEXTBOOK ADOPTION 3 (2006), http://www.edexcellence.net/docMad%
20WorldTest2.pdf.

8. RAVITCH, supra note 5, at 98. California alone accounts for eleven percent
of all textbook sales in the nation. Id. See CAL. CONST. art. IX, § 7.5 (requiring
the state to adopt textbooks for grades 1-8 to be furnished to schools without
cost); CAL. EDUC. CODE § 60,200 (West 2003 & Supp. 2007) (establishing state
adoption of "basic instructional materials" for kindergarten and grades 1-8 in
specified areas of the curriculum); TEX. EDUC. CODE. ANN. § 31.022 (Vernon 2006)
(establishing state review and adoption of textbooks for all elementary and secon-
dary grade levels, in all subjects in the required curriculum).
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education typically evaluates textbooks that are submitted for
adoption. The boards offer an opportunity for public comment
and hearings on the texts. If the board approves, or adopts a
book, local school districts may purchase it using state funds.
If a book is not approved, the state may only pay for a portion
of the cost, or none at all. Thus, the additional cost must be
paid out of local, rather than state, funds. This makes the book
extremely unlikely to be purchased by any school in the state.9

In the remaining state3, textbook decisions are made at the
local level. For example, in Colorado, the state constitution
provides that "[n]either the general assembly nor the state
board of education shall have the power to prescribe textbooks
to be used in the public schools."' 10 Likewise, a New York state
statute grants the local boards of education the power to select
textbooks. 11

States that adopt texts at the state level enjoy a large
amount of clout in the textbook publishing industry. In a local-
adoption state, a textbook publisher must sell its product to
many individual school districts. However, if a textbook pub-
lisher can get a book adopted in a state that uses a statewide
adoption process, it can be purchased by hundreds of school
districts within the state. If a text is not adopted, for example,
in California, this is a huge setback to a textbook publisher. In
fact, "[a] rejection in the big states may be the death knell not
only for a series but for the publisher as well, unless it happens
to be a deep-pockets corporation."1 2 Thus, textbook publishers
pander to the desires of Texas and California, the largest states
that use a statewide adoption process, when developing their
textbooks.

The result of this process is a politically-driven system in
which textbook publishers self-censor their materials in order
to win the approval of the big states. Adoption in Texas or
California requires catering to the political pressures placed on
state boards of education-pressures that come from both the

9. Some states do have a waiver process, but allow such waivers only for
compelling reasons. See infra note 25 for information on the waiver process in
Texas.

10. COLO. CONST. art. IX, § 16.
11. N.Y. EDUC. LAw § 701 (McKinney 2003 & Supp. 2007).
12. RAVITCH, supra note 5, at 104. Texas, California, and Florida alone ac-

count for as much as one third of the $4.3 billion K-12 textbook market. THE
MAD, MAD WORLD OF TEXTBOOK SELECTION, supra note 7, at 19.
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right and the left. Texas has a reputation as "the state where
publishers got ambushed by right-wing conservatives," while in
California, "publishers must jump the hurdles of very prescrip-
tive social content guidelines."'13 To keep California happy, a
history or literature text must be sufficiently multicultural; to
placate Texas, texts must not include stories that "encouragef
permissive child rearing" or portray "bad behavior [that goes]
unpunished."14

Despite the care publishers take, states often require
changes before they will adopt a text. These changes may be to
correct factual errors, or they may be to address perceived bias,
to excise objectionable content, or to add a multicultural per-
spective. 15 Examples of the required changes can be almost
humorous: the state of California instructed one publisher to
remove an illustration depicting children around a cake at a
birthday party because "illustrations of food are supposed to
emphasize those that are low in fat, salt, and sugar, and high
in fiber." 16 This process ensures that even after the publisher
self-censors to keep the states happy, the more influential
states have an additional opportunity to dictate the content of
the books.

Finally, if the state board is dissatisfied with the text even
after changes are made, it may still decide to reject the book al-
together. As discussed above, Texas or California's failure to
adopt may be the death knell to a particular book-it will ei-
ther not be published at all, or will likely suffer from very low
sales. Further, it is likely that a publisher whose text is not
adopted will take care that it does not happen again when the
next purchasing cycle rolls around. Thus, discrimination
among textbooks by states like Texas and California based on
the viewpoints expressed in those texts has the practical effect
of silencing that author's viewpoint from being heard in any
state or school across the nation.

13. RAVITCH, supra note 5, at 98.
14. Id. at 105.
15. Id. at 109.
16. Id.
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B. An Example: Chiras v. Miller

Chiras v. Miller involved a text written by Daniel Chiras:
the sixth edition of Environmental Science: Creating a Sustain-
able Future.17 The case originated when the Texas State Board
of Education ("SBOE") rejected this textbook for use in high
school environmental science classes. 18 The SBOE is an elected
body of fifteen members, and one of its duties is to "adopt and
purchase or license textbooks." 19 The SBOE can vote to adopt a
text, or reject it for one of four reasons: (1) failure to address
the required knowledge and skills; (2) failure to comply with
manufacturing standards; (3) failure to correct factual errors;
or (4) "content that clearly conflicts with the stated purpose of
the Texas Educational Code. '20

Once the SBOE adopts a textbook, the book is placed on ei-
ther a "conforming" or "nonconforming list. ' 21  Conforming
texts address all of the elements of the state's essential knowl-
edge and skills, while nonconforming texts address at least half
of the elements. 22 Individual school districts may use state
funds to purchase books from either list.23 However, if a text-
book is not on either list, a district must use local rather than
state funds for at least a portion of the cost,24 unless the dis-
trict applies for and receives a waiver.25

In May 1999, the SBOE solicited bids from publishers of
environmental science textbooks. 26 The publisher submitted
the Chiras text, which was then reviewed by a panel of educa-
tors to determine if it met state curriculum requirements or

17. Chiras v. Miller, No. 3:03-CV-2651-M, 2004 WL 1660388,.at *1 (N.D. Tex.
July 23, 2004).

18. Id.
19. Id. (citing TEX. EDUC. CODE ANN. § 7.102(c)(23) (Vernon 1996 & Supp.

2004)).
20. Id. (citing TEX. EDUC. CODE ANN. § 31.024(a)(2) (Vernon 1996)).
21. Id.
22. Id. at *1 n.1.
23. Id. (citing TEX. EDUC. CODE ANN. § 31.101 (Vernon 1996)).
24. Id. (citing TEX. EDUC. CODE ANN. § 31.106 (Vernon 1996)).
25. Id. (citing TEX. EDUC. CODE ANN. § 7.056 (Vernon 1996)). A waiver re-

quires the school district to submit a written application including comments from
the campus or district planning team and a written plan by the board of trustees
for the district stating how the school or district's plan for achievement is inhib-
ited by the restrictions placed on textbook purchasing. See TEX. EDUC. CODE ANN.
§ 7.056 (Vernon 2006).

26. Chiras, 2004 WL 1660388,.at*2.
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contained any factual errors.27 The panel identified several
factual errors; the publisher agreed to correct some, but argued
that certain alleged errors were not issues of fact, but rather
matters of opinion or interpretation.28 The panel of experts ac-
cepted the publisher's position 29 and the Commissioner of Edu-
cation recommended the text to the SBOE for adoption as a
nonconforming text.30 However, the SBOE rejected Chiras's
textbook by a 10-5 vote. 31

Chiras filed a lawsuit alleging that the adoption of his book
was derailed when two conservative "think-tanks" became in-
volved.32 The organizations sought additional time for public
comment, which the SBOE granted, scheduling a public hear-
ing one day before the final vote on the adoption was sched-
uled.33 Chiras claimed that members of the two conservative
organizations developed a strategy with three members of the
SBOE to reject his book.34 The alleged motive for rejecting the
book was disagreement with Chiras's "viewpoint on environ-
mental issues."35 The groups thought the textbook was "anti-
Christian" and "anti-free enterprise," and that it "presented a
radical, controversial, political agenda as 'science.' ' 36 At the
public hearing, the groups submitted both written and oral
comments demonstrating their disagreement with the view-
points expressed in the book.37

The district court found that the SBOE members who
voted against the book did so because "they disagreed with
Chiras's conclusion that the root cause of environmental prob-
lems is economic growth, because the oil and gas industry's po-
sition was not adequately presented, and because the textbook
did not accurately reflect what they perceived to be the tradi-

27. Brief of Appellants at 3, Chiras v. Miller, No. 04-10998 (5th Cir. Nov. 15,
2004), available at http://www.tlpj.orgfbriefs/chiras-appeal 11604.pdf.

28. Id. at 4.
29. Id.
30. Chiras, 2004 WL 1660388, at *2.
31. Id.
32. Brief of Appellants, supra note 27, at 5. The think-tanks named in the

lawsuit are the Texas Public Policy Foundation and Citizens for a Sound Econ-
omy. Id.

33. Id.
34. Id. at 5-6.
35. Id. at 6.
36. Id.
37. Id.
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tional, conservative values of most Texans."38  In the public
comments about the book, as well as in the discussion among
SBOE members, the issue of curricular standards never came
up-whether the book met the content requirements for envi-
ronmental science or was otherwise educationally inappropri-
ate was never an issue.39

In voting against Chiras's book, at least one of the board
members recognized that a rejection by the SBOE makes it
unlikely that a book will be purchased by any school district in
Texas. The minutes of the SBOE meeting show that a board
member "stated that if the board did not vote for the book, it
would make it difficult for schools to select it and also they may
not know that it is available because it is not on the list. '40 The
National Science Teachers of America reported that the rejec-
tion in Texas caused a "ripple effect," leading schools in other
states to also reject the book, thereby allowing Texas to "set the
agenda for classroom texts nationwide. '41

This reality-that a few states have tremendous power in
determining the textbooks available for all school children na-
tionwide-makes this issue compelling. There is a tradition
and policy of local control of public education in the United
States, but when local decisions have nationwide implications,
the courts should not use deference to state and local officials
as an excuse for overlooking potential First Amendment viola-
tions.

38. Chiras v. Miller, No. 3:03-CV-2651-M, 2004 WL 1660388, at *2 (N.D. Tex.
July 23, 2004).

39. Brief of Appellants, supra note 27, at 7.
40. Minutes of the Texas State Bd. of Educ. (Nov. 9, 2001), http://www.tea.

state.tx.us/sboe/minutessboe/2001/01 1 lmin.html.
41. Debra Shapiro, Texas Board of Ed Sued for Rejecting Environmental Sci-

ence Textbook, NAT'L Sci. TCHRS. AS'N WEBNEWS DIGEST, Oct. 30, 2003, http:/
www.nsta.org/main/news/stories/education-story.php?news-storyID=48752.

The district court in Chiras held that even if the SBOE's action was viewpoint
discrimination, such discrimination in this context was permissible. Chiras, 2004
WL 1660388, at *12. On appeal, the Fifth Circuit upheld the district court's dis-
missal of the case, but on other grounds. Chiras v. Miller, 432 F.3d 606, 618 (5th
Cir. 2005). The district court held that the textbook selection process was equiva-
lent to opening a public forum, and analyzed the issue of whether viewpoint dis-
crimination was permissible in the forum. Chiras, 2004 WL 1660388, at *8-9.
The appellate court did not even reach the viewpoint discrimination issue, be-
cause it determined that in selecting textbooks, the government itself was speak-
ing, and therefore the public forum doctrine did not apply. Chiras, 432 F.3d at
618.
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II. GOVERNMENT SPEECH AND THE PUBLIC FORUM

Although it has characteristics of both private speech that
bears the imprimatur of government and pure government
speech, the textbook selection process should be considered the
former. Pure government speech is considered to originate
from the government itself, while speech bearing the imprima-
tur of government is private speech that may be spoken in a
context that suggests governmental approval of the message.
This characterization in turn determines whether the process
should be analyzed using the government speech doctrine
(which provides no First Amendment protections) or the public
forum doctrine (which does provide such protections). The dis-
trict court in Chiras framed the issue clearly:

[I]f the use of a textbook is the government's own speech,
then Plaintiffs do not have a First Amendment right to
compel the government to adopt Chiras's textbook. In con-
trast, if the speech merely bears the imprimatur of the gov-
ernment but does not constitute pure government speech,
the Court must analyze the quashing of that speech under
the standard enunciated by the Supreme Court in Hazel-
wood School District v. Kuhlmeier.42

This Part includes an overview of each doctrine, an analy-
sis of the history of each doctrine, samples of cases applying
each doctrine, and examples of how courts have applied the
doctrines to the unique context of the public school system.

A. Pure Government Speech and the Government Speech
Doctrine

If the process of selecting and using textbooks in public
schools is an example of the government's own speech, the gov-
ernment is free to determine the content of that speech. 43 This

42. Chiras, 2004 WL 1660388, at *3.
43. Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 833

(1995) (The government may "regulate the content of what is or is not expressed
when it is the speaker or when it enlists private entities to convey its own mes-
sage."); Fleming v. Jefferson County Sch. Dist., 298 F.3d 918, 923 (10th Cir. 2002)
('Vhen the government speaks, it may choose what to say and what not to say.");
see Helen Norton, Not For Attribution: Government's Interest in Protecting the In-
tegrity of Its Own Expression, 37 U.C. DAVIS L. REV. 1317, 1326 (2004) ("[W]hen
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proposition, known as the government speech doctrine, is a
relative newcomer to the field of First Amendment litigation."
For many years, speech by the government was unchallenged,
perhaps because such speech was seen as "benign, a form of ac-
tion with words and ideas that generally do no harm. ''45 How-
ever, the growing body of litigation over government speech
may be the result of a greater awareness of the "risk that the
government may displace or monopolize private speech by in-
serting its voice in the speech marketplace. '46 A few examples
will serve to clarify what types of speech are classified as "the
government's own speech," as well as the important conse-
quences of that designation.

1. Examples and Non-Examples of Pure Government
Speech

Government speech issues have arisen in a wide variety of
cases outside the realm of public school curriculum, ranging
from government-sponsored beef advertisements to the use of
student fees at universities. In each case, the classification as
government speech has important implications in terms of how
the government is allowed to shape or restrict the message-it
clearly has much more leeway when it engages in speech itself,
as opposed to when it opens a forum for private speech.

a. Johanns v. Livestock Marketing Association

The Supreme Court in Johanns v. Livestock Marketing As-
sociation47 found that a generic ad campaign promoting beef
consumption was the government's own speech. 48 In that case,
cattle ranchers brought a suit challenging a special tax im-
posed on them to fund beef advertisements. 49 The plaintiffs

government speaks on its own behalf, it is free to adopt whatever message it
chooses.").

44. Randall P. Bezanson & William G. Buss, The Many Faces of Government
Speech, 86 IOWA L. REV. 1377, 1380-81 (2001).

45. Id. at 1381.
46. Id.
47. 125 U.S. 2055 (2005).
48. Id. at 2062-63.
49. Id. at 2059. The tax funded the well known "Beef, It's What's For Dinner"

ad campaign. See Cattlemen's Beef Board and National Cattlemen's Beef Asso-
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challenged the tax program because it compelled them to sub-
sidize speech with which they disagreed. 50 However, the Court
held that their challenge would only be valid if they were being
compelled to subsidize private speech with which they dis-
agreed. 51 This case, the Court determined, involved the gov-
ernment's own speech, and that challenge did not apply. 52

Thus, a government-sponsored campaign promoting a commod-
ity is an example of the government's own speech, even where
the speech is actually created by a nongovernmental entity.

b. Simpson v. Chesterfield County Board of
Supervisors

An invocation delivered during the meeting of a local gov-
ernment body provides another example of government
speech.53 In Simpson, the county board of supervisors invited
clergy to deliver a non-sectarian invocation at the beginning of
each meeting. 54 When the board refused to allow a Wiccan
practitioner to provide a prayer, she brought a First Amend-
ment challenge. 55 As the government's own speech, the prayer
was subject only to an Establishment Clause challenge, on
which the Fourth Circuit found no violation.56 The court de-
termined that the "invocation is not intended for the exchange
of views or other public discourse, and that the Board may
regulate the content of what is or is not expressed when it
'enlists private entities to convey its own message.' ' 57 Thus,
non-sectarian prayer delivered to a legislative body at its own
request is an example of pure government speech, and the leg-
islative body may control the content of the speech.58 This is
true even where the government has enlisted a private indi-
vidual to convey the message.

ciation, Beef, It's What's For Dinner, http://www.beefitswhatsfordinner.coml
footer/aboutus.asp (last visited Feb. 14, 2007).

50. Johanns, 125 U.S. at 2059.
51. Id.
52. Id.
53. Simpson v. Chesterfield County Bd. of Supervisors, 404 F.3d 276, 278 (4th

Cir. 2005).
54. Id. at 280.
55. Id. at 279-80.
56. Id. at 284.
57. Id. at 288 (quoting Rosenberger v. Rector & Visitors of the Univ. of Va.,

515 U.S. 819, 833 (1995)).
58. Id.
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c. Rosenburger v. Rector and Visitors of
University of Virginia

In Rosenberger, the Court found a distinction between the
government's own speech and the creation of a forum or pro-
gram for encouraging private speech. 59 At the University of
Virginia, a religiously-oriented student publication was denied
funding from the student activities fund because of its promo-
tion of religious views. 60 The Court found that this was not a
case in which the government created its own program to pro-
mote a specific policy.6 1 In that case, it would have been per-
mitted to say what it wished. 62 Even where the government
provides public funds to private entities to convey a govern-
ment message, it may control the message.63 Here, however,
the government was not using the funds to convey its own mes-
sage; rather, it was "expend[ing] funds to encourage a diversity
of views from private speakers. '64 The Court held that the
University could not discriminate among speakers based on
viewpoint, and recognized that disallowing such discrimination
would in no way restrict the government's own speech. 65 The
government may "regulate the content of what is or is not ex-
pressed when it is the speaker, or when it enlists private enti-
ties to convey its own message." 66 But, even when the govern-
ment provides funding for a speaker, if the speaker is not
conveying the government's message, it is not the government's
speech. Thus, the government does not have free reign to regu-
late the speech.67

59. Rosenburger, 515 U.S. at 833.
60. Id.
61. Id.
62. Id. Compare id., with Rust v. Sullivan, 500 U.S. 173 (1991) (upholding

the government's right to prohibit dissemination of information about abortion in
federally funded health programs; when the government uses public funds to pro-
mote a specific policy, it may say what it wishes).

63. Rosenburger, 515 U.S. at 833.
64. Id. at 834.
65. Id.
66. Id.
67. Note how this case may be distinguished from cases like Johanns and

Simpson. In those cases a private entity was enlisted to convey the government's
own message. Here, the purpose of funding groups through the student activity
fund is not to promote a governmental message. Though the funding comes
through the government, the message is the speaker's, not the government's.
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2. Government Speech and Public Schools

It is clear that in certain contexts, speech by schools and
school officials is the government's own speech6 8: the provision
of public education "necessarily involve[s] the selection judg-
ments by government officials and employees to communicate
some messages and not to communicate others. '69 While public
forum issues in the public schools have been extensively liti-
gated, there are fewer cases involving the government's own
speech. However, there are a handful of opinions that provide
examples of how the government speaks in public schools. One
such example is Downs v. Los Angeles Unified School District.70

In Downs, a public high school teacher brought an action
against the school district when he was barred from posting in-
formation on a bulletin board for gay and lesbian awareness
month that was contrary to the school's view.71 The Ninth Cir-
cuit found that the speech on the bulletin board was the
school's own speech, not merely speech that was sponsored by
the school or had received its imprimatur. 72 Thus, the teacher
did not have a First Amendment right to post his own contribu-
tion on the board. 73 The court noted that bulletin boards are
"vehicles for conveying a message from the school district," and
therefore the district may "formulate that message without the
constraint of viewpoint neutrality," and may prevent school
employees or students from posting materials contrary to that
message without violating the First Amendment. 74

68. A frequently cited example is the speech of a principal at a school assem-
bly.

69. Bezanson & Buss, supra note 44, at 1385.
70. 228 F.3d 1003 (9th Cir. 2000).
71. Id. at 1005. The district's bulletin board included, among other things,

posters with titles such as "The Civil Rights Movement" and "Diversity is Beauti-
ful," statistics on hate crimes, and information on "the Rainbow Flag." Id. at
1006. The teacher posted information claiming that mainline religions condemn
homosexuality, a Biblical passage that condemned defiling oneself by "[lying] with
a man" or having sexual relations with an animal, and an excerpt arguing against
"homosexual sodomy." Id. at 1007.

72. Id. at 1011.
73. Id.
74. Id. at 1017.
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B. Speech Bearing the Imprimatur of Government and
Public Forum Doctrine

As the preceding section explains, if speech is categorized
as the government's own, the government may regulate it as it
likes. No First Amendment right for private speakers to inter-
fere with the message inheres in such speech. In contrast,
when the government creates a forum in which private speech
is permitted, the government is constrained by the First
Amendment from using viewpoint discrimination to make re-
strictions on speech. Thus, if the selection of a textbook is not
pure government speech, the government is constrained in its
ability to restrict that speech.

1. Overview of Forum Analysis

The modern forum analysis approach originates from the
1983 case Perry Education Association v. Perry Local Educa-
tors'Association.75 In Perry, a school denied one teachers' un-
ion access to the school's internal mail system, while allowing
access to the union that was the teachers' current bargaining
representative. 76 The rival union brought an action claiming
that the school was impermissibly suppressing its speech by
denying it access to the public forum of teacher mailboxes. 77

The Court determined that the teacher mail system was not a
traditional public forum, and so the government could permis-
sibly regulate which speech would be allowed. 78

The Perry Court developed a framework for analyzing pub-
lic forum issues. The government can create several different
types of forums. First, traditional public forums are those that
have traditionally been held open for public expression, such as
streets or parks. These forums have, for "time out of mind, . ..
been used for purposes of assembly, communicating thoughts
between citizens, and discussing public questions."79

75. 460 U.S. 37 (1983); Mary Jean Dolan, The Special Public Purpose Forum
and Endorsement Relationships: New Extensions of Government Speech, 31
HASTINGS CONST. L.Q. 71, 76 (2004).

76. Perry, 460 U.S. at 39.
77. Id. at 41.
78. Id. at 47.
79. Id. at 45 (quoting Hague v. Comm. for Indus. Org., 307 U.S. 496, 515

(1939)).
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Second, designated or limited public forums have been held
open to individuals for speech purposes, "giving those individu-
als the right to engage in freedom of speech in or on the prop-
erty in question."80 However, unlike in a traditional public fo-
rum, the state is permitted to regulate speech according to the
"usual rules" of the forum.81 In a limited public forum, "the
State may reserve the forum for its intended purposes, com-
municative or otherwise, as long as the regulation of speech is
reasonable and not an effort to suppress expression merely be-
cause public officials oppose the speaker's view. '82

The teacher mail system in Perry was treated as a limited
public forum.8 3 Access had been granted to groups such as the
YMCA and Cub Scouts, but that did not mean that it was open
to a teachers' union, which has a very different purpose.8 4 The
school would likely be required to allow access to other organi-
zations that were of interest or educational value to students,
but not to organizations like a union, which concern teachers'
employment conditions.8 5

Some commentators include a third type, the nonpublic fo-
rum, while others collapse limited and nonpublic forums into
one category.8 6 For the purpose of this article, I use the term
nonpublic forum because courts typically use that term in
school free speech cases. Regardless of terminology, however,
the key point of the forum analysis is that while different levels
of restriction or regulation of speech are allowed in different
types of forums, in all cases, viewpoint neutrality is required.8 7

80. Bezanson & Buss, supra note 44, at 1404.
81. Id.
82. Perry, 460 U.S. at 46.
83. Id.
84. Id. at 47.
85. Id. at 48.
86. See Bezanson & Buss, supra note 44, at 1404-05 (viewpoint discrimina-

tion is banned in nonpublic forums, while other content discrimination may be
permitted; all content discrimination is banned in limited public forums). But see
Dolan, supra note 75, at 77-78 (limited public forum is a subset of nonpublic fo-
rum, and there is no substantive difference between the two).

87. See Lisa Shaw Roy, Inculcation, Bias, and Viewpoint Discrimination in
Public Schools, 32 PEPP. L. REV. 647, 648 (2005) ("[Tlhe idea that government
may not censor certain ideas and thereby skew the public debate-even in a non-
public forum-is a well-established one.").
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2. Forum Analysis in the Public School Setting

It is clear that a public school is not a traditional public fo-
rum, like a public park or street, where all private citizens are
welcome to engage in speech with full constitutional protec-
tion.8 8 The government, while it does allow private speech, has
not made its schools an open forum for expression. Thus,
schools must be limited or nonpublic forums. However, the na-
ture of public schools is different than other types of nonpublic
forums. The primary goal of the public schools is to educate
young people, and schools have been allowed broad discretion
to regulate speech in ways that promote this goal. The seminal
case describing public forum analysis as it applies to public
schools is Hazelwood School District v. Kuhlmeier, which estab-
lished that government restrictions on speech in the nonpublic
forum of public schools must be based on "legitimate pedagogi-
cal concerns." 89

a. Hazelwood School District v. Kuhlmeier

The history of First Amendment jurisprudence as it relates
to public schools reflects a concern with balancing the expres-
sive rights of students with the need for schools to provide an
appropriate learning environment, maintain discipline, and
protect students from speech that is not age appropriate. The
following material provides an overview of Supreme Court
precedent on the First Amendment in schools as it existed prior
to Hazelwood, followed by an analysis of the Hazelwood opin-
ion.

i. Background: The First Amendment in
Public Schools

One of the earliest cases establishing the parameters of
students' expressive rights in school is Tinker v. Des Moines

88. See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 267 (1988)
("[Plublic schools do not possess all of the attributes of streets, parks, and other
traditional public forums that time out of mind, have been used for purposes of
assembly, communicating thoughts between citizens, and discussing public ques-
tions." (internal quotation omitted)).

89. Id. at 273.
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Independent Community School District.90 In Tinker, several
parents brought suit after their children were disciplined for
wearing black arm bands in protest of the war in Vietnam.9 1

In language that has been echoed in nearly every school free
speech case since, the Court acknowledged that neither teach-
ers nor students "shed their constitutional rights to freedom of
speech or expression at the schoolhouse gate."92 The Court rec-
ognized, however, that the school environment created a spe-
cial context in which expressive rights must be limited in some
ways, and that schools retained the authority to forbid speech
that would "materially and substantially interfere" with learn-
ing or discipline. 93 Yet schools may not forbid speech simply
because the subject of the speech is controversial or uncomfort-
able for school officials. 94

The next major school free speech case was Board of Edu-
cation, Island Trees Union Free School District, No. 26 v.
Pico.95 In Pico, the Supreme Court held that it was a violation
of students' First Amendment right to receive information
when the school district removed books from the school li-
brary. 96 The Court, acknowledging the special role that schools
play in providing education to children, concluded that schools
may remove books that are vulgar, or that lack "educational
suitability."97 However, school boards "may not remove books
from library shelves simply because they dislike the ideas con-
tained in the books and seek by their removal to 'prescribe
what shall be orthodox in politics, nationalism, religion, or
other matters of opinion. '' 98

Several years later, the Court issued another major school
free speech decision in Bethel School District No. 403 v. Fra-
ser.99 The Court held that the school district did not violate a
student's free speech rights by disciplining him for delivering a
speech at a school assembly containing vulgar language, in-

90. 393 U.S. 503 (1969).
91. Id. at 504.
92. Id. at 506.
93. Id. at 508.
94. Id. at 509.
95. 457 U.S. 853 (1982).
96. Id. at 871.
97. Id.
98. Id. at 872 (quoting W. Va. Bd. of Educ. v. Barnett, 319 U.S. 624, 642

(1943)).
99. 478 U.S. 675 (1986).
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cluding sexual innuendos. 100 Again, the Court acknowledged
that while students have First Amendment rights in school,
these rights are not as broad as they are for adults in other
contexts. Schools play an important role in teaching children
the "shared values of a civilized social order," so it is "a highly
appropriate function of public school education to prohibit the
use of vulgar and offensive terms in public discourse."'' l In
addition, schools have an interest in "protecting minors from
exposure to vulgar and offensive spoken language."'10 2

The theme that emerges from this line of cases is that
while students in public schools undeniably have rights under
the First Amendment, those rights may be limited for reasons
including maintaining discipline, fostering a productive learn-
ing environment, ensuring the suitability of materials for stu-
dents, and protecting young students from inappropriate
speech. Hazelwood, the next case in this series, funneled these
justifications into the rule that schools may restrict student
speech for legitimate pedagogical purposes.

ii. The Hazelwood Decision

In Hazelwood, the Court held that school officials do not
violate the First Amendment "by exercising editorial control
over the style and content of student speech in school-
sponsored expressive activities so long as their actions are rea-
sonably related to legitimate pedagogical concerns." 10 3  The
controversy in Hazelwood involved a principal's decision to re-
move two pages from a high school student newspaper. 10 4 The
pages contained two articles the principal objected to, as well
as several unobjectionable articles. 10 5 One of the objectionable
articles was about teen pregnancy, and the principal feared
that the students mentioned in the article would be too easily
identified by other students even though their names were
changed. 10 6 The second article discussed divorce. 10 7 In that ar-

100. Id. at 685.
101. Id. at 683.
102. Id. at 684.
103. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273 (1988).
104. Id. at 263.
105. Id.
106. Id.
107. Id.
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ticle, a student was harshly critical of her father, and the prin-
cipal thought the father should be given some opportunity to
defend himself or to consent to publication. 1 s The Court found
that the principal reasonably believed that the paper needed to
be printed immediately or not at all.10 9 He believed that there
was not enough time to make changes before the paper had to
be printed, and so he made the decision to pull the two pages,
which also included four unobjectionable articles. 110 The stu-
dents brought an action against the school district claiming
that their First Amendment rights had been violated. 11

The Court first acknowledged its prior school free speech
precedent. Students do not "shed their . . . rights . . . at the
schoolhouse gate" and may not be punished for expressing their
views unless school authorities believe that the expression will
"substantially interfere with the work of the school or impinge
upon the rights of other students."1 12 However, these rights
are not "coextensive" with those of adults, 113 and must be "ap-
plied in light of the special characteristics of the school envi-
ronment."1 14

With these principles in mind, the Court next addressed
the issue of whether the school newspaper was a public forum.
The Court held that public schools do not have all the attrib-
utes of traditional public forums, like streets and parks.,1 15 Re-
ferring to the forum analysis doctrine outlined in Perry,116 the
Court noted that school facilities are only public forums if "by
policy or by practice" the facilities have been opened for "indis-
criminate use by the general public."117 Where the facilities
have been reserved for specific purposes, there is no public fo-
rum, and "school officials may impose reasonable restrictions
on the speech of students, teachers, and other members of the
school community."118 A school may create a public forum if it

108. Id.
109. Id. at 274.
110. Id.
111. Id. at 262.
112. Id. at 266 (quoting Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S.

503, 506, 509 (1969)).
113. Id. (quoting Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 682 (1986)).
114. Id. (quoting Tinker, 393 U.S. at 506).
115. Id. at 267.
116. See Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 46-47

(1983).
117. Hazelwood, 484 U.S. at 267 (quoting Perry, 460 U.S. at 47).
118. Id. at 261 (citing Perry, 460 U.S. at 46 n.7).
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opens a nontraditional forum for public discourse, but a school
does not create a public forum simply by allowing "limited dis-
course."1 19

The Court determined that the school newspaper was part
of the curriculum over which the school exercised authority. 120

While the students had some role in determining the content of
the paper, the school retained sufficient authority for the Court
to find that the school did not intend to create a public fo-
rum.121 Thus, as a nonpublic forum, the school could permissi-
bly regulate the paper's contents in "any reasonable man-
ner."122

The Court distinguished this case from Tinker on the
grounds that the earlier case involved silencing students' per-
sonal expression, while Hazelwood considered whether "the
First Amendment requires a school affirmatively to promote
particular student speech."' 23 In contexts where the speech
might be perceived as 'bear[ing] the imprimatur of the school,"
schools have greater control over student speech than in
Tinker, which involved purely personal student speech. 124 The
Hazelwood Court stated that a school may "disassociate itself'
from speech that may be wrongly attributed to it. 125 In cases
where a school seeks to "refuse to lend its name and resources
to the dissemination of student expression," educators may re-
strict the style and content of "student speech in school-
sponsored expressive activities so long as their actions are rea-
sonably related to legitimate pedagogical concerns."' 26

III. TEXTBOOK SELECTION Is NOT PURE GOVERNMENT SPEECH

When a school selects a textbook, is this part of its own
speech? Or is the school opening a forum in which private
speakers/authors are invited to speak? This Part analyzes ar-
guments for each of these propositions and reaches the conclu-
sion that the textbook selection process creates a nonpublic fo-

119. Id. (quoting Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S.
788, 802 (1985)).

120. Id. at 270.
121. Id.
122. Id.
123. Id. at 270-71.
124. Id. at 271.
125. Id.
126. Id. at 272-73.
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rum in which textbook authors may speak. As a nonpublic fo-
rum, the government may limit the speech in ways that are
reasonable given the intended purpose of the forum, as long as
the purpose of the restriction is not to suppress the author's
viewpoint. Because the forum in question is public schools,
Hazelwood applies, and school officials may limit speech for le-
gitimate pedagogical purposes.

Chiras is the only case in which the issue of whether text-
book use and selection is government speech has been litigated,
and the Fifth Circuit determined that the process was govern-
ment speech. No other circuit court has addressed this specific
issue; however, a number of courts have addressed issues re-
lated to school curriculum and government speech. An analy-
sis of these opinions provides some indication of how those
courts might decide this issue.

A. Arguments for Pure Government Speech

There are a number of circuits where the case law appears
to support a determination that the textbook selection process
is pure government speech. Chief among them is the Fifth Cir-
cuit, where the Chiras case was decided. Decisions in the
Third and Ninth Circuits also suggest that the process could be
considered government speech.

1. The Fifth Circuit

According to the Fifth Circuit, the selection of a textbook
for use in public school classrooms is the government's own
speech. 127 As described earlier in Part I.B., the district court
in Chiras v. Miller determined that the selection and use of a
textbook is "neither pure government speech nor pure private
speech, but rather private speech which bears the imprimatur
of the government," and applied the principles of forum analy-
sis under Hazelwood.128 The Fifth Circuit disagreed, however,
and determined that the use of a textbook is government
speech. The court held that when the state selects textbooks,
"it is the state speaking, and not the textbook author." 129 In se-

127. Chiras v. Miller, 432 F.3d 606 (5th Cir. 2005).
128. Id. at 610.
129. Id. at 614.
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lecting texts, the state is not creating a forum "for the expres-
sion of the views the various authors of textbooks ...might
want to interject into the classroom." 130 Thus, "there is no fo-
rum to which [the author] can claim access." 13 1 The state used
private authors, but the purpose was to "facilitate transmission
of its own approved message, not a message of the author's
choosing."1

32

2. The Third Circuit

Likewise, the Third Circuit has established that a public
university may control its own curriculum without implicating
First Amendment concerns, because the state can "say what it
wishes when it is the speaker." 133 In Edwards v. California
University of Pennsylvania, a university professor was accused
of using his course as a platform for his own religious agenda
by interjecting "a distinct bias on religion and religious ques-
tions." 134 University administrators ordered him to cease using
the objectionable materials and to return to a previously used,
non-biased syllabus for the course. 135 An administrator can-
celled the professor's order for certain materials for use in the
course, and the professor was ultimately suspended for part of
one semester. 136

The professor brought an action against the university al-
leging that it violated his First Amendment rights by seeking
to control the content of his course.137 However, the Third Cir-
cuit determined that "a public university professor does not
have a First Amendment right to decide what will be taught in
the classroom." 138 The court ultimately held that the govern-
ment was permitted to restrict the professor's syllabus and
teaching materials, because the choice of curriculum consti-
tuted the government's own speech. 139

130. Id. at 615.
131. Id.
132. Id. at 616.
133. Edwards v. Cal. Univ. of Pa., 156 F.3d 488, 491 (3d Cir. 1998).
134. Id. at 490.
135. Id.
136. Id. at 489-90.
137. Id. at 490.
138. Id. at 491.
139. Id.
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3. The Ninth Circuit

Downs v. Los Angeles Unified School District,140 described
earlier in Part II.A.2, resulted in a decision that the contents of
a bulletin board in a high school constituted government
speech. 14 1 The school created a bulletin board on which faculty
posted materials related to Gay and Lesbian Awareness
Month. 142 A teacher at the school objected to the postings, and
made his own display where he posted materials that chal-
lenged the morality and legality of homosexuality. 143 After
school officials had the teacher's materials removed, the
teacher brought an action against the school district alleging
that the school violated his rights under the First Amend-
ment. 144 The teacher argued that Hazelwood required that the
school make content restrictions in a viewpoint-neutral man-
ner, but the Ninth Circuit determined that Hazelwood did not
apply-the school itself was speaking through the bulletin
board, not opening up a forum for private speech.145 In estab-
lishing bulletin boards, the court said, "the government
open[ed] its own mouth," and the speech was the government's
own. 1

46

B. Arguments for Speech Bearing the Imprimatur of
Government

The three cases described above seem to support the con-
clusion that the process of setting curriculum, including the se-
lection and use of textbooks, constitutes the government's own
speech. However, cases in other circuits suggest an opposite
conclusion. In particular, the First, Tenth, and Eleventh Cir-
cuits have issued decisions that suggest that the content of in-
class instruction should be treated as "speech that merely
bears the imprimatur of government rather than as pure gov-
ernment speech."'147

140. 228 F.3d 1003, 1012 (9th Cir. 2000).
141. Id.
142. Id. at 1006.
143. Id. at 1006-07.
144. Id.
145. Id.
146. Id. at 1012.
147. Chiras v. Miller, No. 3:03-CV-2651-M, 2004 WL 1660388, at *6 (N.D. Tex.

July 23, 2004).
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1. The First Circuit

In Ward v. Hickey, 148 the First Circuit applied the Hazel-
wood forum analysis to the regulation of a teacher's classroom
speech. 149 A parent objected to a teacher's discussion about
abortion of Down's syndrome fetuses in a ninth grade biology
class. 150 The teacher was later fired from her position, and she
brought a First Amendment claim against the school district. 151

The First Circuit did not directly address the issue of whether
instructional classroom speech is government speech or private
speech, but by applying Hazelwood forum analysis, the court
implicitly determined that this is an example of private speech
bearing the imprimatur of government. Had the court believed
that instructional speech is pure government speech, then pre-
sumably the school could have regulated the teacher's speech
any way it wished. But the court, applying Hazelwood, deter-
mined that instructional speech could only be regulated in
ways that were reasonably related to legitimate pedagogical
concerns.1

52

2. The Eleventh Circuit

A school's decision to remove a textbook from high school
classrooms was at issue in Virgil v. School Board of Columbia
County.153 After a parent complained about sexual and obscene
content in a high school humanities textbook, the school board
decided to stop using the text and placed the books in locked
storage. 154 The parents of another student filed a suit against
the school board to enjoin the removal of the textbook and to
seek a declaration that the removal violated their First
Amendment rights. 155 As in Ward, the Eleventh Circuit did
not explicitly decide whether or not the use of the textbook was
pure government speech; rather, by applying Hazelwood forum

148. 996 F.2d 448 (1st Cir. 1993).
149. Id. at 453.
150. Id. at 450.
151. Id. at 450-51.
152. Id. at 452.
153. Virgil v. Sch. Bd., 862 F.2d 1517 (11th Cir. 1989).
154. Id. at 1519.
155. Id.
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analysis, 156 the court implicitly acknowledged that it was not
pure government speech.

3. The Tenth Circuit

The Tenth Circuit used the Hazelwood analysis in Vander-
hurst v. Colorado Mountain College District to determine if a
public junior college violated the First Amendment rights of a
teacher who was fired for the content of his in-class speech. 157

As in Ward, there is no explicit discussion of whether classroom
speech is government speech or private speech, but by applying
Hazelwood, the court implicitly acknowledged that the
teacher's speech was not pure government speech. While there
are differences between a junior college and a public elemen-
tary or high school, Vanderhurst at least suggests the approach
that should be taken in government-sponsored schools gener-
ally.

The court later applied this principle in Fleming v. Jeffer-
son County School District, a case that involved a display of tile
artwork at Columbine High School after the 1999 school shoot-
ing tragedy. 158 Students, families, and other community mem-
bers were invited to create tiles for the display, which was in-
tended not as a memorial, but as part of the "positive learning
environment" of the building. 159 In addition to other restric-
tions, the school explained that the tiles could not contain ref-
erences to the shootings, names, religious symbols, obsceni-
ties. 160 Despite these limitations, the plaintiffs painted tiles
with the names of their children, the date of the attack, and re-
ligious references. 161 Their tiles were not included in the dis-
play, and they brought a First Amendment claim against the
school. 162

Using a four-factor balancing test, the Tenth Circuit de-
termined that the tile project was not pure government speech.
The four factors for determining whether expression is gov-

156. Id. at 1522.
157. Vanderhurst v. Colo. Mountain Coll. Dist., 208 F.3d 908 (10th Cir. 2000).
158. Fleming v. Jefferson County Sch. Dist., 298 F.3d 918, 920-21 (10th Cir.

2002).
159. Id. at 921.
160. Id.
161. Id.
162. Id. at 922.
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ernment speech or private speech include: (1) was the central
purpose to "promote the views of the government or of the pri-
vate speaker"; (2) did the government "exercise editorial control
over the content of the speech"; (3) was the government the lit-
eral speaker; and (4) did "ultimate responsibility for the project
resto with the government."1 63

The court first used this test in Wells v. City and County of
Denver, 164 and developed it based on factors that had been used
in government speech cases in both the Eight and Ninth Cir-
cuits. 165 The district court in Chiras relied on this four-factor
test to find that the selection and use of text books was not
government speech. 166 Although the Fifth Circuit declined to
adopt the test, finding instead that textbook selection was gov-
ernment speech, 167 it claimed that an appropriate application
of the test would lead to the same conclusion.

C. The Fleming Four-Factor Test

Among the cases applying the government speech doctrine
in the public school setting, Fleming contains the clearest ar-
ticulation of a test for determining which speech is government
speech. By bringing together factors gleaned from cases in
other circuits, this test provides usable criteria that a court
could apply in determining what qualifies as government
speech. It can be accepted that some speech in public schools
emanates directly from the government, 168 while other speech
clearly does not. 16 9 It is the cases in between that are more dif-
ficult: those where it is ambiguous whether the government is
the speaker or merely the sponsor. The four-factor test pre-
serves the purpose of the doctrine, allowing the government to
control its own message, while at the same time protecting in-

163. Id. at 923.
164. 257 F.3d 1132 (10th Cir. 2001).
165. See Knights of the KKK v. Curators of the Univ. of Mo., 203 F.3d 1085

(8th Cir. 2000); Downs v. Los Angeles Unified Sch. Dist., 228 F.3d 1003 (9th Cir.
2000).

166. Chiras v. Miller, No. 3:03-CV-2651-M, 2004 WL 1660388, at *6 (N.D. Tex.
July 23, 2004).

167. Chiras v. Miller, 432 F.3d 606, 618 (5th Cir. 2005).
168. For example, the speech of a principal at a school assembly.
169. For example, the speech of a community group on public school premises,

where the school holds the facility open to a variety of groups after school hours.
See Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384 (1993).
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dividual rights where the government engages in suppression
of private speakers. Courts must have clear criteria for deter-
mining this issue in order to preserve First Amendment rights,
rather than simply deferring to policies of broad discretionary
powers of schools on curricular matters.

1. Applying the Four-Factor Test to Textbook
Selection

The district court in Chiras applied the four-factor test to
the textbook selection process in Texas and determined that
the use and selection of a textbook was not government speech,
but rather speech bearing the imprimatur of government. I
reach a similar conclusion on the issue of textbook selection
generally.

a. Central Purpose

The first element of the test asks whether the central pur-
pose of the speech was to promote the views of the speaker or of
the government. 170 The purpose of selecting and using a text-
book is to provide students with instruction in the subject mat-
ter contained in the textbook. While schools certainly play a
role in inculcating values in public school students, it is diffi-
cult to accept that the primary purpose of textbooks in Ameri-
can public schools is merely to indoctrinate children with the
point of view of the government. 171 Indeed, the Supreme Court
has held that where education is concerned, "[t]he child is not
the mere creature of the State."172 Schools may not "cast a pall

170. Fleming v. Jefferson County Sch. Dist., 298 F.3d 918, 923 (10th Cir. 2002);
see also Chiras, 2004 WL 1660388 at *6.

171. Indeed, many Americans would be uncomfortable with the type of explicit
political indoctrination through school textbooks that occurs in other countries.
For example, in Israel and Palestine, maps in public school textbooks are used to
further the political aims of the state. In Palestine, maps "do not define the state
of Israel, now 58 years old." Scott Wilson, Textbooks in Israel to Designate West
Bank, WASH. POST, Dec. 6, 2006, at A15. And until a recent policy change, maps
in Israeli textbooks did not show a boundary between Israel and the West Bank.
Id. See also Hassan M. Fattah, A Nation with a Long Memory, but a Truncated
History, N.Y. TIMES, Jan. 10, 2007, at A4, which notes that in Lebanon, history
textbooks in public schools generally stop abruptly before the country's civil war
in the 1970s. Sectarian differences within the country prevent students from
learning about an entire era of the nation's history. Id.

172. Pierce v. Soc'y of Sisters, 268 U.S. 510, 535 (1925).
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of orthodoxy over the classroom," 173 nor may they "prescribe
what shall be orthodox in politics, nationalism, religion, or
other matters of opinion."1 74

While it may be the case that every text will have a certain
point of view, the primary purpose of a text is not to teach the
students the government's views on history, literature, or sci-
ence. In Chiras, the district court noted that the "central pur-
pose of the inclusion of points of view in textbooks is not to
promote the views of the school or government, but to expose
students to the points of view taken by various experts in a
given field of study."' 75 If a state undertook to write its own
textbooks, then there would be a stronger argument that the
purpose is to convey the government's message. Likewise, it
would look more like government speech if the state commis-
sioned a private author to write the texts according to its speci-
fications. But the reality is that the same texts are used in
numerous states where state officials presumably have differ-
ent viewpoints on any number of topics-thus, it is difficult to
argue in this context that the purpose of selecting a book is to
promote the views of the government to school children.

b. Editorial Control

The second element asks whether the government exer-
cises editorial control over the speech. 176 The extent to which
this is the case varies from state to state. In states with state-
wide adoption procedures and strong purchasing power, like
Texas or California, the states can successfully request changes
to the texts. However, in states where textbook decisions are
made locally, it is unlikely that an individual school or district
has any power to control the message of the textbook author.
Thus, in local adoption states, this factor clearly weighs against
a finding of government speech. However, even in states like
Texas, the editorial control that a state may exercise over the
content of a textbook is not as great as in a case like Downs,
where the school had complete editorial control over the bulle-
tin board.

173. Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967).
174. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).
175. Chiras, 2004 WL 1660388, at *6.
176. Fleming v. Jefferson County Sch. Dist., 298 F.3d 918, 923 (10th Cir. 2002);

see also Chiras, 2004 WL 1660388 at *6.
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c. Literal Speaker

The third factor asks whether the government is the literal
speaker. 177 When a text is used in a classroom the literal
speaker is not the government. It is the textbook author who
speaks to the students through the text. This element supports
a finding that the text is not government speech. Again, if the
government itself wrote or caused to be written its own texts, it
could plausibly be the literal speaker. But as long as schools
purchase texts from a market in which the same texts are
available to schools nationwide, the government itself is not
speaking.

d. Ultimate Responsibility

The final factor, which asks who has the ultimate respon-
sibility for the speech, weighs in favor of government speech. 178

While publishers, rather than states and school districts, have
ultimate control over the content of a textbook, it is the states
and school districts that make the final decisions about which
books will be purchased, and therefore whose speech will be al-
lowed into the classroom.

2. Result of the Fleming Test

Under this test, it is a close call whether textbook selection
should be considered government speech or private speech
bearing the imprimatur of government. The "central purpose"
and "literal speaker" factors weigh against a finding of pure
government speech. The "ultimate responsibility" factor indi-
cates that textbooks are government speech. The "editorial
control" factor may weigh differently depending on the state
involved, though I would argue that even if it weighs in favor of
government speech, it does not weigh strongly because the gov-
ernment does not have complete editorial control over the ulti-
mate content of a textbook. It is not a case like the bulletin
board in Downs, where the school could exercise complete con-
trol. The balancing of these factors suggests that selection of
textbooks is not pure government speech.

177. Fleming, 298 F.3d at 923; see also Chiras, 2004 WL 1660388 at *6.
178. Fleming, 298 F.3d at 923; see also Chiras, 2004 WL 1660388 at *6.
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This conclusion is supported by the policy argument that a
few states should not be permitted to make text decisions for
the entire nation. If Texas or California is allowed to say that
it is exercising its right to speak for itself when it rejects a
textbook, this right would have few boundaries. Thus, a state
would be permitted to reject the book for any reason it may
choose. As suggested in the introduction, a state could reject a
book based on its viewpoint about the origins of the universe,
the war in Iraq, or the role of the oil and gas industry in envi-
ronmental issues. The result, given the realities of the text-
book industry, is that the rejected books, along with their
unique viewpoints, may be rendered unavailable in other
states, denying those states a similar opportunity to exercise
their voices.

Thus, the use and selection of a textbook should not be
considered pure government speech, but speech bearing the
imprimatur of government. As such, the government does not
have full freedom to restrict the speech in any way it may
choose. Rather, textbook selection should be subject to the
principles of public forum analysis. In particular, as speech in
the education setting, the issue should be analyzed under
Hazelwood, which applies the forum selection doctrine to the
nonpublic forum of public schools. Under Hazelwood, school of-
ficials would not have unbridled discretion in choosing among
textbooks; decisions would have to be based on legitimate
pedagogical concerns.

IV. HAZELWOOD AND VIEWPOINT DISCRIMINATION

Hazelwood can be read as ultimately increasing the au-
thority of school administrators to restrict student speech; the
"legitimate pedagogical concerns" test accords officials more
discretion than Tinker's "substantial interference" standard. 179

While it remains unclear how far the Supreme Court intended
to go in giving administrators this increased authority, it is
clear that legitimate pedagogical concerns include whether the
speech disrupts learning, whether it facilitates the lesson being
taught, whether it is appropriate given the age of the students,
and whether it interferes with discipline. The great unan-
swered question after Hazelwood is whether schools may dis-

179. See supra note 90-94 and accompanying text.
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criminate among speech based on the viewpoint of the speaker.
In other words, is the viewpoint of the speaker a legitimate
pedagogical concern? Can a school limit access to the nonpub-
lic forums it creates to speakers that promote the school's own
message, to the exclusion of those who promote an alternative
message? The circuit courts are split on whether Hazelwood
permits such discrimination. This Part analyzes cases on both
sides of the issue, and then argues that viewpoint-based dis-
crimination is not permissible under Hazelwood.

A. Applying Hazelwood to Textbook Selection

Much of the First Amendment free expression jurispru-
dence that relates to schools speaks specifically to the issue of
students' expressive rights in the school environment. 180 For
example, Hazelwood, the authoritative case on forum analysis
in public schools, is a case about the rights of student journal-
ists. The issue of viewpoint discrimination in textbook selec-
tion involves the rights of textbook authors, rather than stu-
dents. However, many of the circuit courts have held that the
rationale of Hazelwood is not limited to fact patterns involving
students' expressive rights, and have used Hazelwood to ana-
lyze a variety of public forum issues in public schools. 181 Thus,

180. See, e.g., Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 505
(1969) (holding that while students do not "shed their constitutional rights to
freedom of speech or expression at the schoolhouse gate," neither are their rights
coextensive with those of adults in other contexts); Bethel Sch. Dist. v. Fraser, 478
U.S. 675 (1986) (recognizing school's ability to prohibit vulgar and offensive
speech in an assembly for students); Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S.
260, 273 (1988) (affirming school's right to expunge certain types of content from
student newspaper for legitimate pedagogical purposes).

181. See, e.g., Ward v. Hickey, 996 F.2d 448 (1st Cir. 1993) (applying Hazel-
wood to a teacher's claim that a school refused to rehire her because of her class-
room speech); Kirkland v. Northside Indep. Sch. Dist., 890 F.2d 794 (5th Cir.
1989) (applying Hazelwood to a teacher's claim that a school district violated his
free speech rights in the classroom); Planned Parenthood of S. Nev., Inc. v. Clark
County Sch. Dist., 941 F.2d 817 (9th Cir. 1991) (applying Hazelwood to a school
district's rejection of advertising from Planned Parenthood in high school publica-
tions); Fleming v. Jefferson County Sch. Dist. R-1, 298 F.3d 918 (10th Cir. 2002)
(applying Hazelwood to a school-sponsored art display); Searcey v. Harris, 888
F.2d 1314 (11th Cir. 1989) (applying Hazelwood to a school board's denial of a
peace organization's request to present information at high school career day);
Virgil v. Sch. Bd. of Columbia County, Fla., 862 F.2d 1517 (11th Cir. 1989) (apply-
ing Hazelwood to a school's decision to suspend the use of a textbook it deemed to
contain vulgar and sexual content).
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the Hazelwood analysis may be applied to the issue of textbook
selection and use in public schools.

When a school, school district, or state board of education
invites textbook authors to submit textbooks for adoption, it
does not create a public forum in which all discourse is wel-
come, but it does create a limited or nonpublic forum in which
certain types of discourse are permitted for the purpose for
which the forum is reserved. Under Hazelwood, educators may
then restrict the textbooks that will be used based on legiti-
mate pedagogical concerns. But, is the viewpoint of the text-
book author a legitimate pedagogical concern? Can a school
limit access to the nonpublic forums it creates to speakers that
promote the school's own message, to the exclusion of those
who promote an alternative message? The circuit courts are
split on whether Hazelwood permits such discrimination.

B. Viewpoint Discrimination Under Hazelwood

While Hazelwood is clear that speech restrictions in non-
public forums in public schools must be based on legitimate
pedagogical concerns, "it is not clear whether Hazelwood also
requires that the discrimination be viewpoint-neutral."'182 The
circuits that have addressed this issue have adopted two ap-
proaches. The first approach views Hazelwood as another ar-
ticulation of the standard set forth in Perry: in a nonpublic fo-
rum, restrictions must be reasonable to the purpose for which
the forum has been opened. 183 Thus, allowing restrictions
based on pedagogical concerns is simply a way of saying that
schools may restrict speech in a way that is reasonable in the
school environment, and because viewpoint-neutrality is re-
quired in other nonpublic forums, it is also required in the
schools. The second approach considers Hazelwood to be dis-
tinct from the standard adopted in Perry. This approach views
the issue in the context of the broad discretion that school
boards have in making curricular decisions, and finds that
school decisions do not have to be viewpoint neutral, as long as
the decision is made for a legitimate pedagogical purpose.

182. Chiras, 2004 WL 1660388, at *10.
183. See supra notes 75-85 and accompanying text.
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1. The First Approach: Arguments for Viewpoint
Neutrality

a. The Ninth Circuit1 84

In Planned Parenthood of Southern Nevada v. Clark
County School District,18 5 the Ninth Circuit determined that
Hazelwood requires educators' decisions about speech restric-
tions to be viewpoint neutral. The court viewed Hazelwood as
adhering to the prior precedent that "[c]ontrol over access to a
nonpublic forum can be based on subject matter and speaker
identity so long as the distinctions drawn are reasonable in
light of the purpose served by the forum and are viewpoint
neutral." 186 In this case, a school barred Planned Parenthood
from placing advertisements in school sponsored publica-
tions. 187 The district had a policy restricting certain types of
advertisements, including advertisements for birth control
products and information. 188 The Ninth Circuit upheld the re-
striction, because the "refusal to publish Planned Parenthood's
advertisements was viewpoint neutral."189 The advertisements
were rejected not because of Planned Parenthood's position on
birth control or family planning, but because the school deter-
mined that any material on this subject was inappropriate for a
student publication, regardless of the viewpoint. 190 It was a re-
striction on the category of content, not on the viewpoint.
Thus, the court determined the restriction satisfied Hazelwood.

b. The Eleventh Circuit

The Eleventh Circuit made a strong statement that
Hazelwood requires viewpoint neutrality in Searcy v. Harris.19 1

184. The Ninth Circuit has a somewhat conflicting history on the issue of
viewpoint neutrality. See infra note 234 for a discussion of a case holding that
viewpoint discrimination is permissible in some contexts. That opinion, however,
was vacated, and has no precedential value.

185. 941 F.2d 817.
186. Id. at 829 (quoting Cornelius v. NAACP Legal Defense & Educ. Fund,

Inc., 473 U.S. 788, 806 (1985)).
187. Id.
188. Id.
189. Id.
190. Id.
191. 888 F.2d 1314 (11th Cir. 1989).
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When a public school denied a peace organization access to
high school career days, the court determined that the case was
governed by the "legitimate pedagogical concern" requirement
of Hazelwood.192 The court observed that "[w]e fail to see how
this standard differs from the Cornelius standard for nonpublic
forums."1 93 Rather, Hazelwood was simply applying the stan-
dard for all nonpublic forums to the school context, and it does
not "alter the test for reasonableness in a nonpublic forum such
as a school but rather provides the context in which the rea-
sonableness of regulations should be considered."' 194

c. The Sixth Circuit

The precedent on this issue in the Sixth Circuit is less
clear, but there is at least some indication that this circuit
would require viewpoint neutrality. In Kincaid v. Gibson,195 a
panel of the court interpreted Hazelwood as requiring view-
point neutrality: "The Court in Hazelwood noted . . . [that]
school officials may impose any reasonable, non-viewpoint-
based restriction on student speech." 196 The decision was later
vacated when it was accepted for en banc review, and it was
reversed on other grounds. 197 In the en banc decision, however,
the court determined that government regulation of speech
must be reasonable, and "it must not attempt to suppress ex-
pression based on the speaker's viewpoint."198  While this
statement is dicta, it suggests that the Sixth Circuit interprets
Hazelwood as requiring viewpoint neutrality.

192. Id.
193. Id. at 1319. In Cornelius v. NAACP Legal Defense and Education Fund,

Inc., 473 U.S. 788, 806 (1985), the Court held that access to a nonpublic forum
could be based on subject matter or topic, as long as the restriction is "reasonable
in light of the purpose served by the forum," and viewpoint neutral.

194. Searcy, 888 F.2d at 1319.
195. 191 F.3d 719 (6th Cir. 1999), rev'd on other grounds by Kincaid v. Gibson,

197 F.3d 828 (6th Cir. 1999) (en banc) (although the case was reversed on other
grounds, the opinion suggests that this circuit would require viewpoint neutral-
ity).

196. Id. at 727.
197. Kincaid, 236 F.3d 342.
198. Id. at 355.
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2. The Second Approach: Arguments for Viewpoint
Discrimination

On the other side of the circuit split, there are several
courts that interpret the Hazelwood rule as "a carve-out from
the ordinary test for nonpublic fora, and educators are afforded
discretion to engage in viewpoint-based discrimination as long
as the discrimination is reasonably related to legitimate peda-
gogical concerns." 199 These courts view Hazelwood not as a
specific articulation of a general rule, but as a special rule that
applies in the educational environment.

a. The First Circuit

In Ward v. Hickey,200 the district court applied Perry,
rather than Hazelwood, to a case involving a teacher's free
speech rights in the classroom, and held that a school could
only prohibit the teacher's speech as long as it did not suppress
her speech based on the viewpoint she expressed. 20 1 The First
Circuit, however, reversed, holding that Hazelwood applied:
"Under the [Hazelwood] rationale, Perry . . . does not apply to
teachers' classroom speech. '20 2 Unlike the Ninth and Eleventh
Circuits, which saw Hazelwood as an application of Perry to the
school context, the First Circuit interpreted Hazelwood as a
completely different test from Perry.20 3 Rather than using
Perry to inform its analysis under Hazelwood, as the other
courts did, the First Circuit apparently considered Perry irrele-
vant to cases involving nonpublic forums in schools. While the
other courts used the viewpoint neutrality requirement of Perry
as a means to resolve the ambiguity on this issue in Hazel-
wood, the First Circuit simply stated that after Hazelwood,
Perry was no longer relevant. Thus, the court found that
"while citing Perry... the Court in [Hazelwood] did not require
that school regulation of school-sponsored speech be viewpoint
neutral."204

199. Chiras v. Miller, No. 3:03-CV-2651-M, 2004 WL 1660388, at *10 (N.D.
Tex. July 23, 2004).

200. 996 F.2d at 448 (1st Cir. 1993).
201. Id. at 454.
202. Id.
203. Id.
204. Id.
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b. The Tenth Circuit

According to the Tenth Circuit, Hazelwood "allows educa-
tors to make viewpoint-based decisions about school-sponsored
speech," as long as the discrimination meets the Hazelwood
"legitimate pedagogical concerns" test.205 The court reasoned
that in light of the Hazelwood Court's focus on the "special
characteristics of the school environment, ' 206 the decision
would "make no sense" if all it did was "repeat the traditional
nonpublic forum analysis in school cases. '207 The Tenth Circuit
found it persuasive that although the viewpoint-neutrality re-
quirement in nonpublic forums was settled law at the time
Hazelwood was decided, the Court's opinion makes no mention
of it.20 8 It also relied on language in Hazelwood recognizing a
school's need for the authority to refuse to associate itself with
certain types of speech, such as advocacy of drug use or irre-
sponsible sex. 20 9 The Tenth Circuit determined that such deci-
sions will often necessarily turn on viewpoint-based judg-
ments.2 10 For example, a school could "promote student speech
advocating against drug use," while prohibiting student speech
advocating for drug use.211 According to the Tenth Circuit,
schools must be able to make these types of viewpoint-based
decisions.

c. The Third Circuit

The Third Circuit, like the Sixth, has no clear precedent on
this issue; however, there is at least one case that suggests a
position. In C.H. v. Oliva,212 a panel of the Third Circuit ap-
plied Hazelwood to a case where an elementary school student
was not permitted to share a Bible story during an activity in

205. Fleming v. Jefferson County Sch. Dist., 298 F.3d 918, 926 (10th Cir. 2002).
Recall that Fleming is the case involving a tile artwork display at Columbine
High school; for the facts of the case, see supra notes 158-163 and accompanying
text.

206. Fleming, 298 F.3d at 926 (quoting Hazelwood Sch. Dist. v. Kuhlmeier, 484
U.S. 260, 266 (1988)).

207. Id.
208. Id. at 928.
209. Id.
210. Id.
211. Id.
212. 195 F.3d 167 (3d Cir. 1999).
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which students were invited to bring a book from home.213

Furthermore, a picture drawn by the student indicating that he
was thankful for Jesus was removed from a hallway display.214

The Oliva court interpreted Hazelwood to stand for "the propo-
sition that educators may impose non-viewpoint neutral re-
strictions on the content of student speech in school-sponsored
expressive activities so long as those restrictions are reasona-
bly related to legitimate pedagogical concerns. '2 15 The Third
Circuit determined this to be the "law of the land. '216 However,
the panel's decision was vacated for en banc review, and the en
banc court did not address the issue of viewpoint neutrality. 217

Thus, while there is a suggestion that this circuit would permit
viewpoint discrimination, the issue has not been settled.

C. Hazelwood Does Not Permit Viewpoint Discrimination

It would be unusual if the Court in Hazelwood intended to
eliminate a well-established principle of First Amendment ju-
risprudence by remaining silent on the issue. This section ar-
gues that by reading Hazelwood in light of the Court's well-
established line of cases requiring viewpoint neutrality in all
forums, its silence on the issue must be interpreted as leaving
the requirement in place. It also acknowledges and challenges
several arguments for abandoning the viewpoint neutrality re-
quirement.

By the time Hazelwood was decided, Supreme Court
precedent was clear that in any type of forum, public or non-
public, the government could not engage in viewpoint discrimi-
nation.218 After Hazelwood, the Court has continued to require
viewpoint neutrality.2 19 Further, it is well-established that de-

213. Id. at 169.
214. Id. at 168-69.
215. Id. at 172-73.
216. Id. at 174.
217. C.H. v. Oliva, 226 F.3d 198 (3d. Cir. 2000) (en banc).
218. See, e.g., Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37,

46 (1983) (government regulation of speech must not be "an effort to suppress ex-
pression merely because public officials oppose the speaker's view"); Cornelius v.
NAACP Legal Def. & Educ. Fund, 473 U.S. 788, 806 (1985) (restrictions on access
to a nonpublic forum must be "reasonable in light of the purpose served by the fo-
rum and [must be] viewpoint neutral").

219. See, e.g., Ark. Educ. Television Comm'n v. Forbes, 523 U.S. 666, 682
(1998) ("To be consistent with the First Amendment, the exclusion of a speaker
from a nonpublic forum must not be based on the speaker's viewpoint and must
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spite the role that schools play in imparting to students the
"shared values of a civilized society," schools do not have li-
cense to "cast a pall of orthodoxy over the classroom. '220 In-
deed, even in the midst of World War II, the Court found that
compulsory flag salutes in public schools violated the First
Amendment because "[i]f there is any fixed star in our constitu-
tional constellation, it is that no official, high or petty, can pre-
scribe what shall be orthodox in politics, nationalism, religion,
or other matters of opinion."221 Thus, while schools are entitled
to exercise control over expression in nonpublic forums "to as-
sure that participants learn whatever lessons the activity is de-
signed to teach, that readers or listeners are not exposed to
material that may be inappropriate for their level of maturity,
and that the views of the individual speaker are not errone-
ously attributed to the school,"222 such control must be ana-
lyzed in light of the clear protections the Court has established
for expressive conduct, even in the school environment. Hazel-
wood must be read in this context.

Those who would abandon viewpoint neutrality under
Hazelwood make several counterarguments. The Tenth Circuit
found it odd that Hazelwood did not mention viewpoint neu-
trality if it did in fact intend to impose such a requirement. 223

The viewpoint neutrality requirement in other nonpublic fo-
rums was settled law, so the Tenth Circuit reasoned that if the
Court intended to import this requirement into the "legitimate
pedagogical concerns" test, it would have said so.22 4 However,
it seems even stranger that given the overwhelming evidence of
the requirement for viewpoint neutrality in all other nonpublic
forum cases, that the Court would do away with that require-
ment in government-run schools without doing so explicitly. If
the Court intended to do away with this requirement in such a

otherwise be reasonable in light of the purpose of the property."); Lamb's Chapel
v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 394 (1993) ("[T]he govern-
ment violates the First Amendment when it denies access to a speaker solely to
suppress the point of view he espouses on an otherwise includible subject.").

220. See, e.g., Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967) (declaring
unconstitutional a New York statue prohibiting people who advocate to overthrow
of the government from teaching in public schools; "[t]he vigilant protection of
constitutional freedoms is nowhere more vital than in the community of American
schools").

221. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).
222. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 271 (1988).
223. Fleming v. Jefferson County Sch. Dist., 298 F.3d 918, 926 (10th Cir. 2002).
224. Id.
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large category of cases, it is difficult to believe that it did so by
remaining silent on the issue.

Another objection from the Tenth Circuit is that Hazel-
wood makes no sense if it is simply a repetition of a test that
has already been stated elsewhere. 225 However, comparing the
language of the test in Cornelius with the test in Hazelwood, it
is difficult to construe the latter as much of a departure from
the former. In Cornelius, the Court held that "[c]ontrol over
access to a nonpublic forum" requires that distinctions are
"reasonable in light of the purpose served by the forum. '226 In
Hazelwood, the Court held that restrictions must be "reasona-
bly related to legitimate pedagogical concerns. '227 In cases un-
der Hazelwood, the purpose served by the forum is related to
education of students. In effect, the Hazelwood test says that
in a forum established for educational purposes, restrictions
must be reasonable in light of that purpose. It is difficult to
view this as a radical departure from the Cornelius standard.

A final objection made to this reading of Hazelwood con-
cerns the discretion that courts traditionally have accorded to
school boards in making educational and curricular decisions.
For example, the Ninth Circuit determined that "[w]e are not
members of the Board of Education and it is not open to us as
judges to decide this case as we might vote were we politi-
cians."228 The Tenth Circuit refers to the "deference to be ac-
corded to school administrators about pedagogical interests, '229

and Hazelwood itself recognized that decisions about what
speech is and is not appropriate "properly rests with the school
board."230

However, as one judge noted, "The majority is correct that
we are not school board members. But we are Article III
judges, entrusted with the responsibility to review official ac-
tion to ensure that it does not offend constitutional norms. '23 1

School officials will often be the best authority on curricular

225. Id. at 927.
226. Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 806

(1985).
227. 484 U.S. at 260.
228. Planned Parenthood of S. Nev., Inc. v. Clark County Sch. Dist., 941 F.2d

817, 820 (9th Cir. 1991) (a case that upheld viewpoint neutrality but nonetheless
upheld the challenged speech restrictions).

229. Fleming, 298 F.3d at 926.
230. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 267 (1988).
231. Planned Parenthood, 941 F.2d at 844 (Norris, J., dissenting).
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matters, but in cases where school officials overstep the bounds
of the First Amendment, judges must not look the other way
simply because such officials are entitled to deference on edu-
cational matters.

CONCLUSION

In order to resolve the question of whether school adminis-
trators may engage in viewpoint discrimination during the
textbook selection process, the Supreme Court must resolve the
two components. First, the Court must develop a test for de-
termining what constitutes government speech, particularly
within the school environment. Second, it must determine
whether Hazelwood requires viewpoint neutrality. The contro-
versy over viewpoint neutrality under Hazelwood began almost
as soon as the case was decided, more than fifteen years ago.
Organizations and scholars with an interest in education and
the First Amendment are calling for the Supreme Court to re-
solve this circuit split.232 Some complain that the Court missed
its chance to address this contentious issue when it denied cer-
tiorari in Fleming v. Jefferson County School District.233 The
Court recently declined to hear another case, Harper v. Poway
Unified School District,234 that could have clarified whether the
First Amendment requires viewpoint neutrality in public
schools. The issue will continue to vex students, teachers, ad-
ministrators, and state officials, as well as textbook authors
and publishers. The Supreme Court should take the next op-
portunity to clarify this important question by finding that

232. See, e.g., Katie Hammett, Commentary, School Shootings, Ceramic Tiles,
and Hazelwood: The Continuing Lessons of the Columbine Tragedy, 55 ALA. L.
REV. 393 (2004); Susannah Barton Tobin, Divining Hazelwood. The Need for a
Viewpoint Neutrality Requirement in School Speech Cases, 39 HARV. C.R.-C.L. L.
REV. 217 (2004).

233. See Tobin, supra note 233.
234. 445 F.3d 1166 (9th Cir. 2006), cert. granted, 127 S. Ct. 1484 (2007) (peti-

tion for writ of certiorari granted so that Court could vacate the Ninth Circuit de-
cision and remand with an order to dismiss the case as moot because the student
involved graduated; denied petition of another student to intervene and prevent
mootness). The Ninth Circuit held that viewpoint discrimination is permissible in
public schools, because "speech in the public schools is not always governed by the
same rules that apply in other circumstances." Harper, 445 F.3d at 1184. How-
ever, that decision was vacated and has no precedential effect in the Ninth Cir-
cuit.
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public schools are not permitted to engage in viewpoint dis-
crimination.
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