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INTRODUCTION

[IInheritance law, which at first seems to be a fortress of the
legitimate family, appears on closer inspection to be more
like @ museum.

Intestacy laws dictate succession of an intestate decedent’s
estate, aiming primarily to honor the presumed donative intent
of the decedent.? The court in the oft-cited case King v. Riffee
maintained that

laws concerning intestate succession are designed to ef-
fect the orderly distribution of property for decedents who
lacked either the foresight or the diligence to make wills.
The purpose of these statutes . . . is to provide a distribution
of real and personal property that approximates what dece-
dents would have done if they had made a will.®

Thus, the effectiveness of the Uniform Probate Code (UPC),*
the model for intestacy law nationwide, depends upon the ex-
tent to which it fulfills the donative intent of the average intes-
tate decedent.®

Family structure, composition, and ideology have changed
dramatically in the past fifty years; blended families, single-
parent families, and families headed by unmarried adults per-
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1. MARY ANN GLENDON, THE TRANSFORMATION OF FAMILY LAW: STATE,
LAw, AND FAMILY IN THE UNITED STATES AND WESTERN EUROPE 289-290 (1989).

2. UNIF. PROBATE CODE § 1-102(b)(2) (amended 1993); King v. Riffee, 309
S.E.2d 85, 87-88 (W. Va. 1983).

3. 309 S.E.2d at 87-88.

4. TUNIF. PROBATE CODE § 1-102(b)(5) (amended 1993) (identifying uniform-
ity among probate law as a primary goal of the Uniform Probate Code); see gener-
ally Lawrence H. Averill, An Eclectic History and Analysis of the 1990 Uniform
Probate Code, 55 ALB. L. REV. 891, 896-901 (1992) (describing the pervasive in-
fluence that the Uniform Probate Code exerts over state probate law).

5. Averill, supra note 4, at 913; see infra Part LA.
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meate the American cultural landscape.f! The UPC recognizes
and accepts the prevalence of multiple marriages and blended
families in contemporary society.” However, the UPC’s con-
spicuous omission of committed, unmarried partners from its
default succession scheme frustrates its self-proclaimed goal of
honoring donative intent. While many areas of law and policy
recognize the increasing prevalence of nontraditional families,®
the UPC selectively addresses the needs of only some kinds of
nontraditional families, adheres to outmoded assumptions in-
applicable to many American families, and consequently sup-
ports absurd results.” Consider the following scenarios:

Forty-five years ago, David and Laura jointly purchased a
house in which they raised their three children. Rather than
participate in a traditional matrimonial ceremony, a ritual
meaningless to both because of previous failed marriages and
lack of religious conviction, they designed and performed an in-
timate commitment ceremony. David dies intestate. Because
the UPC excludes unmarried, surviving partners from the de-
fault inheritance scheme, Laura, despite her long-term, mar-
riage-like relationship with David, inherits nothing.'°

6. Lawrence W. Waggoner, Spousal Rights in Our Multiple-Marriage Soci-
ety: The Revised UPC, 26 REAL PROP. PROB. & TR. J. 683, 685-88 (1992) [hereinaf-
ter Waggoner, Spousal Rights]; Mary Louise Fellows et al., Committed Partners
and Inheritance: An Empirical Study, 16 LAW & INEQ. 1, 2-3 (1998) [hereinafter
Fellows et al., Committed Partners]; Troxel v. Granville, 530 U.S. 57,63 (2000)
(explaining that “[t}he demographic changes of the past century make it difficult
to speak of an average American family”); Turner v. Lewis, 749 N.E.2d 122, 125
(Mass. 2001) (finding that “the concept of ‘family’ is varied and evolving”).

7. UNIF. PROBATE CODE art. II, prefatory note at 41 (amended 1993).

8. See James Herbie DiFonzo, Toward a Unified Field Theory of the Family:
The American Law Institute’s Principles of the Law of Family Dissolution, 2001
BYU L. REV. 923; see also Harry D. Krause, What Family for the 21st Century?, 50
AM. J. Comp. L. 101, 101 (2002) (recognizing the increasing prevalence of nontra-
ditional families, commending increased legal protection for nontraditional fami-
lies, and proposing standards for greater legal protection); see also infra notes
113-27, 134-65.

9. See generally Fellows et al., Committed Partners, supra note 6; see gener-
ally E. Gary Spitko, The Expressive Function of Succession Law and the Merits of
Nonmarital Inclusion, 41 ARIZ. L. REv. 1063 (1999). The UPC fails to provide an
inheritance right to a surviving committed partner. See UNIF. PROBATE CODE §§
2-102 to 2-103 (amended 1993) (providing an inheritance right only to blood rela-
tives, legally recognized spouses, and adopted family members).

10. Lawrence W. Waggoner, Marital Property Rights in Transition, 59 MO.
L. REV. 21, 61-63 (1994) (explaining that a “surviving partner [is treated] as no
more a natural object of the decedent’s bounty than a complete stranger”) [herein-
after Waggoner, Martial Property Rights]; see UNIF. PROBATE CODE §§ 2-102 to
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Carol and Dani lived together for twenty years in a house
upon which they shared a mortgage. Although they would
have married if permitted, current laws prohibit legally-
recognized marriage between same-sex partners. Thus, an or-
dained minister performed a commitment ceremony to sym-
bolically consummate their union. They co-parented Carol’s
two children from a prior marriage. Each has named the other
as the primary beneficiary on her life insurance policy. To-
gether, they planned to consult an attorney to design wills,
each woman intending to leave her entire estate to the other.
However, at age thirty-nine, Dani dies intestate. Despite their
long-term, marriage-like relationship, and evidence that Dani
would prefer that Carol inherit her entire estate, the UPC de-
nies Carol any inheritance right to Dani’s estate.'

Concededly, all competent adults may design testamentary
instruments to control distribution of their estate.'? However,
ability to act does not justify discriminately denying protections
to unmarried partners for inaction. By definition, intestacy
laws provide a default scheme to dispose of a decedent’s estate
when that person, irrespective of marital status, fails to act.’®
Although exclusive reliance on marital status easily identifies
potential recipients, it provides neither an effective nor a just
means of identifying an intestate decedent’s desired recipi-
ents.” An effective and just default distribution scheme should
honor the donative intent of the average intestate decedent,
whether married or unmarried, thereby offering a fair default
plan for estate distribution and supplanting the need for tes-
tate succession in typical situations.'

This comment analyzes the notable absence of provisions
for surviving partners of committed relationships'® in the UPC,
and ultimately concludes that inclusion of surviving partners

2-103 (amended 1993) (providing an inheritance right only to blood relatives, le-
gally recognized spouses, and adopted family members).

11. Waggoner, Marital Property Rights, supra note 10, at 61-63; see UNIF.
PROBATE CODE §§ 2-102 to 2-103 (amended 1993).

12. UNIF. PROBATE CODE § 2-501 (amended 1993).

13. Kingv. Riffee, 309 S.E.2d 85, 87-88 (W. Va. 1983).

14. See generally Spitko, supra note 9; see also infra Part I1.C.2.b. and ac-
companying notes.

15. See David B. Cruz, Just Don’t Call It Marriage: The First Amendment
and Marriage as an Expressive Resource, 74 S. CAL. L. REV. 925, 932 (2001).

16. As used in this paper, “surviving partners” refers to partners who fulfill
specific criteria demonstrating a substantial level of emotional and financial
commitment. See infra Part II1.B.1 for a more complete discussion.
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would more aptly effectuate UPC goals. Part I describes con-
temporary trends relating to married and unmarried partner-
ships and examines the legal significance accorded to marital
status. This analysis challenges the assumed correlation be-
tween marital status and substantive commitment. Part II ex-
amines the development of intestacy law, focusing specifically
on the role of marital status in determining intestate succes-
sion. This analysis suggests that, by categorically excluding
unmarried partners, the UPC offers an inheritance scheme
that frustrates the donative intent of the average, unmarried
intestate decedent. Part III describes judicial, legislative, and
scholarly responses to inequitable, status-based legal provi-
sions. This section describes developments in family law and
real property law that define and identify committed partners
and urges the UPC to adopt a functional definition of partner-
ship consistent with contemporary trends. Finally, this section
proposes several amendments to the UPC to increase equity in
intestate succession.

I PARTNERSHIP IN FOCUS: BROKEN VOWS AND PERMANENT
PROMISES

To the extent that marriage is rooted in tradition, it
provides stability and consistency. To the extent that mar-
riage remains a social institution with vitality and meaning
today, it is evolutionary.”’

Legal traditions similarly provide stability and consis-
tency. As a social institution, however, law responds to social
changes and influences subsequent societal developments.'®
The legal recognition afforded marriage transforms it into a fa-
vored status, and assumes that it indicates a desirable set of
values and characteristics.’® However, in our divorce-prone,

17. Linda S. Eckols, The Marriage Mirage: The Personal and Social Identity
Implications of Same Gender Matrimony, 5 MICH. J. GENDER & L. 353, 363 (1999).

18. Mary Louise Fellows, Pride and Prejudice: A Study of Connections, 7 VA.
d. Soc. PoLY & L. 455, 46667 (2000) [hereinafter Fellows, Pride and Prejudice];
see Susan S. Silbey & Austin Sarat, Critical Traditions in Law and Society Re-
search, 21 LAW & SOC’Y REV. 165, 170 (1987).

19. Lynn D. Wardle, A Critical Analysis of Constitutional Claims for Same-
Sex Marriage, 1996 BYU L. REV. 1, 39 (asserting that “relations themselves are
uniquely valuable . . . [and] are given the preferred status and label of marriage”);
Cruz, supra note 15, at 932 and accompanying text; see Partners Task Force for
Gay & Lesbian Couples, U.S. Federal Laws for the Legally Married, at
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multiple-marriage society, where unmarried, cohabiting, com-
mitted partners constitute a significant and growing segment
of the population,? reliance on marital status as a prerequisite
for preferential treatment is fundamentally flawed.

Section A examines the presupposed correlation between
characteristics traditionally associated with marriage and
marital status. After determining that marital status ineffec-
tively identifies characteristics relating to commitment and
family composition, Section B discusses the variety of reasons
why couples who possess those characteristics traditionally as-
sociated with marriage may not marry.

A. Marital Status and Substantive Commitment

Unmarried committed partners comprise an established
and increasingly prevalent segment of the American social fab-
ric. The 2000 Census reported that eleven million people iden-
tified themselves as unmarried, but living with a partner,®
compared to less than one million such partnerships reported
in 1960.2 The number of unmarried, cohabiting couples in-
creased seventy-two percent between 1990 and 2000.2 Assum-
ing current trends continue, unmarried adults will soon head a
majority of households,?* with an increasing number of these
households headed by unmarried partners.

Marital status alone fails to characterize the duration and
extent of commitment between partners. Cohabitation be-
tween unmarried persons tends to be shorter in duration than
marriages, primarily because cohabitation often “ends” in mar-

http//www.buddybuddy.com/mar-fed.html (2003) (reporting the U.S. General Ac-
counting Office’s finding that “the federal government uses marital status as the
qualification for more than 1,049 federally regulated rights and responsibilities”).

20. See infra Parts I.A-B.

21. Alternatives to Marriage Project, Statistics, at http//www.unmarried
.org/statistics.html (last visited Jan. 11, 2004) (citing U.S. Census Bureau, 2000)
[hereinafter Alternatives to Marriage Project, Statistics].

22. Id. Same-sex partners account for approximately thirty percent of
households headed by unmarried, committed partners. Fellows et al., Committed
Partners, supra note 6, at 3.

23. Alternatives to Marriage Project, Statistics, supra note 21 (citing 2000
census).

24. Michelle Conlin, Unmarried America, BUSINESSWEEK, Oct. 20, 2003, at
http//www.businessweek.com/magazine/content/03_42/b3854001_mz001.htm.

25. Alternatives to Marriage Project, Statistics, supra note 21 (citing 2000
census); Waggoner, Marital Property Rights, supra note 10, at 64.
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riage.”® However, “approximately forty-three percent of first
marriages end in separation or divorce within fifteen years,”
simultaneously ending cohabitation and presumably the values
attributed to marital status. Although married partners pres-
ently head a narrowing majority of family households,?® “[o]nly
one-quarter of American households consist of what most peo-
ple think of as a ‘traditional family’: a married couple and their
children.”® Many households headed by married partners
would more accurately be classified as “blended families,” com-
posed of participants in previously failed marriages.*

B. Lacking Status: Why Committed Partners Do Not
Marry

Conceptualizations of marriage and family are changing.®
“[Seventy-four] percent of Americans define a family as ‘a
group of people who love and care about each other’ regardless
of blood relation or marital status.” One academic definition
of marriage is “[a] committed relationship between two per-
sons, formalized by society . .. with traditional, religious, and
legal roots.” Theoretically, “marriage is the social acknowl-
edgement of and support for two people’s commitment to a rela-
tionship.”* Although a marriage certificate alters the status of

26. See Wendy D. Manning & Pamela J. Smock, Why Marry? Race and
Transition to Marriage Among Cohabitors, 32 DEMOGRAPHY 509, 509-520 (1995).

27. Govspot, Government Reports on Family, at http://www.govspot.com/
news/reports/family.htm (last visited Jan. 11, 2004) (citing Matthew D. Bramlett
& William D. Mosher, First Marriage Dissolution, Divorce, and Remarriage:
United States, http://www.cde.gov/nchs/data/ad/ad323.pdf (May 31, 2001)).

28. Conlin, supra note 24.

29. Alternatives to Marriage Project, Statistics, supra note 21, (citing The
Emerging 21st Century Family, National Opinion Research Center, Univ. of Chi-
cago (1999)).

30. Fellows et al., Committed Partners, supra note 6, at 1-3; Susan E. Dal-
ton, From Presumed Fathers to Lesbian Mothers: Sex Discrimination and the Le-
gal Construction of Parenthood, 9 MICH. J. GENDER & L. 261, 325-26 (2003).

31. Troxel v. Granville, 530 U.S. 57, 63 (2000) (“The demographic changes of
the past century make it difficult to speak of an average American family.”);
Turner v. Lewis, 749 N.E.2d 122, 125 (Mass. 2001) (The court takes “judicial no-
tice of the social reality that the concept of ‘family’ is varied and evolving . . . .”).

32. Alternatives to Marriage Project, FAQ: Frequently Asked Questions, An-
swer to Question 7, at http://www.unmarried.org/faq.html (last visited Jan. 11,
2004) (relying on Mellman & Lazarus, Mass. Mutual, 1989, national survey of
1,200 adults).

33. Eckols, supra note 17, at 359.

34. Id. at 360.
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committed partnerships, committed partners, irrespective of
marital status, exhibit behaviors and emotions similar to mar-
ried partners.® Thus, because of the legal benefits available
exclusively to married partners, the following question arises:
if married and unmarried partners possess so many similar
characteristics, why do so many committed partners remain
unmarried?

1. Opposite-Sex Partners

Opposite-sex partners are legally permitted to marry, but
choose not to for a variety of reasons that range from inoppor-
tune timing to ideological convictions. First, many proclaim
the intent to marry, but for reasons relating to emotional
readiness, financial security, or other factors, postpone mar-
riage.”® Second, many Americans erroneously rely on the com-
mon-law marriage doctrine, which no longer exists in most ju-
risdictions.®” These committed partners are later surprised
when the law denies them a right to their partner’s estate.
Third, partners who have previously married and divorced, for
whom marriage may represent an undesirable reminder of a
failed relationship, may want to emulate the substance tradi-
tionally associated with marriage without adopting its form.*
Fourth, cultural background may influence marital decisions;
some social and ethnic groups generally demonstrate a higher
incidence of cohabitation and a lower frequency of marriage.*
Finally, for some, marriage represents a discriminatory, patri-
archal institution they do not support.”’ This latter sentiment

35. The lack of statistics available on unmarried partners makes this asser-
tion difficult to support. However, increased litigation between unmarried part-
ners and the increasing number of policies that offer similar protections to both
married and unmarried partners suggest that these similarities exist. See infra
Part III and accompanying notes.

36. See AM. L. INST., PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION:
ANALYSIS AND RECOMMENDATIONS §6.02 ¢cmt. a (2002) [hereinafter ALI, FAMILY
DISSOLUTION].

37. Id. (explaining that only eleven states and the District of Columbia rec-
ognize common law marriage and no state extends recognition to same-sex part-
ners).

38 Id.

39. Id.

40. See Alternatives to Marriage Project, FAQ: Frequently Asked Questions,
Answer to Question 8, at http://www.unmarried.org/faq.html (last visited Jan. 11,
2004) (listing a variety of reasons committed partners do not marry including re-
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reflects criticism of both the contemporary, practical failure of
many marriages and laws denying same-sex partners access to
this institution.*!

2. Same-Sex Partners

The situation is markedly different for same-sex partners.
Legal prohibition of same-sex marriage prevents same-sex
partners from acquiring legally-recognized marital status.*?
Thus, it is difficult to assess the percentage of the population
that would, but for this legal prohibition, choose to marry. The
legal prohibition of same-sex marriage has unarguably affected
the perception of marriage within same-sex communities, and
some partners will not join an institution which historically
and presently discriminates against them.*

However, a majority of same-sex partners have stated that
they would marry if legally permitted.* These partners not
only desire social acceptance, but more often desire the legal
entitlements and protections incident to marriage to which, but
for the prohibition of their union, they would be legally enti-
tled.** A majority of Americans, although they oppose same-sex
marriage, support inheritance rights for same-sex partners.“

As a fitting conclusory note on the sentiments of opposite-
and same-sex partners regarding the role of marriage in their

sentment for government regulation of marriage and opposition to same-sex mar-
riage prohibitions).

41. Id.

42. All fifty states deny same-sex partners the right to marry. Goodridge v.
Dept. of Public Health, 798 N.E.2d 941, 990 (Mass. 2003) (“No State Legislature
has enacted laws permitting same-sex marriages; and a large majority of States,
as well as the United States Congress, have affirmatively prohibited the recogni-
tion of such marriages for any purpose.”) (citations omitted).

43. See generally Thomas B. Stoddard & Paula L. Ettelbrick, Gay Marriage:
A Must or a Bust?, OUT/LOOK: NAT'L GAY AND LESBIAN Q., Fall 1989, at 8, 8-17.

44. See Partners Task Force for Gay & Lesbian Couples, Attitudes Toward,
Legal Marriage, at http://www.buddybuddy.com/survey-p.html (Aug. 1995) (“60
percent [of survey respondents] said they would get legally married if it were pos-
sible”).

45. See generally Stoddard & Ettelbrick, supra note 43, at 8-17; see also
Partners Task Force for Gay & Lesbian Couples, Attitudes Toward Legal Mar-
riage, Sample Responses to Why We Would or Would Not Get Legally Married, at
http://www.buddybuddy.com/survey-p.html (Aug. 1995).

46. Partners Task Force for Gay & Lesbian Couples, Legal Marriage Sur-
veys, at http://www buddybuddy.com/mar-surv.html (Nov. 2003) (citing a
Time/CNN poll Oct. 9-10, 1989).
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partnerships, the American Law Institute found that “the ab-
sence of formal marriage may have little or no bearing on the
character of the parties’ domestic relationship.”™’ Just as mari-
tal status no longer necessarily implies lifelong commitment, a
couple’s status as unmarried and committed does not support a
presumption that the couple lacks those characteristics tradi-
tionally associated with marriage.

II. AN OPTICAL ILLUSION;: MARITAL STATUS AS A
MEASUREMENT OF DONATIVE INTENT

[IIntestacy law not only reflects society’s familial norms but
also helps to shape and maintain them.*®

A. The History and Development of Intestacy Law

Probate law develops in response to evolving family struc-
tures and social norms.*® Initially created in 1969, the UPC re-
sponded primarily to the emergence of the nuclear family.*
Thus, the UPC abandoned the universal inheritance rule which
provided inheritance rights to remote relatives.”® Additionally,
although intestacy law traditionally excluded adopted and non-
marital children, the UPC included them in the intestate suc-
cession scheme.® Finally, the UPC granted significant rights
to surviving spouses who, prior to the development of the UPC,
possessed no inheritance rights against blood relatives of the
decedent.®

Inclusion of surviving spouses, and adopted and non-
marital children, reflects contemporary efforts to define and
honor the donative intent of the average intestate decedent.*
These inclusions recognize the average decedent’s desire to
leave his or her estate to individuals the decedent considers

47. ALI FAMILY DISSOLUTION, supra note 36, § 6.02 cmt. a.

48. Spitko, supra note 9, at 1100.

49. Fellows et al., Committed Partners, supra note 6, at 8; Fellows, Pride
and Prejudice, supra note 18, at 466-67.

50. See generally GLENDON, supra note 1, at 238-240.

51. LAWRENCE W. WAGGONER ET AL., FAMILY PROPERTY LAW 70 (1992).

52. UNIF. PROBATE CODE §§ 2-103, 2-114 (amended 1993); Fellows, Pride
and Prejudice, supra note 18, at 466-67.

53. Fellows, Pride and Prejudice, supra note 18, at 466—67.

54. Id. at 465--67.
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“family.” Although these intended recipients may possess a
blood-relation to the decedent, the provisions regulating intes-
tate succession among spouses and adopted children recognize
and validate changes in family structure. Thus, members of
the nuclear family, regardless of blood relationship, are the
preferred recipients of an intestate decedent’s estate.*

B. Contemporary Intestacy Law

This section will explore the rationales that support inclu-
sion or exclusion of various individuals and groups in or from
contemporary intestacy law. Section 1 describes recent sub-
stantive revisions to the UPC and describes the primary goals
of contemporary intestacy laws. Section 2 analyzes both the
express and implied secondary goals of intestacy laws. Section
3 examines the role of discretion in the administration of intes-
tacy law.

1. Primary Goals of Intestacy Policies

The 1990 revision to the UPC sought to cure intent-
defeating formalism® to more effectively achieve its foremost
objective—honoring donative intent.”® A survey examining the
customary donative intent of married individuals revealed a
preference that the surviving spouse inherit most or all of the
decedent’s estate.®® Thus, the 1990 revision significantly in-
creased the spousal intestate share.* The spousal entitlement
applies irrespective of the duration or quality of the marriage.”
However, if a committed partner survives an unmarried, intes-
tate decedent, the decedent’s estate will pass exclusively to
blood relatives, denying the surviving partner any right to the

55. Id.

56. Id.

57. UNIF. PROBATE CODE art. 11, prefatory note at 41 (amended 1993).

58. Id.; see also Waggoner, Spousal Rights, supra note 6, at 688.

59. Waggoner, Martial Property Rights, supra note 10, at 36-37.

60. UNIF. PROBATE CODE § 2-102 (amended 1993). See RESTATEMENT
(THIRD) OF PROP.: WILLS & DONATIVE TRANSFERS § 2.2 at 61 (1999) (“[Tlhe sur-
viving spouse takes either the entire intestate estate or a specified lump sum plus
a specified percentage of the excess, if any, depending on what other relatives
survive the decedent.”); Waggoner, Marital Property Rights, supra note 10, at 37—
3s8.

61. UNIF. PROBATE CODE § 2-202 (amended 1993); Waggoner, Marital Prop-
erty Rights, supra note 10, at 62.
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decedent’s estate.” Absent qualifying blood-related beneficiar-
ies, the estate ultimately escheats to the state, leaving the sur-
viving partner with nothing.%

To effectively honor donative intent, the drafters of the
Code sought to “develop sensible [probate] rules adaptable to
the ever-changing climate of marital behavior.”®* The drafters
recognized “the advent of the multiple-marriage society, result-
ing in a significant fraction of the population being married
more than once and having stepchildren and children by previ-
ous marriages . . . .”® Because of this demographic change, the
drafters incorporated thirteen different distribution schemes to
account, selectively, for contemporary family forms and struc-
tures.®®

2. Secondary Goals of Intestacy Policies

Notwithstanding its primary purpose, legal scholars at-
tribute a variety of secondary goals to intestacy law.®” These
secondary aims offer social, economic, and administrative justi-
fications for, and reflect desirable consequences of, intestacy
law.

Social aims associated with intestacy law include “protect-
ing the financially dependent family™® and encouraging tradi-
tional family structure,*® while simultaneously adapting to the
“changing nature of ‘family.”® These aims reflect an under-
standing that family provides the “basic unit of social organiza-

62. Waggoner, Marital Property Rights, supra note 10, at 63 (explaining that
a “surviving partner [is treated] as no more a natural object of the decedent’s
bounty than a complete stranger”); see UNIF. PROBATE CODE §§ 2-102 to 2-103
(amended 1993) (providing an inheritance right only to blood relatives, legally
recognized spouses, and adopted family members).

63. See UNIF. PROBATE CODE §§ 2-102 to 2-103 (amended 1993).

64. Waggoner, Spousal Rights, supra note 6, at 688.

65. UNIF. PROBATE CODE art. II, prefatory note at 41 (amended 1993).

66. Spitko, supra note 9, at 1077-78; see UNIF. PROBATE CODE §§ 2-101 to 2-
103 (amended 1993).

67. Fellows et al., Committed Partners, supra note 6, at 12-13; Cristy G.
Lomenzo, A Goal-Based Approach to Drafting Intestacy Provisions for Heirs Other
than the Surviving Spouse, 46 HASTINGS L.J. 941, 947 (1995); see Spitko, supra
note 9, at 1066.

68. Lomenzo, supra note 67, at 947.

69. See id.; see also Mary Louise Fellows et al., Public Attitudes About Prop-
erty Distribution at Death and Intestate Succession Laws in the United States,
1978 AM. B. FOUND. RES. J. 319, 324 (1978).

70. Spitko, supra note 9, at 1066.
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tion” and support. Thus, intestacy law both secures and vali-
dates familial relationships.” Specifically, the revised UPC ac-
cepts the partnership theory of marriage, which minimizes the
symbolic significance of marriage and emphasizes substantive
characteristics of emotional and economic partnerships.”

The economic rationale for intestacy law supports individ-
ual “accumulation of property” and aims to reward economic
investment.” Consistent with its support for the partnership
theory of marriage,” intestacy law logically assumes that those
to whom a person is economically tied during life would be
those for whom the decedent intended to provide upon death.
Furthermore, this emphasis implies that long-term economic
investments and decisions often reflect a desire to provide for
self and family both in the present and in the future.

From an administrative standpoint, intestacy law strives
to ensure fair distribution of property through a simple, com-
prehensive scheme.” Reliance on marital status unarguably
ensures a simple scheme that clearly includes or excludes po-
tential recipients. To account for the increasing prevalence of
multiple marriages and blended families in contemporary soci-
ety, and to ensure fairness in intestate succession without sac-
rificing simplicity, the UPC increased the number of provisions
used to determine intestate succession.” To most effectively
and equitably dispose of an intestate decedent’s estate, the re-

71. Alissa Friedman, The Necessity for State Recognition of Same-Sex Mar-
riage: Constitutional Requirements and Evolving Notions of Family, 3 BERKELEY
WOMEN’S L.J. 134, 134 & n.1 (1988).

72. UNIF. PROBATE CODE art. II, prefatory note (amended 1993). A UPC
drafter maintained that:

[Tlhe ideal to which marriage aspires [is] that of equal partnerships be-

tween spouses who share resources, responsibilities and risks. . . .

From a policy standpoint, this partnership framework is desirable both

because it encourages cooperative commitments between spouses and

because it serves broader egalitarian and caretaking objectives.

.. .[and] promotel[s] gender equality.
Waggoner, Marital Property Rights, supra note 10, at 44 (alteration in original)
(quoting Rhode & Minow, Reforming the Questions, Questioning the Reforms, in
DIVORCE REFORM AT THE CROSSROADS 191, 198-99 (Stephen D. Sugarman &
Herma Hill Kay, eds. 1990)).

73. Lomenzo, supra note 67, at 946—47.

74. UNIF. PROBATE CODE art. II, prefatory note (amended 1993); Waggoner,
Marital Property Rights, supra note 10, at 44.

75. Fellows et al., Committed Partners, supra note 6, at 3; Spitko, supra note
9, at 1066, Lomenzo, supra note 67, at 947.

76. Spitko, supra note 9, at 1080.
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vised UPC outlines thirteen distinct distribution patterns.”
The UPC recognizes a variety of family compositions, and pro-
vides for distribution patterns that consider the number of per-
sons surviving the decedent, and the relationship of survivors
to the intestate decedent.”® Once the surviving recipients have
been identified, the UPC provides clear instructions to dictate
estate distribution.”

3. Discretion in Intestacy Law

Although the UPC proclaims honoring donative intent as
its primary aim, it does not allow for discretion in individual
cases in order to effectuate that aim where its rules mandate
inequitable outcomes.®

Traditional [intestacy] legislation does not authorize a court
to inquire into the harmony or disharmony in the marital
relationship. It does not allow for inquiry into the surviving
spouse’s contribution to the decedent’s wealth. It does not
allow for any inquiry into the surviving spouse’s
needs....»!

Thus, even where evidence suggests that a married decedent
would have denied the surviving spouse a share of the estate,
the UPC nonetheless guarantees a share of a married intestate
decedent’s estate to the surviving spouse. Conversely, even
where evidence supports a finding that an unmarried decedent
would prefer that the surviving partner take an intestate share
of the estate, the UPC denies the surviving partner this right.

C. The Self-Defeating Nature of Contemporary Intestacy
Law

The characteristics of contemporary partners relative to
the promulgated aims of intestacy law illustrate that the exclu-
sionary marital restriction often mandates ineffective and in-

77. Id. at 1077-78; see UNIF. I\’ROBA’I‘E CODE §§ 2-101 to 2-103 (amended

78. See generally UNIF. PROBATE CODE art. II (1993).
79. Id.

80. WAGGONERET AL, supra note 51, at 63.

81. Id.at 101.
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equitable estate distribution where an unmarried, committed
partner dies intestate.

1. Donative Intent

By assuming that only marital status indicates a certain
quality of committed relationship, the UPC presently adheres
to an outmoded idea of family. The resulting UPC intestate
succession scheme thus frustrates its self-proclaimed goals and
demonstrates the necessity of amendments that adapt to
changing family norms. Conspicuously absent from the
amended Code is any recognition of, or protection for, unmar-
ried partners who exhibit the characteristics which intestacy
policies seek to encourage and reward. This exclusion suggests
that the Code erroneously adheres to a paradigm of family in
which committed partners do not support or desire to provide
for a surviving partner even where the relationship at issue
mirrors that of a married couple, but for a marriage certifi-
cate.®

A survey aimed at identifying the donative intent of un-
married partners exposed the fallacy of this assumption.®® It
revealed that most unmarried partners prefer that their part-
ner inherit their estate were they to die intestate.* Respon-
sively, a UPC drafter designed a proposal to offer limited in-
heritance rights to surviving committed partners.®® Ultimately,
the drafters rejected this proposal in favor of one that categori-
cally excludes committed partners from the intestacy code.®
The drafters likely abandoned this proposal for fear that it
would deter states from adopting the UPC,* despite the fact
that the severable nature of UPC provisions enable states to

82. See generally Averill, supra note 4, at 911-18 (describing the effect that
failure to conduct comprehensive surveys of deonative intent has on probate law);
UNIF. PROBATE CODE art. II (amended 1993) (explaining that intestacy law aims
primarily to honor donative intent, but fails to extend intestacy rights beyond
spouses, adopted children, and blood-related survivors); Waggoner, Marital Prop-
erty Rights, supra note 10, at 63 (explaining that a “surviving partner [is treated]
as no more a natural object of the decedent’s bounty than a complete stranger”).

83. See generally Fellows et al., Committed Partners, supra note 6, at 36-52.

84. Id.

85. Id. at 92-95; see also infra Part I11.A.2.

86. See generally UNIF. PROBATE CODE §§ 2-102 to 2-103 (amended 1993)
(providing an inheritance right only to blood relatives, legally recognized spouses,
and adopted family members).

87. Spitko, supra note 9, at 1097-98.
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adopt “the most politically palatable acts for passage in their
jurisdiction. . . . [thereby] increas[ing] the influence of the Code
and motivat[ing] more jurisdictions to adopt its reform propos-
als.”®

2. Secondary Goals

Scholars have suggested that intestacy laws attempt, via a
comprehensive, equitable scheme, to encourage nuclear fami-
lies, promote traditional family structure, protect economic
family ties, and reward and encourage economic investment.*
The exclusionary marital restriction similarly frustrates intes-
tacy law’s secondary goals.

a. Social and Economic Aims

Intestacy law’s social and economic aims reflect an intent
to protect financially and emotionally committed family units.
The UPC recognizes and encourages the partnership theory of
marriage.®® The partnership theory of marriage contemplates
two persons contributing equally to the maintenance of a life-
long relationship, where both individuals contribute to mutual
investments.’’ Lawrence Waggoner, a primary contributor to
the revised UPC, defends the marital status distinction by as-
serting that intestacy law seeks to protect and reward emo-
tional commitment and financial interdependence among com-
mitted partners.”” This assertion implies that it is not marital
status itself which justifies intestacy benefits; rather, it sug-
gests that intestacy law seeks to protect and reward partners
who possess those characteristics associated with the partner-
ship theory of marriage. The partnership theory of marriage
recognizes a lifestyle which may be present among married
couples, but is not necessarily achieved consequent to marital
status.

Providing inheritance rights to spouses and descendents
emphasizes traditional family structure, encourages a social

88. Averill, supra note 4, at 900.

89. Lomenzo, supra note 67, at 947; Fellows et al., Committed Partners, su-
pra note 8, at 3; Spitko, supra note 9, at 1066.

90. Waggoner, Spousal Rights, supra note 6, at 715-18.

91. Id.; Waggoner, Marital Property Rights, supra note 10, at 43—44.

92. Waggoner, Spousal Rights, supra note 6, at 717-18.
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preference for nuclear families, and recognizes that persons
prefer that immediate family members inherit their property.
Significantly, however, intestacy law recognizes the prevalence
of multiple marriages and accounts for stepfamilies and non-
marital children.” These inclusions provide telling information
regarding new interpretations of intestacy law’s secondary
goals and also illustrate the feasibility of accommodating the
needs of contemporary families,

By recognizing blended families as a significant and le-
gitimate segment of society worthy of recognition in the intes-
tate succession scheme, the UPC validates blended families.®*
Inclusion also recognizes that the UPC’s previous failure to ac-
count for blended family members not only mandated inequita-
ble estate distribution, but also affected social perceptions of
blended families. Scholars of intestacy law suggest that “legal
rules may affect relations between stepfamily members. The
lack of clear legal obligations between stepparents and step-
children may lessen their degree of commitment. Legal ambi-
guities also perpetuate the uncertain status of stepfamilies in
society and may exacerbate adjustment difficulties for family
members.”® Thus, provisions that account for blended families
implicitly recognize that, despite their somewhat nontradi-
tional form, such social units constitute nuclear families and
embody legitimate family structure and values. Recognition of
blended families and inclusion of non-marital children demon-
strates that the new UPC rewards and protects nuclear family
structures, regardless of their specific form. These more recent
inclusions illustrate that intestacy laws can and should adapt
to changing definitions of family.

Families headed by unmarried partners, though nontradi-
tional by label, often constitute nuclear families and embody
legitimate family structure and values. Thus, although the
UPC aims to protect traditional family structure, the fact that
the UPC accepts the partnership theory of marriage and ac-
counts for blended families supports a concern with preserving
the substance, as opposed to form, of traditional families. Like

93. See generally UNIF. PROBATE CODE art. II (amended 1993).

94. UNIF. PROBATE CODE art. II, prefatory note (amended 1993); Fellows,
Pride and Prejudice, supra note 18, at 466-67.

95. WAGGONER ET AL, supra note 51, at 37 (quoting Note, The Spousal
Share in Intestate Succession: Stepparents Are Getting Shortchanged, 74 MINN. L.
REV. 631, 64748 (1990)).



2004] FUNCTIONAL FAMILIES & DYSFUNCTIONAL LAWS 227

blended families prior to the 1990 revisions to the UPC, exclu-
sion of committed partners encourages social and personal per-
ceptions of committed partnerships as less legitimate.*®

Furthermore, economic interdependence exists between
many unmarried partners.”” To the extent that unmarried
partners’s level of economic interdependence may differ from
married partners’s, much of this discrepancy can be attributed
to the lack of social validation of and legal protection for such
relationships. Economic interdependence has been declared a
social interest that intestacy law seeks to reward.® Including
unmarried, committed couples in the intestacy scheme would
clearly further this interest by preserving the wealth that
partners jointly generate.

Intestacy laws implicitly validate or invalidate various
types of relationships to the extent they provide for persons re-
lated by blood or affinity to the intestate decedent.”® The in-
heritance rights guaranteed to some family members, such as
surviving spouses and adopted children, not only presume the
existence of an emotional and financial connection between
these family members, but also demonstrate societal approval
of such relationships. The conspicuous omission of an entire
segment of the population from the UPC does not merely fail to
address the needs of this group; it devalues and denies the do-
native intent of many unmarried intestate decedents.

b. A Simple, Comprehensive Scheme

The UPC strives to achieve its substantive goals through a
simple, comprehensive scheme.!® The UPC intestate succes-
sion scheme assumes that reliance on marital status ensures a
comprehensive scheme while exclusion of individuals who lack
the requisite status ensures its simplicity. A UPC drafter ex-
plains that

96. See Spitko, supra note 9, at 1064—65, 1100; see also Fellows et al., Com-
mitted Partners, supra note 6, at 8.

97. See infra Part IIL.B.1.b.

98. Fellows et al., Committed Partners, supra note 6, at 3; Spitko, supra note
9, at 1066, Lomenzo, supra note 67, at 947.

99. Fellows et al., Committed Partners, supra note 6, at 8.

100. Spitko, supra note 9, at 1066; Lomenzo, supra note 67, at 947.
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[blasing [intestacy] rights on status is not only beneficial to
the spouse, but also efficient for society. It means that
spouses can claim these rights without having to prove any-
thing about the underlying details or commitment of their
relationships. The marriage certificate itself qualifies the
person for what the law allows.

Although use of marital status as the exclusive means of
establishing a qualifying partnership ensures administrative
simplicity, it creates an under-inclusive and inequitable suc-
cession scheme. Professor Spitko observed that there is “no ex-
press support ... for the view that the drafters implemented
the marital-sharing theory because of a preference for marital
relationships as compared to non-marital relationships.”'%
Based on the UPC’s acceptance of the partnership theory of
marriage, it is the partnership, not the marriage, that intestacy
law should encourage and reward. Thus, by excluding commit-
ted partners to ensure purported simplicity, the UPC fails to
provide a comprehensive intestate succession scheme.

Presently, UPC intestacy provisions consider the marital
status of the intestate decedent and account for the variety of
situations created by the increased prevalence of blended fami-
lies where a particular decedent may be survived by children
from a variety of different unions.'® Though based on more in-
tricate provisions than former schemes, the current standards
for intestate succession among blended families mandate far
more equitable results.”™ A scheme that favors “fairness when
dealing with step-families,” but purported simplicity when un-
married couples are concerned, “is difficult to justify.”'® Addi-
tionally, as noted by an expert in intestacy law, an increase in
the number of UPC provisions does not necessarily increase
complexity, particularly where a comprehensive and equitable
scheme results.!® Thus, in intestacy law, comprehensive, equi-
table distribution provisions can contribute to a clear, simple
intestate succession scheme.

101. Waggoner, Marital Property Rights, supra note 10, at 62 (citation omit-
ted).

102. Spitko, supra note 9, at 1093,

103. See generally UNIF. PROBATE CODE art. II (amended 1993).

104. Id.

105. Spitko, supra note 9, at 1080.

106. Id.
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A comprehensive and equitable succession scheme which
accounts for surviving partners must identify committed part-
ners to whom a decedent would grant an inheritance right,
while simultaneously excluding partners to whom the decedent
would grant no such right. A variety of legislative, academic,
and judicial developments demonstrate the necessity and fea-
sibility of defining and identifying committed partners. %
These examples, explored below, provide an excellent founda-
tion from which to design a more equitable and comprehensive
intestate succession scheme.'®

ITI. AN IMAGE OF THE FUTURE: INCLUSION OF COMMITTED
PARTNERS IN INTESTACY LAW

Where the legislature must be most conscientious is in keep-
ing up with the opinions of society so that the definition [it
adopts] reflects the most favored set of values and grants
benefits to all who can manifest those ideals.*®

Policies that assume the prevalence of traditional family
structures systematize inequitable practices and negate the in-
terests and legitimacy of the increasing number of nontradi-
tional families in the United States. However, public senti-
ment'" and deficiencies in both the default succession scheme
and other legal arenas provide increasing support for granting
legal rights to nontraditional families. Consequently, several

107. See infra Part II1.B.1.

108. Id.

109. Eckols, supra note 17, at 374-75.

110. Partners Task Force for Gay & Lesbian Couples, Domestic Partner Sta-
tistics, Insurance, Taxes, Court Cases, at http://www.buddybuddy.com/d-p-
nglhtml (2000) (reporting that, although a majority of Americans oppose same-
sex marriage, more than 62 percent of Americans support domestic partners re-
ceiving equal access to inheritance benefits) (citing NATIONAL GAY AND LESBIAN
TASK FORCE POLICY INSTITUTE, DOMESTIC PARTNERSHIP ORGANIZING MANUAL
(May 1999)) [hereinafter Partners, Domestic Partner Statistics]; Thomas F. Cole-
man, The Hawaii Legislature Has Compelling Reasons to Adopt a Comprehensive
Domestic Partnership Act, 5 TUL. J.L. & SEXUALITY 541, 549-50 (1995) (asserting
that “[tlhe general public is overwhelmingly opposed to the legalization of same-
sex marriage,” according to various polls, but there is growing support for domes-
tic partnership rights); Cindy Tobisman, Marriage vs. Domestic Partnership: Will
We Ever Protect Lesbians’ Families?, 12 BERKELEY WOMEN’S L.J. 112, 118 (1997)
(referencing a 1996 exit poll that showed over half of Americans believed gay and
lesbian families should have legal protection and inheritance rights, but over half
of Americans supported the Defense Of Marriage Act (“DOMA™)).



230 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 75

legislatures, judges, and scholars have proposed or adopted
various schemes and standards to offset systematic deficien-
cies.!!! Section A examines recent attempts to increase fairness
in intestate succession. Although these efforts berefit nontra-
ditional families, they nonetheless perpetuate existing system-
atic inequities. Section B explores developments in other areas
of law and policy which recognize and protect committed part-
nerships. This section considers these developments and modi-
fies existing policies to propose practical amendments to the
UPC.

A. Existing Alternatives

Several states have adopted, and an intestacy scholar has
proposed, methods to remedy deficiencies in the UPC."? These
methods identify the larger societal issues that the UPC’s ex-
clusionary structure implicates. They also demonstrate the
feasibility of designing and implementing alternatives to the
present scheme.

1. State Action ;
Four states have independently offered intestate succes-

sion rights to surviving, committed partners who fulfill perti-
nent criteria.'® These criteria range from evidence of formal

111. See infra Part I1LB.1.

112. See VT. STAT. ANN. tit. 15, § 1204 (2002) (extending to parties to civil
unions identical benefits, protections, and responsibilities under law as granted to
married partners); see also HAW. REV. STAT. § 560:2-102 (1997) (treating surviving
reciprocal beneficiaries and surviving spouses as “spouses” for purposes of intes-
tate succession); see also Waggoner, Working Draft (Jan. 20, 1995) (proposing to
provide limited intestate succession rights to de facto partners) (excerpted in Fel-
lows et al., Committed Partners, supra note 6, at 92-95) [hereinafter Waggoner,
Working Draft].

113. VT. STAT. ANN. tit. 15, § 1204(a) (2002) (extending to parties to civil un-
ions identical benefits granted married partners); HAW. REV. STAT. §§ 572C-1,
560:2-102 (Supp. 2001) (treating surviving reciprocal beneficiaries and surviving
spouses as “spouses” for purposes of intestate succession); CAL. PROB. CODE §
6401(c) (West Supp. 2003) (treating domestic partners and spouses equally for
purposes of intestate succession); N.H. REV. STAT. ANN. § 457:39 (1992). Although
states that recognize common law marriage treat qualifying partners as surviving
spouses for purposes of intestate succession, the common law marriage doctrine
exists in only eleven states and no state extends recognition to same-sex partners.
ALI, FAMILY DISSOLUTION, supra note 36, § 6.02 cmt. a. J
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registration to evidence of a minimum level of substantive
commitment.

In Vermont, opposite-sex and same-sex partners may con-
summate their relationship in a civil union, which provides
rights almost identical to those incident to marriage.'"* Among
the bundle of rights granted in a civil union is the right to in-
herit from an intestate decedent partner.!’® In Hawaii, the leg-
islature developed a reciprocal beneficiary scheme to provide
benefits to persons otherwise prohibited from marrying. !
Hawaii treats reciprocal beneficiaries as spouses for purposes
of intestate succession.'”” Likewise, California recently ap-
proved domestic partner registration, entitling surviving regis-
trants and surviving spouses to identical intestate shares.!!®
New Hampshire grants a surviving partner who cohabited with
an intestate decedent of the opposite sex for a minimum of
three years, a right equivalent to that of a surviving spouse for
purposes of intestate succession.*?

The recognition of systematized inequities by several
states, and their various policies to cure these deficiencies,
demonstrate the feasibility of such changes. Because the UPC
advocates liberal interpretation of its provisions to most effec-
tively achieve the goals of intestacy policy,'® all states could

114. In 1999, the Vermont Supreme Court determined that exclusion of
same-sex couples from the benefits and protections incident to marriage under
state law violated the common benefits clause of the Vermont State Constitution.
Baker v. State, 744 A.2d 864, 887 (Vt. 1999). The court instructed the legislature
to either legally recognize same-sex marriage or amend statutory provisions that
unconstitutionally endorsed favoritism of married partnerships. Id. Subse-
quently, Vermont enacted legislation authorizing civil unions. VT. STAT. ANN. tit.
15, § 1204 (2002). These unions are not federally recognized, thus federal benefits
are inapplicable. See 1 U.S.C. § 7 (2000) (asserting that “the word ‘marriage’
means only a legal union between one man and one woman as husband and wife,
and the word ‘spouse’ refers only to a person of the opposite sex who is a husband
or a wife”).

115. VT. STAT. ANN. tit. 15, § 1204 (2002).

116. Haw. REV. STAT. § 572C (Supp. 2001).

117. HAW. REV. STAT. § 560:2-403 (Supp. 2001). This interpretation is justi-
fied because the UPC advocates liberal construction of its provisions to best “pro-
mote its underlying purposes and policies.” UNIF. PROBATE CODE § 1-102(a)
(amended 1993).

118. CAL. PROB. CODE § 6401 (West Supp. 2003).

119. N.H. REV. STAT. ANN. § 457:39 (1993) (“Persons cohabiting and ac-
knowledging each other as husband and wife, and generally reputed to be such,
for the period of 3 years, and until the decease of one of them, shall thereafter be
deemed to have been legally married.”).

120. UNIF. PROBATE CODE § 1-102(a) (amended 1993).
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feasibly interpret “spouse” to include committed partners.'®
Alternatively, states could enact independent legislation to
cure systematic deficiencies. Although states could provide a
model for the UPC to adopt, the UPC, as a uniform model code,
should offer an equitable and efficient intestate succession
scheme to the states.'?

2. A Practical Proposal'®

A proposed but rejected amendment to the UPC
(“Waggoner’s Proposal”) would have provided limited inheri-
tance rights to an intestate decedent’s surviving partner.'*
The proposed amendment would have applied to all unmarried
couples regardless of sex or sexual orientation.’”® However,
while the proposal recognizes two problems, it offers only one
solution.

Both implicitly and explicitly, the proposal recognizes that
many couples demonstrate a level of emotional commitment
and economic reliance sufficient to justify intestacy guarantees.
It also recognizes that laws prohibit same-sex partners from
achieving the status required to receive spousal benefits and
that, absent legal prohibition, same-sex partners might marry
and thus establish an entitlement to the spousal intestate
share. The proposal thus provides a means to determine a
status, distinct from that established pursuant to marriage, to
guarantee an intestate share to unmarried surviving part-

ners.'?8

121. The federal government passed the Defense Of Marriage Act (“‘DOMA”)
which declares that when interpreting Acts of Congress, the “word ‘spouse’ refers
only to a person of the opposite sex who is a husband or a wife” 1 US.C. § 7
(2000). Although inheritance law is traditionally a matter of state concern, and
thus, preemption concerns are not likely to apply directly, expansive definitions of
“spouse” will probably face challenges. The federal stance expressed in DOMA
may further restrict state interpretations of “spouse.”

122. UNIF. PROBATE CODE § 1-102(b)(5) (amended 1993) (identifying uni-
formity among probate law as a primary goal of the Uniform Probate Code); see
generally Averill, supra note 4, at 896-901 (describing the pervasive influence
that the Uniform Probate Code exerts aver state probate law).

123. See infra Part I111.B.1.d.1 for further discussion.

124. Waggoner, Working Draft, supra note 112, app., at 92-94. This pro-
posal was likely not adopted for fear that it would deter states from adopting the
UPC. Spitko, supra note 9, at 1097-98.

125. See Waggoner, Working Draft, supra note 112.

126. See id. For a discussion of the criteria used to identify qualifying part-
ners, see infra notes 149-52.
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However, by providing fewer rights to surviving partners
than those guaranteed to surviving spouses, the proposal as-
sumes and implies that such partnerships lack qualities pre-
sumed present in marriage. This assumption fails to recognize
that many unmarried partners, who may not marry because of
ideological opposition or legal prohibition, possess exactly those
characteristics which intestacy law seeks to protect and re-
ward.’” Likewise, the proposal fails to recognize that married
partnerships may lack those characteristics. By indiscrimi-
nately providing greater benefits to married partners, the pro-
posal reinforces existing flaws.

Although Waggoner’s proposal more effectively recognizes
and honors the donative intent of intestate decedents, it does
not truly effectuate intestacy policy’s goals and, in some in-
stances, reinforces its shortcomings.

B. A New Model

As the model for nationwide probate law, the UPC should
develop an equitable and comprehensive intestate succession
scheme that accommodates the needs of contemporary Ameri-
can families. The UPC can and should sever the symbolic
status of marriage from its legal significance for purposes of in-
testate succession.’® A proposal that includes committed part-
ners in the intestate succession scheme must both define and
identify qualifying partners. Section 1 looks to other areas of
law and policy for criteria used to identify committed partners
entitled to benefits traditionally extended only to married
partners. Section 2 proposes practical models for inclusion of
unmarried, committed partners in Article IT of the UPC.

127. See suprae Part 1.B; see also supra Part I1.C.
128. See Fellows, Pride and Prejudice, supra note 18, at 465-66. She ex-
plains that
{tlhe function of heirship laws is to accomplish a decedent’s donative in-
tent in the absence of a will, and they do that in a way that reflects soci-
ety’s view of fairness and its commitment to promote familial-type
ties. . . . [Hleirship laws can accomplish their function if they conform to
the notion of family as it evolves sociologically and not if they are tied
exclusively to a definition of family determined through legally recog-
nized marriages. Support for this functional view can be derived from
the development of the law of inheritance itself.
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1. Defining Committed Partners

Opponents of providing unmarried, committed partners
with benefits traditionally incident to marriage question the
wisdom of equating unmarried partnerships with married
partnerships.’”® They also rely heavily on the presumed diffi-
culty of distinguishing committed partnerships, worthy of legal
recognition and protection, from less stable partnerships.®
Historically, these concerns account for the decreasing influ-
ence of common law marriage.™!

Although recent legislative and judicial developments rec-
ognize these concerns, they clearly demonstrate the feasibility
and desirability of identifying and protecting committed part-
ners for limited purposes, thereby avoiding the more pervasive
challenges presented by common law marriage.’® These devel-
opments range from offering employment benefits, to expand-
ing existing legal doctrine to accommodate the needs of nontra-
ditional partners, to providing for equal recognition among all
committed partners, regardless of marital status.'®®* These
trends recognize the inequity of marital-status based benefits
and serve as potential models for defining and identifying
committed partners in intestacy law.

a. Legislative and Administrative Policies
Many public and private entities have extended benefits

traditionally limited to married partners to persons involved in
committed relationships.!* Specifically, developments in the

129. See generally William C. Duncan, “Don’t Ever Take a Fence Down”: The
“Functional” Definition of Family—Displacing Marriage in Family Law, 3 J.L. &
FaMm. STUD. 57 (2001).

130. Marissa J. Holob, Note, Respecting Commitment: A Proposal to Prevent
Legal Barriers from Obstructing the Effectuation of Intestate Goals, 85 CORNELL
L. REV. 1492, 1515 (2000).

131. Common law marriage has been abolished in thirty-nine states largely
because of “tremendous proof problems, interpretation issues, and judicial calls
for reconsideration of the legislation.” Lynn D. Wardle, Deconstructing Family: A
Critique of the American Law Institute’s “Domestic Partners” Proposal, 2001 BYU
L. REV. 1189, 1221,

132. See infra Part I11.B.1.a—d.

133. Seeid.

134. See Partners, Domestic Partner Statistics, supra note 110, which states:

Domestic partnership benefits are available to employees at more than

570 companies, 141 colleges and universities, and more than 87 city,
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public sphere increasingly recognize and consequently validate
nontraditional partnerships. Growing numbers of municipali-
ties, and the state of California, have adopted domestic partner
registration schemes.'® Domestic partner registration extends
symbolic recognition and limited legal rights to registrants.'s
However, because state law governs intestate succession, mu-
nicipal domestic partner statutes do not affect the traditional
exclusion of committed partners from intestacy law.¥”

b. Judicial Responses

Because of increased legislative and administrative recog-
nition, validation, and protection of committed partners, and
because of the increased incidence of cohabitation between un-
married partners, nontraditional partners more frequently
seek judicial resolution of disputes. Thus, courts have been
called upon to apply laws which, like the intestacy codes, gen-
erally fail to provide standards to resolve conflict between non-
traditional partners.”® Consequently, some courts have for-
malistically adhered to precedent, thereby supporting blatantly
inequitable results. Conversely, other courts have instrumen-
tally stretched existing doctrine or formulated new standards
to reach more equitable outcomes. Regardless, case law not
only illustrates the need to recognize committed partner-
ships,'® but also provides a variety of standards to identify
partnerships the law should protect. Case law has developed
an instrumental, multi-factor analysis to define the level of
commitment justifying entitlement to benefits traditionally in-
cident to marriage.'*

For example, to extend marital rights to two same-sex
partners challenging eviction, a New York court defined a fam-

county and state governments. Currently, more than ten percent of all

employers offer domestic partner benefits. Among companies with more

than 5,000 employees, almost one quarter offer these benefits.

135. Id.

136. Id.

137. Id.

138. ALI, FAMILY DISSOLUTION, supra note 36, § 6.01 cmt. a.

139. See Univ. of Alaska v. Tumeo, 933 P.2d 1147, 1157 (Alaska 1997) (hold-
ing that the refusal of the university to provide health and other job benefits to
domestic partners of its employees was illegal marital status discrimination in
violation of the state’s civil rights act).

140. Braschi v. Stahl Assocs. Co., 543 N.E.2d. 49, 55 (N.Y. 1989).
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ily as “two adult lifetime partners whose relationship is long
term and characterized by an emotional and financial commit-
ment and interdependence.”*! The court found a level of com-
mitment sufficient to entitle the partners to marital benefits by
considering “the exclusivity and longevity of the relationship,
the level of emotional and financial commitment, the manner
in which the parties have conducted their everyday lives and
held themselves out to society, and the reliance placed upon
one another for daily family services.”'*?

Similarly, a Washington court devised a “meretricious re-
lationship” standard to guide division of property upon the dis-
solution of a qualifying relationship.'*® To qualify, the partners
must share a common household and establish that they main-
tain a “stable, marital-like relationship.”*** To determine the
character of a relationship, the court considered “cohabitation,
duration of the relationship, purpose of the relationship, pool-
ing of resources and services for joint projects, and the intent of
the parties.”**®

Some courts invoke equitable doctrines rather than stretch
the limits of existing law to resolve conflict among nontradi-
tional families. In the context of a property dispute, the oft-
cited opinion from Marvin v. Marvin “recognizeld] the well-
established public policy [of] foster[ing] and promot[ing] the in-
stitution of marriage, [but found the] perpetuation of judicial
rules which result in an inequitable distribution of property ac-
cumulated during a nonmarital relationship neither a just nor
an effective way of carrying out that policy.”* To justify its
emphasis on an equitable result that extended marital rights to
the unmarried partners involved in the dispute, the court de-
termined that the “parties may well expect that property will
be divided in accord with the parties’ own tacit understanding
and that in the absence of such understanding the courts will
fairly apportion property accumulated through mutual ef-
fOI't.”147

141. Id. at 54.

142. Id. at 55.

143. Connell v. Francisco, 898 P.2d 831, 834 (Wash. 1995).

144. Id.

145. Id.

146. Marvin v. Marvin, 557 P.2d 106, 122 (Cal. 1976) (citation omitted).
147. Id. at 121.
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In Wilbur v. DeLapp, the Oregon Court of Appeals held
that it

may distribute property owned by the parties in a non-
marital domestic relationship. The primary consideration
in distributing such property is the intent of the parties. . . .
[The court was] not precluded from exercising [its] equitable
powers to reach a fair result based on the circumstances of
each case.'®

c. International Recognition of Committed
Partners

Other countries also increasingly recognize the need to
provide “marriage-like” legal entitlements to unmarried part-
ners. In British Columbia and Ontario, Canada, legally mar-
ried persons as well as cohabitants qualify as “spouses” for
purposes of spousal-support obligations.’® New South Wales
extends intestate succession rights to parties in a de facto rela-
tionship, which it defines as a “relationship between two adult
persons . . . who live together as a couple, and . . . who are not
married to one another . ...”" Thus, international practices
also exemplify the propriety and feasibility of defining and
identifying committed partnerships that deserve legal protec-
tion.

d. Academic Proposals

A UPC drafter and the American Law Institute have inde-
pendently offered criteria to define committed partners for lim-
ited purposes.

148. 850 P.2d 1151, 1153 (Or. Ct. App. 1993).

149. A “spouse” includes: “either of a man and woman who are not married
to each other and have cohabited, (a) continucusly for a period of not less than
three years, or (b) in a relationship of some permanence, if they are the natural or
adoptive parents of a child.” Ontario Family Law Reform Act of 1986, R.S.0., ch.
F-3, §§ 29-30 (1990) (Can.) (citations omitted); see also Family Relations Act of
British Columbia, R.S.B.C., ch. 128, § 1 (1996) (Can.) (for purposes of spousal
support, a “spouse” includes a person who “lived with another person in a mar-
riage-like relationship for a period of at least 2 years . . . and, for purposes of this
Act, the marriage-like relationship may be between persons of the same gender”).

150. New South Wales Property (Relationships) Legislation Amendment Act
1999, no. 4, § 4 (Austl), http://www.parliament.nsw.gov.auw/prod/parlment/
nswbills.nsf70/719a52_71ce2bf6ed4a25676ﬂ)028dd46/$FILE/1999-4.pdf.
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i) Waggoner’s Proposal

Waggoner's rejected proposal to the UPC provided criteria
to identify unmarried partners entitled to limited intestate
succession rights. To qualify as a committed partner eligible to
inherit from an intestate decedent, the surviving partner could
not have been married to someone else or prohibited from mar-
rying the decedent because of a “blood-relationship.” *** Addi-
tionally, the surviving partner must have shared a “common
household with the decedent in a marriage-like relationship.”*?

The proposal provided a variety of factors to define and es-
tablish a sufficiently “marriage-like relationship.” *** A rela-
tionship that fulfills the enumerated criteria establishes a pre-

151. Waggoner, Working Draft, supra note 112, at 92.
(b) [Committed Partner; Requirements.] To be the decedent’s committed
partner, the individual must, at the decedent’s death: (i) have been an
unmarried adult, (ii) not have been prohibited from marrying the dece-
dent under the law of this state by reason of a blood relationship to the
decedent; and (iii) have been sharing a common household with the de-
cedent in a marriage-like relationship.

Id.
152. Id.
153. Id.
(d) [Marriage-like Relationship; Factors.] ... a relationship that corre-
sponds to the relationship between marital partners, in which two indi-
viduals have chosen to share one another’s lives in a long-term, intimate
and committed relationship of mutual caring. Although no single factor
or set of factors determines whether a relationship qualifies as marriage-
like, the following factors are among those to be considered:

(1) the purpose, duration, constancy and degree of exclusivity of
the relationship;

(2) the degree to which the parties intermingled their finances,
such as by maintaining joint checking, credit card, or other
types of accounts, sharing loan obligations, sharing a mortgage
or lease on the household in which they lived or on other prop-
erty, or titling the household in which they lived or other prop-
erty in joint tenancy;

(3) the degree to which the parties formalized legal obligations, in-
tentions and responsibilities to one another, such as by one or
both naming the other as primary beneficiary of life insurance
or employee benefit plans or as agent to make health care deci-
sions;

(4) whether the couple shared in co-parenting a child and the de-
gree of joint care and support given the child;

(5) whether the couple joined in a marriage or a commitment
ceremony . . . .

Id. at 92-93.
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sumption subject to rebuttal that the character of the relation-
ship justifies the surviving partner’s inheritance.”™ The enu-
merated factors, which examine social, financial, and formal
aspects of the partnership, include factors traditionally associ-
ated with marriage.’®® The chosen identification criteria pro-
vide unmarried partners with an opportunity to demonstrate
that their partnership fulfills the ideal that the partnership
theory of marriage embraces.'*

ii) The American Law Institute’s Proposal

In an attempt to resolve the blatant discrepancy between
existing legal doctrine and the needs of contemporary families,
the ALI recently published the “Principles of Family Dissolu-
tion” (“Principles”). The treatise maintains that a “complete
treatment of family dissolution cannot limit itself to relation-
ships entered [into] according to the procedures and ceremonies

154. Id. at 93.
(e) [Presumption.] an individual’s relationship with the decedent is pre-
sumed to have been marriage-like if:

(1) during the [six] year period preceding death, the decedent
and the individual shared a common household for periods
totaling at least [five] years;

(2) the decedent or the individual registered or designated the
other as his [or her] domestic partner with and under pro-
cedures established by an organization and neither partner
executed a document terminating or purporting to termi-
nate the registration or designation;

(8) the decedent and the individual joined in a marriage or a
commitment ceremony conducted and contemporaneously
certified in writing by an organization; or

(4) the individual is the parent of a child of the decedent, or is
or was party to a written co-parenting agreement with the
decedent regarding a child, and if, in either case, the child
lived before the age of 18 in the common household of the
decedent and the individual.

Id.
(f [Force of the Presumption]. If a presumption arises . . . because only
one of the listed factors is established, the presumption is rebuttable by a
preponderance of the evidente. If more than one of the listed factors is
established, the presumption can only be rebutted by clear and convinc-
ing evidence.

Id. at 93-94.
155. Id.
156. Id. -
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required to create a lawful marriage....”™” The Principles

also explain that “a rapidly increasing percentage of Americans
form domestic relationships without such formalities [and that
flew of these couples make explicit contracts to govern their re-
lationship or its termination.”®

This revolutionary treatise not only recognizes the preva-
lence of unmarried, committed partners, it also elevates this
traditionally devalued class to a status equivalent to marriage
for purposes of family dissolution.'®”® The Principles rely on a
status classification, determined by fulfillment of enumerated
criteria, to guarantee property claims and support obligations
to Domestic Partners “without [significant or intrusive] inquiry
into each couple’s particular arrangement.”® Generally, un-
married partners must “share a primary residence and life to-
gether as a couple.”® To determine whether partners share
life as a couple, the ALI mandates reference to living arrange-
ments, public and private declarations and perceptions of the
partnership, financial arrangements, and, if applicable, paren-
tal responsibilities.’®® The ALI recommends that the legisla-

157. ALI, FAMILY DISSOLUTION, supra note 36, § 6.02 cmt. a.

158. Id.

159. Seeid. § 6.

160. Id. § 6.03 cmt. b.

161. Id. § 6.03(1). “For the purpose of defining relationships to which this
Chapter applies, domestic partners are two persons of the same or opposite sex,
not married to one another, who for a significant period of time share a primary
residence and a life together as a couple.” Id.

162. Id. § 6.03(7).

Whether persons share a life together as a couple is determined by refer-

ence to all the circumstances, including:

(a) the oral or written statements or promises made to one another,
or representations jointly made to third parties, regarding their
relationship;

(b) the extent to which the parties intermingled their finances;

(c) the extent to which their relationship fostered the parties’ eco-
nomic interdependence, or the economic dependence of one
party upon the other;

(d) the extent to which the parties engaged in conduct and as-
sumed specialized or collaborative roles in furtherance of their
life together;

(e) the’extent to which the relationship wrought change in the life
of either or both parties;

(f) the extent to which the parties acknowledged responsibilities to
each other, as by naming the other the beneficiary of life insur-
ance or of a testamentary instrument, or as eligible to receive
benefits under an employee-benefit plan;
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ture and the judiciary accord Domestic Partners rights and en-
titlements identical to those guaranteed to married partners,
for purposes of family dissolution.'®®

By providing committed partners with rights traditionally
incident to marriage, these public and private entities reconcile
the notion that unmarried and married partners often possess
similar characteristics, with the reality that many unmarried
partners will not or cannot marry. These changes demonstrate
increased social acceptance of nontraditional partnerships and
recognize that such partnerships, substantively identical to
married partnerships, deserve similar benefits.

The definitions of committed partners adopted nationally
and internationally, by public and private entities, and by aca-
demic, legislative, and judicial bodies illustrate the capacity of
legal doctrine to adapt to changing family norms; just as the
family has evolved, so must the law.

2. Replacing Status with Substance in Intestacy Law

When the reason for the law ceases, the law itself ought like-
wise to cease."®

An intestate succession policy that relies exclusively on
marital status to determine estate distribution reflects neither
social norms nor serves contemporary familial needs. It has
been found that “[cJommitted relationships for purposes of . ..

(g) the extent to which the parties’ relationship was treated by the
parties as qualitatively distinct from the relationship either
party had with any other person;

(h) the emotional or physical intimacy of the parties’ relationship;

(i) the parties’ community reputation as a couple;

(j) the parties’ participation in a commitment ceremony or regis-
tration as a domestic partnership;

(k) the parties’ participation in a void or voidable marriage that,
under applicable law, does not give rise to the economic inci-
dents of marriage;

(1) the parties’ procreation of, adoption of, or joint assumption of
parental functions toward a child;

(m) the parties’ maintenance of a common household, as defined by
Paragraph (4).

Id.

163. Id. §6.04.

164. The Essentia Book of Knowledge, at http:.//www.essentia.com/book/
quotes/law.htm (last visited Jan. 11, 2004).
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inheritance law can be identified through easily observable at-
tributes and those attributes are shown to be associated with a
preference for having a partner share in a decedent’s estate.”®
Responsively, Section 2.a selects portions of both Waggoner’s
Proposal and the ALI Principles to offer a comprehensive, ad-
ministratively feasible definition of qualifying partners for
purposes of intestate succession. Section 2.b offers five distinct
proposals to dictate estate distribution among both married
and unmarried partners.

a. Defining Committed Partners for Purposes of
Intestate Succession

The legal developments and identification criteria previ-
ously discussed logically extend to committed partners for pur-
poses of intestate succession. The ALI’s criteria for identifying
partners who demonstrate significant emotional commitment
and financial interdependence would likewise identify commit-
ted partners deserving inclusion in a more equitable intestate
succession scheme. After considering the sentiments expressed
in case law relative to intestacy goals, the following proposals
rely primarily on the ALI criteria which place an equal empha-
sis on both emotional and financial aspects of partnerships.'%

Although the proposals rely primarily on the ALI criteria,
they adopt the Waggoner proposal presumption. The
Waggoner presumption applies to a surviving partner who has
been in a relationship in which the couple fulfilled at least one
of the following criteria:

during the [six] year period next preceding the decedent’s
death ... shared a common household for periods totaling
at least [five] years;

registered or designated the other as his [or her] domestic
partner with and under procedures established by an or-
ganization and neither partner executed a document termi-

165. Fellows et al., Committed Partners, supra note 6, at 89.

166. Although Waggoner’s proposal also emphasizes the partners’ emotional
and financial relationship, it places greater emphasis on economic aspects,
whereas the ALI criteria reflect the values expressed in the case law discussed
infra Part II1.B.1 by placing essentially equal emphasis on both emotional and
financial characteristics.
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nating or purporting to terminate the registration or desig-
nation;

{participated] in a marriage or a commitment ceremony
conducted and contemporaneously certified in writing by an
organization; :

is the parent of a child of the decedent, or is or was party to
a written co-parenting agreement with the decedent regard-
ing a child, and if, in either case, the child lived before the
age of 18 in the common household of the decedent . . . .1

A partner who fulfills one of the enumerated criteria estab-
lishes a presumption of qualification that can be rebutted by a
preponderance of evidence.'® A partner who fulfills more than
one of the pertinent criteria establishes a presumption that can
only be rebutted by clear and convincing evidence.'®®

By adopting a substantive and structural amalgam of both
the ALI criteria and the Waggoner proposal, the following pro-
posals further both the primary and secondary goals of intes-
tacy law. As previously discussed, mere inclusion of surviving
partners in intestate succession would more effectively honor
the donative intent of the average intestate decedent, and
would further the economic and social aims of intestacy law.'™
Providing surviving partners with a presumptive means of es-
tablishing a qualifying status creates an administratively sim-
ple scheme.'™ The substance and structure of this definition
balances the need for simplicity with the interest in fairness.
Including committed partners who fulfill pertinent criteria
remedies the UPC’s currently under-inclusive structure and
simultaneously guards against over-inclusion.

b. Inclusive Proposals
To more effectively achieve the purported goals of intestacy

law, the following proposals postulate that the UPC should rely
on the substance of committed partnerships to identify recipi-

167. Waggoner, Working Draft, supra note 112, at 93.
168. Id.

169. Id.

170. See supra Part I11.C.

171. Id.
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ents of an intestate decedent’s estate.!” The following chart
summarizes the similarities and differences between the pro-
posals.'™

Adds a
new provi-
Maintains Adds domestic | Replaces spouse sion that
the current partner to the with domestic relies on
spousal pro- current provi- partner in the an accrual
vision sion current provision approach
Proposal | Yes No No No
Proposal 11 No Yes No No
Proposal II1 Yes No No Yes
Proposal IV No Yes Yes No
Proposal V No No No Yes

1) Proposal I

The first inclusive proposal maintains the present struc-
ture and language of the UPC spousal provision, which pro-
vides:

The intestate share of a decedent’s surviving spouse is:
(1) the entire intestate estate if:

i) no descendant or parent of the decedent sur-
vives the decedent; or

(i1) all of the decedent’s surviving descendants are
also descendants of the surviving spouse and
there is no other descendant of the surviving
spouse who survives the decedent;

(2) the first [$200,000], plus three-fourths of any balance of
the intestate estate, if no descendant of the decedent sur-
vives the decedent, but a parent of the decedent survives
the decedent;

172. Significantly, the ALI found it both appropriate and feasible to sub-
stantially increase equity in family dissolution and absorb the costs associated
with domestic partner identification. See generally ALI, FAMILY DISSOLUTION,
supra note 36, § 6.

173. See infra Parts IILB.2.b.i-iv for a more detailed discussion of these pro-
posals.
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(3) the first [$150,000], plus one-half of any balance of the
intestate estate, if all of the decedent’s surviving descen-
dants are also descendants of the surviving spouse and the
surviving spouse has one or more surviving descendants
who are not descendants of the decedent;

(4) the first [$100,000], plus one-half of any balance of the
intestate estate, if one or more of the decedent’s surviving
descendants are not descendants of the surviving spouse.'™*

Although Proposal I preserves the current UPC content
and structure, it adopts Hawaii’s standards for interpreting
and applying this provision. Hawaii’s intestacy laws are iden-
tical to the UPC; however, for purposes of intestate succession,
reciprocal beneficiaries qualify as spouses and receive identical
treatment.'™ Although the proposed UPC domestic partner
criteria differ significantly from the qualification requirements
for reciprocal beneficiaries,’™ this proposal would follow Ha-
waii’s example and, although it would not add the phrase “do-
mestic partner” to the UPC’s exclusionary spousal provision, it
would equate domestic partner status with spousal status. ’
Under this scenario, a surviving spouse would automatically
inherit from an intestate decedent spouse; a surviving partner
would have to establish domestic partner status to qualify as a
spouse for purposes of intestate succession.

This proposal would require that the UPC recommend an
expansive interpretation of the term “spouse” to the states.
The states would ultimately choose whether to abide by the
recommended expansive interpretation or adhere to the pres-
ently exclusionary interpretation. This propesal would thus

174. UNIF. PROB. CODE § 2-102 (amended 1993).
175. HAW. REV. STAT. § 560:2-402 (1997).
176. HAW. REV. STAT § 572C-4 provides:
In order to enter into a valid reciprocal beneficiary relationship, it shall
be necessary that:
(1) Each of the parties be at least eighteen years old;
(2) Neither of the parties be married nor a party to another recip-
rocal beneficiary relationship;
(3) The parties be legally prohibited from marrying one another
under chapter 572;
(4) Consent of either party to the reciprocal beneficiary relation-
ship has not been obtained by force, duress, or fraud; and
(5) Each of the parties sign a declaration of reciprocal beneficiary
relationship as provided in section 572C-5.
Conversely, qualification for domestic partner status would focus on substantive
characteristics of a relationship signifying commitment.
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address the UPC drafters’ concerns about deterring states from
adopting its provision by offering, but not imposing, a more eq-
uitable intestate succession scheme,'””

This proposal recognizes the substantive similarity of
committed partnerships irrespective of marital status. How-
ever, by preserving the term “spouse,” this proposal implicitly
suggests that although committed partners deserve protection,
they do not deserve formal recognition. Thus, despite provid-
ing greater protection for such partnerships, including them
under the ambit of “spouse” marginalizes these partnerships.'”
In addition to its expressive consequences, recent trends sug-
gest that expansive interpretations of “spouse” may potentially
fall subject to judicial and legislative limitation, ultimately ex-
cluding those temporarily protected.'”

ii) Proposal 11

Proposal II follows California’s example and adds the
phrase “domestic partner” to the provision distributing the
share of the surviving spouse.’®® This Proposal offers the fol-
lowing provision:

The intestate share of a decedent’s surviving spouse [or do-
mestic partner] is:

(1) the entire intestate estate if:

6)) no descendant or parent of the decedent
survives the decedent; or

(i1) all of the decedent’s surviving descendants
are also descendants of the surviving spouse
[or domestic partner] and there is no other

177. See Spitko, supra note 9, at 1087-88 (suggesting that the UPC rejected
a more inclusive intestate succession scheme which would have accounted for
committed partners because of the fear that states would be less likely to adopt
such a provision).

178. Id. at 1064-65, 1100.

179. The federal government passed the Defense Of Marriage Act (“DOMA”)
which declares that when interpreting Acts of Congress, the “word ‘spouse’ refers
only to a person of the opposite sex who is a husband or a wife.” 1 U.S.C. § 7
(2000). Although inheritance law is traditionally a matter of state concern, and
thus, preemption concerns are not likely to apply directly, expansive definitions of
“spouse” have had limited success. The federal stance expressed in DOMA may
further restrict state interpretations of “spouse.”

180. CAL. PROB. CODE § 6401 (West 2002).
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descendant of the surviving spouse [or do-
mestic partner] who survives the decedent;

(2) the first ($200,000], plus three-fourths of any balance of
the intestate estate, if no descendant of the decedent sur-
vives the decedent, but a parent of the decedent survives
the decedent;

(3) the first [$150,000], plus one-half of any balance of the
intestate estate, if all of the decedent’s surviving descen-
dants are also descendants of the surviving spouse [or do-
mestic partner] and the surviving spouse [or domestic part-
ner] has one or more surviving descendants who are not
descendants of the decedent;

(4) the first [$100,000], plus one-half of any balance of the
intestate estate, if one or more of the decedent’s surviving
descendants are not descendants of the surviving spouse [or
domestic partner].'®!

This Proposal would thus provide identical rights to both
spouses and domestic partners. By equating the rights and in-
terests of domestic partners and spouses, this proposal would
avoid the expressive consequences of Proposal I because it
would recognize and equate both marital status and domestic
partner status. Furthermore, by expressly including the
phrase “domestic partner” in the intestate provision, it would
avoid the potential challenges to an expansive definition of
spouse presented by Proposal I.

.1ii) Proposal 11T

Proposal III would preserve the present spousal distribu-
tion scheme, but would add a new provision to the current in-
testacy code that addresses the needs of unmarried partners.
Under this scheme, the intestate share of an unmarried part-
ner would correlate to the duration of the partnership.”®® This
distribution scheme could be expressed, as suggested by Pro-
fessor Spitko,'® in a separate provision that applies exclusively
to domestic partners, thereby preserving the spousal provision

181. See UNIF. PROB. CODE § 2-102 (1993).

182, See E. Gary Spitko, An Accrual / Multi-Factor Approach to Intestate In-
heritance Rights for Committed Partners, 82 OR. L. REV. 255, 291 (2002). This
proposal would also require that the UPC devise a scheme to distribute the re-
mainder of the estate to surviving recipients other than the domestic partner.

183. Seeid.
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in its present form. Professor Spitko suggests the following
distribution based on the duration of a committed partnership:

If the deceden't and t'he surviving cgmmitted The unreduced intestate share
partner cohabitated in a partnership for a .

period of: percentage is:

at least 3 years but less than 4 years 18% of the intestate estate

at least 4 years but less than 5 years 24% of the intestate estate

at least 5 years but less than 6 years 30% of the intestate estate

at least 6 years but less than 7 years 36% of the intestate estate

at least 7 years but less than 8 years 42% of the intestate estate

at least 8 years but less than 9 years 48% of the intestate estate

at least 9 years but less than 10 years 54% of the intestate estate

at least 10 years but less than 11 years 60% of the intestate estate

at least 11 years but less than 12 years 68% of the intestate estate

at least 12 years but less than 13 years 76% of the intestate estate

at least 13 years but less than 14 years 84% of the intestate estate

at least 14 years but less than 15 years 92% of the intestate estate

at least 15 years or more 100% of the intestate estate'®*

Like Proposal II, this proposal recognizes and consequently
validates committed partnerships.’®® However, because this
distribution scheme would frequently grant a surviving partner
an intestate share smaller than that of a similarly situated
surviving spouse, this proposal distinguishes committed part-
nerships from married partnerships, implying that unmarried
partnerships are less legitimate than married partnerships.'®
This is particularly problematic because of laws that prevent
all individuals from acquiring legally-recognized marital
status.

iv) Proposals IV and V

Proposals IV and V fundamentally alter the present
scheme by replacing the word “spouse” with “domestic partner.”
Proposal IV preserves the distribution patterns of the current
spousal provision, but requires that all partnerships, married

184. Seeid.
185. See Spitko, supra note 9, at 1100.
186. Id.
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and unmarried, qualify as domestic partners. Proposal IV of-
fers the following provision:

§ 2-102. Share of Surviving [Domestic Partner]

The intestate share of a decedent’s surviving [domestic part-
ner] is:

(D

(2)

(3

4)

the entire intestate estate if:

i) no descendant or parent of the decedent
survives the decedent; or

(i) all of the decedent’s surviving descendants
are also descendants of the surviving [do-
mestic partner] and there is no other de-
scendant of the surviving [domestic partner]
who survives the decedent;

the first [$200,000], plus three-fourths of any balance of
the intestate estate, if no descendant of the decedent
survives the decedent, but a parent of the decedent sur-
vives the decedent;

the first [$150,000], plus one-half of any balance of the
intestate estate, if all of the decedent’s surviving de-
scendants are also descendants of the surviving [domes-
tic partner] and the surviving [domestic partner] has
one or more surviving descendants who are not descen-
dants of the decedent,;

the first [$100,000], plus one-half of any balance of the
intestate estate, if one or more of the decedent’s surviv-
ing descendants are not descendants of the surviving
[domestic partner].’®

Proposal V offers a fundamentally different distribution
scheme. After replacing “spouse” with “domestic partner,” Pro-
posal V eliminates the spousal distribution scheme altogether
and applies Proposal III's accrual provision to both married

and unmarried partnerships.

Proposal V recommends estate

disbursement among committed partners based on the dura-
tion of the relationship according to the following table:

187.

UNIF. PROBATE CODE § 2-102 (amended 1993).
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If the deceden!: and t‘he surviving c9mmitted The unreduced intestate share
partner cohabitated in a partnership for a .

period of- percentage is:

at least 3 years but less than 4 years 18% of the intestate estate

at least 4 years but less than 5 years 24% of the intestate estate

at least 5 years but less than 6 years 30% of the intestate estate

at least 6 years but less than 7 years 36% of the intestate estate

at least 7 years but less than 8 years 42% of the intestate estate

at least 8 years but less than 9 years 48% of the intestate estate

at least 9 years but less than 10 years 54% of the intestate estate

at least 10 years but less than 11 years 60% of the intestate estate

at least 11 years but less than 12 years 68% of the intestate estate

at least 12 years but less than 13 years 76% of the intestate estate

at least 13 years but less than 14 years 84% of the intestate estate

at least 14 years but less than 15 years 92% of the intestate estate

at least 15 years or more 100% of the intestate estate'S®

The significant difference between these alternatives and
those previously described is that all partnerships, regardless
of marital status, would have to qualify for entitlement to the
intestate decedent’s estate. Either a marriage certificate or one
of the four domestic partner evidentiary criteria presented in
Waggoner’s Proposal would create a presumption subject to re-
buttal that the surviving spouse or partner qualifies as a do-
mestic partner.’® The marital presumption may be refuted by
clear and convincing evidence that the couple lacked a level of
commitment sufficient to justify estate distribution in favor of
the survivor. The burden of proof required to rebut the domes-
tic partner presumption among unmarried partners would vary
according to the number of evidentiary criteria that the part-
nership fulfills. These proposals recognize not only changes
among unmarried partners, but also recognize that married
partners may not fulfill the ideals that the partnership theory
of marriage embraces.

188. See E. Gary Spitko, An Accrual/Multi-Factor Approach to Intestate In-
heritance Rights for Committed Partners, 82 OR. L. REv. 255, 291 (2002). This
proposal would also require that the UPC devise a scheme to distribute the re-
mainder of the estate to surviving recipients other than the domestic partner.

189. See supra note 154.



2004} FUNCTIONAL FAMILIES & DYSFUNCTIONAL LAWS 251

Proposals IV and V, which rely primarily upon the sub-
stantive characteristics of a committed partnership irrespective
of marital status, suggest that the substance rather than the
status of committed partnerships should serve as the basis for
providing or denying benefits.”®® Because these proposals pre-
sume the existence of a committed partnership among partners
possessing a marital certificate, they do not deny the sugges-
tive aspect of a marital certificate; rather, they merely consider
marital status one of several substantive characteristics suffi-
cient to establish a domestic partnership. These proposals thus
also recognize and account for the fact that legal and ideologi-
cal barriers may prevent acquisition of a marital certificate,
but do not necessarily comment on the substantive quality of a
partnership.

The needs and characteristics of contemporary families ne-
cessitate amendments to the UPC. An effective and equitable
intestate succession policy must offer an administratively fea-
sible scheme that permits substantive inquiry into potential re-
cipients’ relationship with the decedent. Proposal II, which
adds domestic partner to the current spousal provision, would
increase equity in an administratively feasible manner. How-
ever, because it considers only the existence of other survivors
and not the duration of the relationship, it will likely lead, in
some instances, to results which are contrary to the intent of
the intestate decedent. Proposal V, which rejects the distinc-
tion between married and unmarried partners, and distributes
intestate shares that reflect the duration of the relationship,
would likely provide a scheme that comports most directly with
intestacy goals. However, Proposal V would require that the
UPC alter its underlying structure by abandoning its exclusive
reliance on marital distinctions in intestate succession. Al-
though Proposal V offers the most desirable alternative in
terms of expressive and practical consequences, it would re-
quire that the UPC take a progressive stance which, as a model
code, may be less desirable than the more conservative, none-
theless equitable, alternative of Proposal 11.

The aforementioned proposals would further both the pri-
mary and secondary goals of intestacy law. These proposals
would more effectively honor the donative intent of intestate
decedents. Furthermore, inclusion of committed partners

190. Spitko, supra note 9, at 1100.
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would contribute to a comprehensive, administratively feasible
intestate succession scheme that furthers the social and eco-
nomic aims of intestacy law.

CONCLUSION

The needs and characteristics of both married and unmar-
ried partners have changed dramatically in the past fifty years.
Notwithstanding these developments, intestacy law, in a stark
departure from its accommodating history, has failed to adapt
to these changes despite the existence of workable alternatives.
Proposals to amend intestacy laws to more accurately reflect
changing family structures would greatly improve the current
system. The heretofore proposed, but not adopted, amendment
to the UPC would create a domestic partner class entitled to
some of the benefits currently guaranteed to surviving spouses.
Trends in other areas of law and policy, particularly the Prin-
ciples of the Law of Family Dissolution, provide criteria for
identifying domestic partners, and illustrate the propriety of
equating unmarried partnerships with married partnerships
for limited purposes. The UPC should follow these examples
and adopt one of the aforementioned proposals to insure a more
comprehensive and equitable intestate succession.

Drafters of the revised UPC proclaimed that

the 1990 UPC is presented as a reasonable package, one
that is well thought out and whose individual parts add up
to a coherent whole ... [it] provides suitable responses to
the multiple marriage society and is destined to be the
model for American law deep into the next century.'®’

However, this model overlooks the existence and needs of an
increasingly significant segment of society. Consequently, it
denies unmarried partners inheritance rights to which they are
entitled. To provide a truly suitable response to guide us into
the next century, the UPC can and should be amended to ac-
count for the needs and interests of unmarried partners.

191. Waggoner, Spousal Rights, supra note 6, at 685.



