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MAGIC BULLETS

RONALD J. ALLEN"
INTRODUCTION

The O.J. Simpson affair was a disaster from every point of
view, save possibly one: the grief of the family and friends of
Nicole Brown Simpson and Ronald Goldman was intensified
rather than relieved by the spectacle of the acquittal of the
obviously guilty perpetrator; the Simpson children have been left
without a mother, and perhaps deprived of a father as well; a
substantial portion of the assets that would have been available
for the support of those children has been absorbed by the
expenses of litigation, and the likelihood is small of their father
being able to live a productive life henceforth; a vicious crime has
gone unpunished and the likely perpetrator now walks among us
free from the risk of criminal liability, his presence a constant
reminder of the injustice that was done; the reputation of a
previously respected trial judge forevermore will be besmirched
by his handling of this trial, and many will think him primarily
responsible (with some justification) for a grievous miscarriage of
justice; a sordid (again with some justification) view of the L.A.
Police Department has been widely and incessantly publicized;
the legal process as a lottery system rather than a dispenser of
justice has been given currency not only by the acquittal against
the evidence but by the supposedly devastated prosecutors almost
immediately turning their devastation into lucrative book and
movie contracts.

The litany of regrettable consequences of the Simpson affair
goes on and on, relieved only by the obvious fact that this
nightmare of justice was a defense counsel’s dream. The defense
did exactly what they, in the view of many individuals, are

* John Henry Wigmore Professor, Northwestern University School of Law. I
received valuable research assistance from Melissa Gerardi and Jordan Kruse, and
valuable comments from William Pizzi, Christopher Mueller, and the participants at
the University of Colorado Symposium, “O.J. Simpson and the Criminal Justice
System on Trial.”



990 UNIVERSITY OF COLORADO LAW REVIEW  [Vol. 67

supposed to do if they can: they obtained an acquittal regardless
of truth. Curiously, the case could thus stand for this nation’s
overwhelming commitment, unique in the annals of history and
all that, to individual rights. The pious phrases leap to the lips:
the government must prove its case to the satisfaction of the jury;
every person is entitled to a fair trial where the government must
bear alone the laboring oar; acquittals of guilty individuals are
the price we pay for protecting the innocent; and anyway, who are
you (referring to people like me) to claim that you have superior
access to knowledge and thus know that no reasonable person
could fail to believe in Simpson’s guilt? (a position I actually
hold); how elitist (not meant as a compliment) to claim that the
jury erred when you (again, anyone like me believing that the
Simpson case is an obvious miscarriage of justice) were not there
to hear all the evidence (not a bad point, really, but still how
much does one need to hear? I have never traveled around the
world, but I have enough evidence to know that it is a sphere of
some kind and not flat), and so on.

I say “curiously” because although there is another spin to
put on the Simpson case, the spin of human rights, procedural
protections, and limitations on government, virtually no one takes
that spin seriously. Why not? I think the answer obvious
—because the citizens of the country saw with their own eyes the
acquittal of an obviously guilty man of a vicious crime of violence,
and they—we—realize that the primary point of all the political
rhetoric about rights is the protection of innocent people from
false convictions, and everybody from governmental overreaching,
not the protection of violent criminals from the consequences of
their actions. This is' not to say that there are no issues of the
exercise of governmental power that could have emerged from the
Simpson case sufficient to justify the outcome; it is merely to say
that, as the case played out, the predominant, and in my view
correct, reaction to it was one of dismay at an obvious miscarriage
of justice, a dismay completely unrelieved by the grand political
slogans often trotted out to explain or justify various provisions
of the Bill of Rights.

There is thus a second positive spin to put on the Simpson
affair: this wrong may be the impetus to change, “reform” in the
words of the organizers of this conference. Well, maybe, but I
worry about the slip between the cup and the lip. I have no doubt
that throughout the legislative halls of the land, numerous bills
are in preparation designed to decrease the chances that we will
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have another miscarriage of justice like the Simpson affair. This
is why I say above that the O.J. Simpson affair was a disaster
from every point of view, save possibly one, that of the defense.
The Simpson case could easily prove a Pyrrhic victory, its long-
term implications for defendants and the defense bar disastrous.
For every bill in the hopper designed to deal with police perjury
and ineffective judges, I suspect there are at least ten designed to
make it easier to convict defendants. Johnny Cochran may have
pulled off a conjurer’s feat in this case, but, to mix metaphors, the
sledding is only going to get rougher in the future, the row more
difficult to hoe. :

Well, so what? Shouldn’t we be glad of that? Shouldn’t we
examine cases that are decided wrongly with an eye to correcting
what went wrong? Indeed, we should, but in doing so we must be
careful to adhere to the Hippocratic injunction of first doing no
harm. To do that requires that we have a clear view of what “the
problem” actually is and, perhaps more importantly, to have a
clear view of the structure of the problem. In one sense, the
problem of the Simpson case is obvious—a guilty man beat the
rap—but why he did so is less obvious. Any proposed “reform”
designed to remedy the defect in the process exposed by the
Simpson trial must first identify what that defect was. More
importantly, and here I now shift to the structure of the problem,
one must be confident that whatever remedy is proposed is likely
to generate more good than harm, and it is here that the space
between the cup and the lip becomes most important. The
various bills in the legislative hoppers designed to “remedy”
various defects in the criminal process are, so far as I can tell
from their description in the popular press, basically searches for
the “magic bullet” of reform. They are largely efforts to identify
and remedy the one problem that caused the unfortunate result
in the Simpson case. These efforts are about as likely to cure the
disease as the similar efforts to find the “magic bullet” cure for
cancer proved to be, and they are just about as likely to have
numerous undesirable side effects analogous to those that
accompanied the various therapeutic regimes in the early years
of cancer research. Indeed, just as the search for the magic bullet
cure for cancer proved futile, but long-term incremental efforts
have had noticeable effects, the path to improvement of the
criminal justice system will be one of slow and tedious efforts over
a wide range of variables.
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But, I get ahead of the story. In the pages that follow I will
briefly flesh out the argument above by first attempting to show
that the criminal justice process is likely to be unamenable to
magic bullet solutions and that the risk of unintended secondary
consequences is high. I will then examine one “magic bullet”
response to the Simpson case to show that its anticipated benefits
are greatly exaggerated, primarily because the solution is itself
not well understood and its costs largely unknown. Last, I will
address the obvious question remaining: “Well, what can we do?”

Before addressing those three issues, however, a brief
comment on how odd, in one sense, this entire effort is. Examin-
ing the Simpson case for its implications for the criminal justice
system needs to rest, it would seem, on the belief that there is
some significant relationship between the Simpson case and the
criminal justice system. That belief is quite tenuous. The central
problem of the criminal justice system is poverty and lack of
governmental resources; the central reality of the Simpson case
was wealth and enormous governmental resources. The typical
criminal defendant is uneducated, unskilled, and superficially
unattractive, a parasite on the community. Simpson at least can
read and write, is superficially attractive, and a member of the
establishment of wealth and power. Letting the typical guilty
defendant go will put the parasite back into circulation in the
community from which the jurors come; letting the guilty
Simpson go created no risk of harm to the jurors’ communities.
Notwithstanding the glorification of gangs, drugs, and violence in
popular culture, the typical defendant on trial for a crime of
violence is not a hero in the eyes of the jurors nor their commu-
nity, which is one reason why the prisons are filled with minori-
ties, put there by largely minority juries; Simpson is a black man
who made it in the white world, the world of power and money to
which the powerless, and most of the rest of us for that matter,
aspire. The questions have often been asked in the wake of this
trial how such a man could be a hero to anyone, and why did
many black Americans care about his fate? The real question, it
seems to me, is what it implies that he was a hero to some and
that many did care about his fate. That a community so lacks
heroes that it embraces such a man is much less a comment on
that community’s judgment than it is on its condition, and therein
reverberates, I think, the true significance of this trial, a signifi-
cance that will not be captured by efforts to reform the criminal
justice system in light of the Simpson trial. '
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So, perhaps this paper should now come to an end, for the
problem and the solution have probably been identified. The
“problem” of the Simpson trial was that a guilty but wealthy
black man was prosecuted for a crime whose proof he had
adequate resources to contest at every turn, and that for what-
ever reasons did not resonate sufficiently with the jurors to keep
their attention on the facts rather than racism in society and
official incompetence and venality. And so the solution is to
deprive wealthy defendants of the use of their wealth at trial,
eliminate racism, and restore official integrity.

Maybe these are good ideas, but they do not have much to do
with the criminal justice system. Most defendants have no money
that we could forbid them to use, which we probably could not do
anyway, and most trials do not involve significant questions of
racism or official incompetence. Much more typical of the
criminal justice system than racism and official incompetence is
official indifference, which admittedly may be racially motivated
in part. The consequence of official indifference is under- rather
than over-enforcement of the criminal law, and under-enforce-
ment of the criminal law is a much greater bane to minority
communities than racially motivated prosecutions or frame-ups.'
There are complexities here, to be sure. It may be that racism
heavily influences the contours of the substantive criminal law,
for example, as the recent debate about penalties for cocaine use
suggests. And the harassment that black males in particular are
subject to in the large American cities is a national disgrace.
Still, none of this has anything to do with the Simpson trial where
poverty was not a factor, an innocent person was not framed
(although maybe a guilty one was in part), and where the trial
cannot plausibly be seen as embodying racial considerations. If
perjury occurred, it did not occur because of racism, even though
the most likely prosecutorial perjurer is also apparently a racist.

1. The claim is occasionally made that arrest rates show discriminatory
patterns, that blacks are charged more frequently than whites, and out of proportion
with the rates of commission, with certain offenses and so on. If this involves
overcharging, it is regrettable. If it amounts to leniency toward whites, it is a form
of “discrimination” that, all other things equal, I would wish on my own community
(by which I mean that I would prefer more vigorous law enforcement in my
community). No plausible argument can be made that minority communities (nor
mine) would be better off with less vigorous law enforcement. I put aside
decriminalization of drug use.
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The point, obviously, is that the Simpson case was highly
aberrational, and drawing implications from such an aberration
is as likely to lead to useful systemic prescripts as Freud’s efforts
to explain normal individuals based on his supposed knowledge
of the abnormal led to accurate insights into the operation of the
mind. Freud’s edifice is now crumbling, the loss of enthusiasm for
it and confidence in it among our nation’s scientists matched only
by commensurate increases in our universities’ English depart-
ments, although for reasons in addition to the problematic
relationship between the pathologic and the normal. In any
event, drawing lessons from the Simpson case about the criminal
justice system, or designing solutions to the problems of that case
that are to be applied to the system as a whole are dubious
undertakings.

The dubiousness of the undertaking will be exacerbated if a
fundamental point is overlooked: the criminal justice system is
a grown, not a made, order, just like the body is a grown, not a
made, order. It is largely for this reason that the search for the
magic bullet to cure cancer has failed, and why the search for the
magic bullet to cure the criminal justice system is likely to fail.
This takes me to my first main point.

L. MADE V. GROWN ORDERS

Friedrich Hayek distinguished between grown orders and
made orders. A made order originates from the design of its
creator. In contrast, a grown order, or spontaneous order, such
as a market or a common law system, arises without a plan.
It has orderly features, but these result from equilibrium
rather than from someone’s design. For instance, biological
systems, natural languages (for instance English), and the
common law all possess grown order attributes. Hayek argued
that each type of order has its own appropriate explanatory
technique. Made orders are appropriately explained by
inquiring into the intent of the designer. For instance, what
did the condominium association intend when it prohibited
large animals? Conversely, grown orders cannot be explained
in this manner. The appropriate method of explaining grown
orders is positive theory.?

2. Mark F. Grady, Positive Theories and Grown Order Conceptions of the Law,
23 Sw. U. L. REv. 461 (1994) (footnotes omitted) (citing F.A. HAYEK, Law,
LEGISLATION, AND LIBERTY: RULES AND ORDER 35-54 (1973).
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Natural languages are grown orders; mathematical lan-
guages are made orders. The common law is a grown order; the
sales contract is a made order. Spontaneity versus a plan. The
free market is a grown order; communist economies are (try to be)
made orders. The distinction is useful if not perfect. Consider
the following two sets of pictures that visually portray the
distinction. The first set is of two forests: the first a picture of an
unmanaged tropical forest, and the second of a managed woodlot.
The second set of pictures compares two urban centers: the first
of the city of Bruges as it was around 1500 a.d.; the second of
Chicago in 1893.°

Unmanaged Tropical Forest
reprinted from Unasyluva, vol. 31, no. 126, at 29

Poplar Plantation in Hungary
reprinted from Unasylva, vol. 36, no. 145, at 29

3. These are taken from James C. Scott, State Simplifications, manuscript on
file with the Northwestern University Center for the Humanities.
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Bruges, circa 1500, reprinted from Mark Girouard, Cities and People: A Social and
Architectural History (1985)

Bird’s-eye view of Chicago, circa 1893, reprinted with permission from Chicago
Historical Society

These two pairs of photographs well demonstrate the
distinction between grown and made order. The unmanaged
tropical forest grows “wild” uncontrolled by a central authority;
it is the embodiment of complexity. It teems with life forms in an
ongoing struggle for survival. And that struggle is unpredictable.
If one wonders whether a certain flower, bush, or tree will die or
flourish, no algorithm will provide the answer. If the forest is
chaos, the woodlot is serenity. All is in place here, all in order.
A single determining principle, the maximizing of lumber
production from a certain species of tree, governs all. It governs
what is planted and what is rooted out. It governs the physical
layout of the land and crop, and what nutrients are introduced to
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the soil. Virtually anything at all about the area can be predicted
by asking its relevance to the production of wood.

We see these same patterns in the two cities. Bruges grew
spontaneously over time. No zoning laws controlled the place-
ment of buildings or roads, no central authority laid out a plat.
Numerous individuals made individual choices in light of their
own interests over time, and the city grew organically. Indeed,
the architecture of the city looks remarkably like that of a living
cell. Chicago is the quintessential planned city. Nothing disrupts
the geometric lines and angles but a natural feature of the
landscape, the river. Even that was not left untouched, as the
city planners decided that its course should be reversed, which it
promptly was. Chicago serves the value of efficient transporta-
tion; Bruges is the sum of the interaction of untold numbers of
individual values. Anyone knowing the intent of the city fathers
could predict the physical layout of Chicago; there is not even an
analogous question to ask of Bruges. Once again, order and
chaos.

The distinction between spontaneous and made orders has a
crucial significance for the nature of “reform.” Made orders
usually possess a limited number of variables, and thus those
variables may be manipulated in order to produce predictable
outcomes. If the woodlot suffers a drought, watering will promote
growth. If the soil becomes too acidic, it can be treated, and so on.
Spontaneous orders are extremely complex; introducing reforms
into spontaneous systems leads to much more unpredictable
consequences. Introducing a new vine as ground cover around
the periphery of the forest may result in the forest’s destruction
as the vine, freed from its natural enemies, grows out of control
and chokes out all other plant forms. Unintended, unanticipated
consequences are much more likely to result from the introduc-
tion of change into a spontaneous order than a made order.

The history of disasters has a large chapter entitled “The
Disastrous Consequences of Reform Introduced Into Spontaneous
Orders.” Consider some of the highlights:

1. Marxist economics failed to perceive that economies are
spontaneous orders, not amenable to central control. The effort
to impose centralized control on markets resulted in the dramatic
relative impoverishment of a large portion of the human race. It
was not just communists who made this mistake. This was also
the crucial error of Keynesian economics. Keynesians believed
that the market was like a machine rather than like an organism.
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It could thus be easily manipulated by government. This proved
devastatingly wrong in the 1970s (stagflation, twenty percent
interest rates), and led to the 1995 Nobel prize for economics for
Robert Lucas for his demonstration of its critical error.*

2. Thalidomide was a wonder drug. It was billed as the perfect
sedative—effective, no amount of it could cause an overdose, and
it dramatically eased morning sickness in pregnant women. It
also led to approximately 12,000 horribly deformed infants, all
the more horrible perhaps because many who survived childhood
were neurologically normal.® Medical disasters like this were
once common place, now reduced in this country because the
recognition of their possibility has led to strict testing require-
ments before drugs are released to the market.

3. In the 1850s, a farmer in Victoria, Australia, released a
number of rabbits imported from Britain to breed for sport; the
alternative thesis is that they were released to breed as a food
source. Whatever the reason, breed they did, and did, and did.
Facing no natural predators sufficient to control their number,
the rabbits have become what has been called the worst plague on
record and have devastated vast portions of the outback.®
Ecological disasters of this sort remain commonplace.

4. The effect of contributions from wealthy donors on the
political process was perceived to be pernicious. The solution was
eliminating the practice and substituting political action commit-
tees. In one somewhat overstated appraisal that nonetheless
captures the central problem:

The new law formalized the role of PACs, which were supposed
to provide a well-regulated channel for individuals to get
together and support candidates. But as with many well-

4. See R.C. Longworth & Bob Sector, U. of C.’s Nobel Dynasty; A “Five Out of a
Six-Peat,” CHI. TRIB., Oct. 11, 1995, at 1.

5. Jonathan Bor, Thalidomide Shows That it Can Heal, Too: From Deformer of
Babies to Force for Good, BALT. SUN, Apr. 2, 1995, at 1A; Ken Silverstein, New
Victims of Thalidomide Appearing in Brazil, The Associated Press, June 1, 1993,
available in WESTLAW, Allnews database.

6. Michael Collins, Imported Animals Threaten Australia’s Economy,
Environment, Agence-France Presse, Sept. 12, 1991, available in WESTLAW,
Allnews Database; Robert Woodward, Rabbits Return to Plague Australia, The
Reuter Library Report, Sept. 26, 1990, available in LEXIS, Nexis Library, Wires File;
Brian Timms, Rabbits Nibbling Away Big Chunks of Australia, L.A. TIMES, Oct. 23,
1988, at Pt. 1, at 26; Rabbit Plague is Overrunning the Outback, L.A. TIMES, Nov. 23,
1988, at Pt. 1, at 2; Michael Cavanagh, Bunny-Tired Aussies Tout “Easter Bilby,” L.A.
TIMES, Mar. 22, 1992, at A7.
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intended reforms, there were unintended consequences.
Instead of solving the problem of campaign financing, PACs
became the problem. They proliferated beyond any expecta-
tion, pouring far more money into campaigns than ever before.
Today the power of PACs threatens to undermine Amenca s
system of representative democracy

The lesson here is that magic bullets shot into spontaneous
systems have a way of producing lamentable results.

The criminal justice system is largely a spontaneous system,
I think. There are codifications scattered throughout it, but they
largely codify, with suitable updating modifications, the common
law. This is certainly true of the substantive codes, as well as the
rules of evidence and trial practice, somewhat less true of the
procedural codes, and not very much true of the constitutional
protections afforded individuals. Most of the legal backdrop to
the system looks more like the common law, a spontaneous order,
than the Internal Revenue Code, a made order. One appropri-
ately can be skeptical of this assertion. Note, though, that the
legal backdrop to the criminal justice system is not any one of
these particular codes and their common-law cousins, but all of
them interacting in wildly complicated ways. Note also that the
“legal backdrop” of the criminal justice system extends further to
include the actors and the institutions that house them, the
lawyers, judges, cops, robbers, legislatures, and so on. Even if the
implications of the effect of a change in the substantive law on the
law of evidence can be predicted, the ability to predict the
combined effect on a prosecutor’s office is virtually nonexistent.
If skepticism remains, remember that the implications for the
“system” of a change do not stop at the prosecutor’s office. The
response of defense counsel and judges must also be correctly
anticipated and accommodated, as must also the responses of the
citizenry, both public and private. I cannot prove the proposition,
but this does look more like an unmanaged forest or the growth
of Bruges than it looks like a woodlot or the plat of Chicago.?

Reform is surely a good thing when something needs it and
when the costs and benefits of change are clear. Shooting magic
bullets into spontaneous orders raises doubts on both sides of the

7. Walter Isaacson, Running with the PACs, TIME, Oct. 25, 1982, at 20.
8. One contemporary, and good, example of the problem is the impact of the
Federal Sentencing Guidelines on the administration of justice.
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equations; both costs and benefits are dramatically unpredictable.
That leads me to my second point.

II. THE GERMAN ADVANTAGE

The first magic bullet was fired at the criminal justice system
as a consequence of the Simpson case before we even knew of its
aberrational outcome, and it provides an opportunity for a brief
examination of its likely helpfulness. Professor John Langbein
excoriated the American criminal justice process in the pages of
Newsweek in April 1995.° According to Langbein, the Simpson
case exposed “the deep structural flaws that prevent the Ameri-
can criminal-justice system from ever working well.”*° Our
lawyers are blamed for the “perpetuation of our failed system.”"’
All this is contrasted with “effective, fair and trouble-free
criminal-justice systems”'? of western Europe. Our hope lies,
apparently, in “serious European-style reform.”"?

Well, that’s nice to know, but I must confess that when I read
these passages, the image of liquid spilling from the cup onto my
shirt was irrepressible, although there is a history here that may
partially explain the matter. A number of years ago, Professor
Langbein made a similar, considerably more detailed, but no less
vitriolic, attack on American civil procedure. In an article
entitled The German Advantage in Civil Procedure, Professor
Langbein argued that the cure for many of the ills of the civil
justice system was to be found in the way that the Germans do
business.!* Intrigued, I and a number of co-authors systemati-
cally investigated Langbein’s various claims. We discovered that
he had essentially caricatured the American system and com-
pared it to an idealized version of the German system. His
conception of the German system was based apparently upon the
writings in English of comparativists, and his having gone to
Germany and discussed the matter with some judges there, who
all assured him that things were fine in Germany. We, my co-

9. John H. Langbein, Money Talks, Clients Walk, NEWSWEEK, Apr. 17, 1995, at
32.

10. Id.

11. Id. at 34.

12. Id.

13. Id.

14. John H. Langbein, The German Advantage in Civil Procedure, 52 U, CHI. L.
REV. 823 (1985).
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authors and I, dug beneath the rosy facade and what we discov-
ered was little short of amazing. I cannot review the lengthy
debate here, but I will indicate some of the more telling points.

One is that Professor Langbein’s claims about the German
judiciary being a peculiarly high status profession, thus drawing
peculiarly able people, was demonstrably false, as would have
been clear to anyone who attended to what the Germans actually
know and say about their own system.'® Another has to do with
Professor Langbein’s strident criticism of the wasteful American
practice of discovery, and his allegation that our system was
disfigured by discovery abuses. This he compared to the German
system, which operates without such abuses. He neglected one
small detail:'®

[I]t is very important to be clear about what type of civil case
one has in mind if one is comparing English and German civil
procedure. Presumably, English lawyers will tend to think of
a case to be decided by the High Court in London which
involves a substantial amount of money and is handled by
highly able and specialised counsel. On the other hand, if you
discuss problems of civil procedure with a German lawyer he
is likely to have in mind cases arising in one’of the 600 county
courts (Amtsgerichte) or in one of the 90 district courts
(Landgerichte) scattered throughout the country. Parties may
appear pro se in the county courts, and the judicial statistics
for 1977 tell us that in no less than 63 per cent. of all cases
tried in these courts at least one party was not represented by
counsel and in 18 per cent. of the cases both parties appeared
pro se. In these courts, the amounts in controversy tend to be
rather low, too. Thus, in 1977, 71 per cent. of all cases dis-
posed of by the county courts involved claims worth 2.000
Deutschmarks . . . or less, and in 51 per cent. of the cases the
amount in controversy was 1.000 Deutschmarks. .. or less. It
goes without saying that if you have litigation of this type in
mind you can easily argue the case for what might be called
judicial “activism” in this field. There is no separate set of

15. Ronald J. Allen et al., The German Advantage in Civil Procedure: A Plea for
More Details and Fewer Generalities in Comparative Scholarship, 82 Nw. U. L. REv.
705, 745-53 (1988).

16. Two, actually. He is wrong in his views on the American system, too. See
id. For a recent demonstration of how wrong he is, but also how hard myths die, see
Linda S. Mullenix, Discovery in Disarray: The Pervasive Myth of Pervasive Discovery
Abuse and the Consequences for Unfounded Rulemaking, 46 STAN. L. REv. 1393
(1994).
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rules for deciding small claims cases in Germany, but this is
what county court litigation really is about."

In 1988, the dollar was worth approximately 1.7 deutsche marks.
Much of Professor Langbein’s argument came from, inadvertently
Pm sure, comparing small claims litigation in Germany to
complex litigation in the United States.

If one is going to shoot a magic bullet, especially from a
foreign land, care must be taken. In preparing this article, I
began by updating some of our earlier work on civil procedure. I
found first that our analysis of the German county courts remains
accurate. In 1992, the median value of the lawsuit in the county
courts of Germany was 2,532 deutsche marks.”® The median
value in the district courts was 21,486 deutsche marks,'® again
hardly enough to sustain a motion practice of any serious sort, let
alone generate something akin to discovery abuse. There are a
few big cases in Germany. Again in 1992, there were about 1,800
cases in the entire country with an amount in issue exceeding
1,000,000 deutsche marks,? but there has been to my knowledge
no serious examination published in English of how these trials
are prepared and conducted (and my German speaking colleagues
are back in Europe, pursuing their careers). We do know,
however, that even in the county courts delay was a serious
concern to the Germans who modified their system in an effort to
reduce it, another point that Professor Langbein’s argument
failed to explain.?!

My skepticism refreshed, I began lookmg into the German
criminal model. I immediately discovered that the claim that
there is no plea bargaining in Germany is, again, obviously
false,” which is apparently not news to the Germans

17. Hein Koetz, Civil Litigation and the Public Interest, 1 CIV. JUST. Q. 237, 244
(1982) (footnotes omitted).

18. STATISTISCHES BUNDESAMT, FACHSERIE 10: RECHTSPFLEGE, REIHE 2,
GERICHTE UND STAATSANWALTSCHAFTEN (1992).

19. Id.

20. Id.

21, Allen et al., supra note 15, at 726 n.100.

22. For an excellent discussion by someone for whom German is his first
language, and thus he has ready access to indigenous materials, see Markus Dirk
Dubber, American Plea Bargains, German Lay Judges, and the Crisis of Criminal
Procedure (Oct. 31, 1995) (unpublished manuscript, on file with the University of
Colorado Law Review).
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themselves.?® I then intended to turn my attention to the claim
about “efficiency,” when a letter from a German judge, Michael
Bohlander, arrived on my desk. Judge Bohlander wrote to
express an interest in being in residence at Northwestern
University during 1997, which we speedily arranged, while he did
some comparative work. His topic?

The reason why I write to you is that I plan a comparative
research project on the concept of contempt of court and its
application by American courts towards attorneys acting as
defense counsel in criminal trials. In Germany there is a
heated discussion going on at the moment about which
measures could be taken against attorneys who misuse their
procedural rights to string cases out over indefinite periods in
order to wear down the judges so that their client might get a
lenient deal instead of an adequate sentence. German judges
have no procedural power to hold attorneys in contempt at all
and I thought that instead of curtailing the defendant’s rights
generally, which would also be detrimental to unrepresented
offenders, it might be worthwhile to take a closer look at the
contempt laws of foreign jurisdictions.?*

Professor Dubber explains how a German lawyer can become
obstreperous:

The prosecutor, like the judge and unlike defense counsel,
can call witnesses. By contrast, the defense must file an
evidentiary motion requesting that the court call the witness.
Note that not only defense counsel has the right to file an
evidentiary motion; so does the defendant herself. They may
bring their own witness or expert to trial even if the court
denied the motion to subpoena that witness or expert provided
they pay her in cash.

The right (and duty) of the defendant and her counsel to
ask for every witness and every piece of evidence carries the
seed of great inefficiency, a seed that . . . bears fruit in an
increasing number of trials. Because it insists on the investi-
gation monopoly of the court, the German criminal process
finds it difficult to place any restrictions on the defense’s right
to request that certain evidence be assembled by the court. . . .
Evidentiary motions may be filed at any time before or during

23. See, e.g., Joachim Herrmann, Bargaining Justice—A Bargain for German
Criminal Justice?, 53 U. PITT. L. REV. 755 (1992).

24, Letter from Judge Michael Bohlander to Ronald J. Allen (May 17, 1995) (on
file with the University of Colorado Law Review).
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trial. No evidentiary motion may be denied merely for its
untimeliness, not even after the prosecutor’s closing argument.
Moreover, the principles of immediacy and publicity are
thought to require that, in general, all motions and documents
must be read—if necessary at great length and leisure—in
open court. At any rate, if the prosecutor, the defense attor-
ney, or the defendant herself complains about the court’s
decision not to read certain documents, the entire court must
deliberate on the question whether the documents should be
read after all.

Next, the defendant has the right to challenge the court’s
impartiality by filing recusal motions at any time until the end
of the trial.

Not only the presiding judge may be the subject of a
recusal motion, so may the two associate professional judges (if
any), the two lay judges, any experts appointed by the court,
even the court reporter. . . . It is difficult to deny repetitive
recusal motions simply on account of their repetitiveness since
such a decision would require a unanimous decision of the
panel. If the motion cannot be denied as untimely, incomplete,
or repetitive, the court must consider its merits outside the
presence of the challenged member.?

The German system is, in short, designed with cooperation in
mind. If defense counsel do not cooperate, they can bring the
system to a virtual halt. Judge Bohlander provided some
examples:*

— A group of neo-Nazis were tried in Stuttgart before the
Landgericht. The case lasted for over three years, took over 120
days of hearings and cost approximately one million deutsche
marks. As Judge Bohlander described the events: “The defense
counsel had systematically sabotaged the trial by filing motions
for new evidence, hearing witnesses abroad, etc., which the court
under our law could not prevent them from doing. When one of
the lay judges was taken ill and did not recover within the
statutory adjournment limits, the case had to be stopped and a
completely new trial will become necessary”;*’

— A trial against alleged Kurdish extremists of the PKK before
the Oberlandesgericht in Dusseldorf lasted over four years with

25. Dubber, supra note 22, at 26-29 (footnotes omitted).

26. Letter from Judge Michael Bohlander to Ronald J. Allen, (Sept. 29, 1995) (on
file with author). »

27. Id. See also Rudolf Wassermann, Stuttgarter Extremistenprozef geplatzt,
27 NEUE JURISTISCHE WOCHENZEITSCRHRIFT 1708, 1708-09 (1994).
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353 days of hearings because the defense counsel employed
similar tactics;

— In one case, the defense filed 16,000 motions for new evidence;
in another 9,000 were filed;?

— In Wiesbaden, a court stopped a trial involving criminal
trespass and obstruction of a police officer in the execution of his
duty after three days when it became clear that the defense
counsel was going to obstruct the proceedings. The court felt it
had no choice, given that it had other cases to try.?

Apparently, German defense counsel have cooperation in
mind less and less these days. The Germans have an institution,
the Juristentag, that, as I understand it, bears some relationship
to the American Law Institute. During its 1994 deliberations, it
considered delay and obstruction in the criminal courts. Its very
first Resolution, passed overwhelmingly, was:

Resolution 1.1: The Juristentag acknowledges that too many
trials last too long and that reform measures should be taken,
especially for trials of serious crimes before the Landgericht
and Oberlandesgericht.*

Whatever American comparativists may think, musing about
the matter from their offices in the United States, it is not news
to the Germans that their criminal court systems are not “models
of efficiency.”® As Judge Bohlander has noted, in Germany “the

28. Letter from Judge Michael Bohlander to Ronald J. Allen, (Sept. 30, 1995) (on
file with author).

29. Folgen sog. Konfliktverteidigung, 6 NEUE JURISTISCHE WOCHENZEITSCRHRIFT
409 (1995). See also Hans Christoph Schaefer, Alarmzeichen fiir die Strafverteidiger,
27 NEUE JURISTISCHE WOCHENSCRHRIFT 1723 (1995).

30. Beschluf3 I.1. des 60. Deutschen Juristentages, II/1 VERHANDLUNGEN DES 60.
DEUTSCHEN JURISTENTAGES p. M85 (1994) (quote translated by Professor Markus
Dubber). See, Karl Heinz Gossel, Gutachten C: Empfehlen sich Anderungen des
Strafverfahrensrechts mit dem Ziel, ohne Preisgabe rechtsstaatlicher Grundsdize den
Strafprozef, insbesondere die Hauptverhandlung, =zu beschleunigen?, in
VERHANDLUNGEN DES 60. DEUTSCHEN JURISTENTAGES (1994), which is the consultants
report on criminal procedure from the 60th German Jurists Meeting in 1994.
According to Professor Dubber the title of the article roughly translates to: “Should
the law of criminal procedure be amended to accelerate the criminal process, in
particular the criminal trial, without sacrificing the rule of law?”

31. Inour earlier debate, Professor Langbein sharply criticized me for lacking
German language skills, although he also rather inconsistently criticized me for
involving in the project two young scholars who do speak German. John H. Langbein,
Trashing The German Advantage, 82 Nw. U. L. REv. 763, 765 (1988). Our main
complaint about Langbein was that he did not read the German materials. Ronald
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cost of the effective administration of justice is rising and the
courts have developed a huge backlog of cases. The average
workload of a judge in the equivalent of the magistrates’ court [in
England] . .. is about 700 criminal . . . cases per year . . . .”*

In any event, I do not claim that we have nothing to learn
from the Germans, or any other civilized system of justice. My
claim is simply that only painstaking and careful comparative
work will yield insights, and those will be small and incremental,
that bear any useful relationship to the United States. That work
will have to take account of the historical, social, and political
setting of the systems studied in addition to their legal formali-
ties, and will have to attend to their realities, not just to Polly-
annish descriptions of them.* The work, in short, will need to
address those systems as the complex, spontaneous orders that
they are rather than mistake them for made orders over which a
person’s will can be exercised with predictable results. Some work
of this kind is being done; it should be encouraged and its results
studied.®* No magic bullets will emerge from it, however. At a
deep level, Professor Langbein’s consistent mistake has been to

J. Allen, Idealization and Caricature in Comparative Scholarship, 82 Nw. U. L. REV.
785 (1988). Neither of us has changed our spots. I remain “illiterate” in German, and
Langbein remains steadfast in his failure to consult German sources. In 1991, a
lengthy examination of the problem of excessively long German criminal trials was
published. Uwe Scheffler, Die iiberlange Dauer von Strafverfahren:
Materiellrechtliche und prozessuale Rechtsfolgen in 89 SCHRIFTEN ZUM STRAFRECHT
(1991).
I also asked Judge Bohlander, who is a sitting German judge, to comment on

Langbein’s article. Among many interesting responses:

1. “The whole purpose of legal policy-makers for the last years has been

bent on streamlining the criminal justice system, which in practice mainly

means reducing procedural and even constitutional safeguards whilst

cutting costs and personnel within the administration of justice. Those

efforts have mostly proved to be inefficient so far.”

2. “[L]angbein is wrong if he thinks that the police and prosecution are

more impartial than their American counterparts. In the course of my

own research for my doctoral thesis I have found that they are mostly

acting purely antagonistically to the defense. I don't think I have seen a

c'asg where the defense counsel really worked together with the police.

Letter from Judge Michael Bohlander to Ronald J. Allen (Sept. 11, 1995) (on file with
author). .

32. Michael Bohlander, Expediency Over Due Process, LEGAL ACTION, Mar. 1994,
p.- 9
33. See the superb effort in this direction in William Ewald, Comparative
Jurisprudence (I): What Was It Like to Try a Rat?, 143 U. PA. L. REV. 1889 (1995).

34. See, e.g., Richard S. Frase & Thomas Weigend, German Criminal Justice as
a Guide to American Law Reform: Similar Problems, Better Solutions?, 18 B.C. INT'L.
& CoMP. L. REV. 317 (1995).
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address justice systems as made systems amenable to central
control in just the way both the communists and the Keynesians
mistook markets and the economy. The one safe prediction to be
made is that, were Professor Langbein’s suggestions adopted,
they would prove analogously disastrous to the administration of
justice as both Keynesian and Marxist economics proved to be to
the economies to which they were applied.

III. WELL, WHAT CAN WE Do?

Many years ago at one of our lecture series, the speaker
showed up each day with a newspaper. He read passages from it
and commented on them. It was not one of our more successful
lecture series. I fear that this paper may bear a resemblance to
that affair, for in it I periodically comment on things that
serendipitously crossed my desk as I was working away. Of
course, I suppose it is possible that people deserve their luck.

As I was thinking about the third major issue for this
paper—what can we do about the criminal justice system—across
my desk came a recent article containing the following points:

I grieve for my country to say that the administration of
criminal law in all the states of the union . . . is a disgrace to
our civilization.

The institution of trial by jury has come to be regarded as
such a fetish in our country that state legislatures have exalted
the power of the jury and diminished the power of the court.

The counsel for the defense, relying on the diminished
power of the court, creates, by dramatic art and by harping on
the importance of unimportant details, a false atmosphere in
the courtroom which the judge is powerless to dispel, and
under the hypnotic influence of which the counsel is able to
lead the jurors to vote as jurors for a verdict which, after all
the excitement of the trial has passed away, they are unable to
support as men and women.

Another problem is the difficulty of securing jurors
properly sensible of the duty which they are summoned to
perform.*

35. Yale Kamisar, Strong Criticism of the American System of Trial by Jury,
LAW QUADRANGLE NOTES, Fall/Winter, at 23 (1995).
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As Professor Yale Kamisar notes, the author of sorts of the
article from which I took the above quotes:

Some people may consider the preceding remarks a gross
overreaction to the “not guilty” verdict in the O.J. Simpson
case. Others may think these remarks are right on the money.
In any event, they were made long before defense lawyers had
the assistance of any experts in selecting a jury and long before
anybody accused defense lawyers of “playing the race card.”

Every work of attack on the American system of criminal
justice and trial by jury, in particular, . . . was uttered in a
commencement address at the Yale Law School on June 26,
1905 . .. [by] William Howard Taft, a future Pre31dent and a
future Chief Justice of the United States.3®

Complaints about the criminal justice system go back even
further than Mr. Taft, although their nature changes with time.
A century before Taft wrote, and almost two centuries before
Langbein, the dominant concern was the implications of the
ability to influence the outcomes of trials possessed by “elite”
judges. The judges, it was feared, could steer decisions in cases
toward their class interests. This concern led numerous states to
deny judges the power to sum up and comment on the evidence,
two of the more effective means of controlling jury decision
making, which led to an increased role for the lawyers, which led
in turn to the judges figuring out how to use presumptions and
inferences to avoid those restrictions.?” In this little vignette lies
the moral of this tale. The criminal justice system is a significant
part of an overwhelmingly complicated social reality. It generates
highly complex appraisals that do not remain stable because the
object of interest is itself constantly mutating. It mutates
naturally as social conditions change; and it changes in reaction
to the efforts to “reform” it. When the judges were forbidden from
expressing their opinions to jurors, and thus influencing the
outcomes of cases, they developed methods to regain at least some
of what they lost.

So, we have two problems, not just one. The first is to decide
what the problem is. The second is to devise responses to those
problems that have some likelihood of achieving positive results

36. Id. .
37. Ronald J. Allen, Presumptions in Civil Actions Reconsidered, 66 Iowa L. REV.
843, 857, 862 n. 99 (1981).
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at an acceptable cost. The first is enormously complicated, all the
more so because different people will have different views. The
second is problematic for reasons I hope have been developed in
this paper.

Consider the complex relationship between various apprais-
als of what went wrong in the Simpson case and what might be
done to fix it:

1. Problem: a guilty man walked. Solution: Well, I don’t really
know. A lot of guilty people walk. It is the price we pay for a lot
of things, like protecting innocent people wrongly accused,
reducing governmental intrusions on privacy, and ensuring that
private citizens be treated with a certain degree of dignity and
respect. Nor is there any reason to think that the Simpson
verdict is an indication that too many guilty people walk. Maybe
too many do, but to reach that conclusion requires consideration
to extend far beyond this trial. One indication of whether too
many guilty people walk—prison capacity—strongly indicates
that we are about at the limit of convicting people. Moreover, if
we start convicting more people, we will surely convict more
innocent people as well as guilty ones.

2. Problem: People with money walk. Solution: Deprive
defendants of the use of their money. This would be quite easy to
implement, as most defendants have none to begin with. Of
course, that point also indicates that the reformative power of
this solution is rather limited. And what about the innocent
people with money? Refined Solution I: Deprive guilty defen-
dants of the use of their money. If we already knew who was
whom, we could simply dispense with the trial. Refined Solution
II: Deprive guilty defendants of their right to trial. This has a
certain Kafkaesque charm to it, but that is the most that can be
said for it.

3. Problem: Guilty defendants walk in high profile cases. I am
not sure this is true. As Simpson was walking, the terrorist trial
in New York ended in convictions. Susan Smith was convicted of
murdering her children, Colin Fergusan and Mike Tyson were
convicted, serial killers are consistently convicted, and so on.
Cameras in the courtroom are a different matter, to which I turn
below.

4. Problem: The jury. Solution: Jury selection should be
changed to eliminate extensive voir dire and the requirement of
a unanimous verdict should be changec} to permit verdicts on a 10
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to 2 or 9 to 3 vote. On the matter of selection, as Professor
Langbein put it in his distinctively trenchant fashion:

Nor do we need European models to make the most
obvious reform: preventing the lawyers for the prosecution
and defense from picking and choosing among prospective
jurors to find those most predisposed to ignore the evidence
and favor a particular side. The standard for juror selection -
should be the same that governs the disqualification of a judge.
Seat the first 12 jurors called, unless one is related to the
parties or involved in the events.®

There is something to the voir dire point, as I develop below, but
there is a substantial risk as well. Many prospective jurors in the
Simpson case apparently wished to be selected for reasons of their
own, such as hoping to use the experience for their own personal
gain. Had Langbein’s proposal been employed at the Simpson
case, it is highly likely that the jury would have been composed
of something like five or six aspiring authors, three or four people
who already knew that Simpson was innocent (or guilty), and a
handful of individuals hoping to be “discovered” by Hollywood,
along the lines of the actual juror who subsequently posed for
Playboy. This seems to me less a beneficial reform and more a
recipe for disaster, and any curtailment of voir dire that increases
the difficulty of detecting such individuals should not be adopted.
The suggestion of going to a nonunanimous verdict would
have been beneficial at the Simpson trial, by contrast. It would
have saved an hour and a half or so. According to the jurors, the
first vote was 10 to 2 for acquittal. With a nonunanimous verdict
rule, whatever deliberation occurred to move the two dissenters
to vote for acquittal could have been avoided. A pattern of hung
juries is possible evidence of the need to change the unanimous
~ verdict rule. A swift unanimous verdict is not. Lengthy jury
deliberation, which did not occur in the Simpson case, is at best
mixed evidence on the question. The unanimity rule may
increase deliberation time, but it also better ensures that all
perspectives will be heard and discussed in the jury room. Costs
and benefits.*

38. Langbein, supra note 9, at 34.

39. There are other things that should be done to improve jury trials, but again
they do not much bear on the Simpson trial. Arizona has adopted a number of
reforms that probably make good sense, such as allowing greater judicial control over
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On the assumption that truth matters most, which is not as
uncontroversial as one might suspect, two lessons of general
import do emerge from the Simpson affair. The first has to do
with the role of the trial judge. Ineffective trial judges will lose
control of their cases, and in this respect Judge Ito’s handling of
the case from start to finish was an abomination. The second is
that the conventional understanding of the self-incrimination
clause of the Fifth Amendment to the Constitution should be
modified, or alternatively the clause repealed. I discuss these two
points in turn.

A. The Judge

Judge Ito’s performance was a disgrace, and it is hard to
avoid the conclusion that his disgraceful performance was largely
generated by his own fascination with the media coverage of the
case. I say this because he was previously a respected judge,
whose reputation was one of calm control over the courtroom.
Thus, the only explanation for his performance in the Simpson
affair, at least the only interesting one and thus the one I am
going to pursue, is the glare of the media and the omnipresent
cameras in the courtroom. Indeed, there is good evidence to
believe that Judge Ito, perhaps completely unknowingly, pan-
dered in a shameful fashion to those cameras. Ironically, Judge
Ito himself thus becomes the strongest argument against cameras
in the courtroom. The strongest argument against them is not
the antics of the lawyers; they should have been brought under
control by Ito but were not.

Consider the evidence. The cameras were perfectly placed to
capture the Judge. Throughout the proceedings, Ito had plenty
of justification for shutting and leaving them off, but always
found a way to leave them running. Twice he essentially broke
down on national television in proceedings and events that could
easily have been done without cameras rolling.” I do not
begrudge him his emotions. Nonetheless, some jobs call for

the length of trials, jury questions; and note taking, allowing discussion about the
evidence during trial, and attempting to provide comprehensible jury instructions.
Mark Curriden, Jury Reform: No One Agrees on Whether the System Is Broken, But
Everyone Is Trying to Change It, A.B.A. J., Nov. 1995, at 72, 75-76.

40. The first occasion was his expressing his sorrow at the death of a guard. The
second was his infamous “I love my wife” speech.
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keeping emotions in check and their impact to a minimum.
Nothing but personal publicity came from these events being
broadcast to a national television audience. There was no need,
and positive harm, from broadcasting the evidentiary hearing on
the Fuhrman tapes. He asserted a “public” interest, but what
was that interest? He ended up excluding almost all of them,
having caused substantial consternation in the Los Angeles area,
and surely ensuring that the jury would hear of them notwith-
standing his evidentiary rulings. The only interest served by his
decision was the maximization of ratings. This is also true of his
bizarre decision to let Simpson address the Court, again on
national television.

The list goes on and on. I will close with one last point. The
jury came back unexpectedly quickly. Rather than accept the
verdict, Judge Ito sequestered the jurors for another night on the
ridiculous excuse that the lawyers were not present and could not
be procured. It is unbelievable that at least most of them could
not have been summoned within hours in order to be present for
the verdict in the “trial of the century”—by that evening at the
latest. But, if Ito could not get the lawyers back at a time certain,
or if the process extended late into the evening in California, a
wonderful media event would have been lost. By not accepting
the verdict and locking up the jurors one more day, the Judge was
able to announce when the verdict would be accepted the next
day, thus ensuring complete media coverage and a huge television
audience.

For whatever reasons, the trial was a model of how not to
conduct trials. Consider the following points:

1. As mentioned above, many individuals in the venire appeared
to have their own personal agendas. At no time that I have found
did Ito strongly express his disapproval or suggest that individu-
als lying or hiding the truth in order to be selected would be
prosecuted. Perhaps as a consequence, of the ten jurors dis-
missed from the case after the jury and alternates were seated,
three were dismissed for having lied or failed to reveal significant
personal information during voir dire;*! two were dismissed
because they were planning books,*? and a third for discussing

41. An unidentified male on January 18, 1995; Michael Knox on March 1, 1995;
and Jeanette Harris, on April 5, 1995.
42. Tracy Kennedy, March 17, 1995; Francine Florio-Bunten, May 25, 1995.
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that fact with one of the two.** To my knowledge, Judge Ito did
not commit these individuals for contempt proceedings, which
under California law he could have done. Compare this to the
Susan Smith murder trial in South Carolina. There Judge
William Howard dismissed a juror and ordered her jailed for
criminal contempt for failing to disclose relevant information.
Perhaps my criticism is misplaced. Perhaps what is at fault here
is the hedonism of Southern California, where everyone is hoping
to be “discovered” in one fashion or another. If so, I would retreat
to my main point in this paper that we are dealing with a
spontaneous order.

There is one other important aspect of the voir dire deserving
of attention. Langbein accuses lawyers of attempting to get the
most biased jurors possible. On this score he is correct. It is not
obvious, however, that this has had detrimental consequences.
If the lawyers are successful, the results should cancel themselves
out in one of two ways. Either each side would get rid of the
jurors most biased for the other side, or each side would secure a
set of biased jurors. If the first occurs, a reasonable jury would be
seated. If the second, hung juries would result. Hung juries are
not perceived to be an increasingly prevalent problem. I rely here
solely on anecdotal evidence, but my casual observation suggests
that the problem is the occasional aberrational acquittal, not a
disproportionate number of hung juries.

Nonetheless, there is something deeply disturbing about the
trend in jury selection. In the Simpson case, prospective jurors
were required to fill out a seventy-five-page jury questionnaire,
containing 302 questions. The purpose of this extensive probing
into the privacy of prospective jurors is not to root out bias; it is
to find jurors who will import those biases to the courtroom so
that they will not be influenced by the evidence. This converts
the jury selection process from one designed to increase the
prospects of rational deliberation to one designed to eliminate it.
I have no idea what the actual effect of these efforts has been, and
again hung juries do not seem to be an increasingly important
problem. Nonetheless, this kind of repudiation of the essence of
the jury system should not be allowed on esthetic grounds, if no
other.

43. Farron Chavarria, June 5, 1995.
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2. Ito early on made clear that he was not going to sanction
seriously the failure of the lawyers to abide by California law. In
opening statements, defense counsel Johnnie Cochran stated that
he intended to call more than a dozen witnesses not previously
identified, and to introduce additional evidence not previously
disclosed to the prosecution, which violated both California law
and the judge’s discovery order. The judge’s response was to
admonish the jury that the lawyers had so acted and were
responsible for the ensuing two-day delay.*® He could have
excluded the evidence entirely. Given his tepid response, it is not
surprising that shortly thereafter the defense failed to disclose
that they had a taped interview of a surprise alibi witness, Rosa
Lopez. Again, the judge’s response was inadequate. He initially
fined the defense lawyers $1,000, but then lowered it to $950,
apparently because $1,000 fines cause the California State Bar to
investigate.”® These acts and the judge’s refusal to respond
forcefully set the tenor of the rest of the trial, and who can blame
the lawyers? The lawyers job is to press the rules for all they are
worth; it is the judge’s job to draw the line. -

3. Ito’s inability to keep the proceedings moving is now legend-
ary. One example. The Westlaw, single-spaced transcript of the
examination and cross-examination of Arthur Fung comprise a
three inch high pile of paper. I began, with the help of my able
research assistants, an examination of “asked and answered”
objections. The material is too voluminous for simple summary, .
but not once did Ito stop examination of a witness on the ground
that a lawyer was wasting everybody’s time. He was quite willing
to stop the proceedings to have sidebars, however. I began to
analyze that, too, and again gave up. Using the search term
“sidebar or side bar,” we came up with 272 documents in West-
law. A preliminary review indicated that these occurred essen-
tially daily, with as many as ten sidebars in a number of days.
This is not evidence of a well run courtroom; it is evidence of a
courtroom out of control.

4. Tto sat quietly through Johnnie Cochran’s lamentable but
apparently effective closing arguments. So, too, did the prosecu-

44. Susan B. Jordan, If the Dream Team Violated the Law with Impunity, Did
0J2, 0.J. Simpson Case Commentaries, Feb. 1, 1995, available in Westlaw, 1995 WL
36419, at *1.

45. Andrea Ford & Jim Newton, The O.J. Simpson Trial, Lopez Ends Her
Testimony; 2 Simpson Lawyers Fined, L.A. TIMES, Mar. 4, 1995, at 1.
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tion, who are also to blame for this blemish on justice.. Nor did Ito
make clear that Barry Scheck’s argument, that if there is any
doubt about any evidence there is reasonable doubt, is false, and
that the case must be ]udged on the basis of the ev1dence as a
whole. : Co

And soon. :

The Slmpson case called for a tough- mlnded but fair Judge
who would keep the case moving, the lawyers’ feet to the fire, and
the baloney to a minimum. The case got the opposite. What's the
solution? Don’t assign any more cases of the century to Judge Ito,
and don’t let cameras in the courtroom of judges who will be as
dramatically affected by them as Ito was. Neither is terribly
informative about criminal justice in the aftermath of the
Simpson case, however.

One caveat. I do not know much about California appellate
practice. One general problem in this country is that appellate
courts have overused the sanction of reversal to the extent that
many trial judges are understandably wary of playing even a
modestly active role at trial. Here Langbein and I agree. If the
judges do not act, the lawyers will. Fact finding is better off with
relatively more active judges and relatively less active lawyers
than vice versa.

B. Revise or Repeal the Self-Incrimination Clause of the
Fifth Amendment: ’

Perhaps the single generalizable lesson that emerges from
the Simpson trial is the anachronistic nature of the self-incrimi-
nation clause of the Fifth Amendment in general, and modern
interpretations of it in particular. I suspect that the inability to
examine Simpson on the stand at least in part led to this miscar-
riage of justice.* With Simpson sitting quietly, his defense
lawyers could turn the attention from his deeds. Under the
withering examination that the prosecution would have mounted,
that Simpson’s guilt had been proven beyond reasonable doubt
would have been obvious even to those—apparently like the
jury—either predisposed toward him or seriously offended by the
revelations concerning the administration of justice in Los

46. As did, to be sure, racism in general, racism in the L.A. Police, and sloppy
verging on incompetent evidence gathering and handling techniques. I will restrict
myself to the more provocative textual point.
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Angeles. Even if the jury would nonetheless have acquitted, the
public function of airing the truth—about both the murders and
the administration of justice—would have been substantially
furthered. But Simpson sat passively, hiding behind the self-
incrimination clause while his lawyers spun webs of deceit and
confusion. The most interesting question posed by this trial is
why we should any longer tolerate such truth-defeating ploys.
The historical justifications for the self-incrimination clause
are a dead letter in every respect.”” Statements obtained from
torture are not going to be admissible in any court in this country,
regardless of the formal status of the self-incrimination clause.
Nor is anything like the uncounseled, secret interrogations under
self-destructive oaths like the oath ex officio possible today.
Oaths have largely lost their meaning as religious exercises,
public trials are required, and individuals have the right to the
assistance of counsel during all aspects of a criminal prosecution,
including any interrogation that occurs. Moreover, nothing
compels a private citizen whether arrested or not to cooperate
with the police. Were a state to attempt to compel answers to
police interrogations from arrested individuals, the right to
counsel would set in, as the Court has already held.”® Were the
police to ignore the limits on their power and to coerce a confes-
sion from an individual, admitting the coerced confession at trial
would violate due process, again as the Court has already held.*
That the historical justifications are meaningless today is
why the Court no longer invokes them, but what the Court
invokes instead is equally unpersuasive. Take the most well
known of the slogans trotted out in support of the self-incrimina-
tion clause, that it protects against the “cruel trilemma of perjury,
self-condemnation or contempt.” The problem is that an innocent
person does not even face a lemma, let alone a di- or a trilemma.*

47. Two recent articles on the history of the self-incrimination clause are must
reading: John H. Langbein, The Historical Origins of the Privilege Against Self-
Incrimination at Common Law, 92 MICH. L. REV. 1047 (1994), and Eben Moglen,
Taking the Fifth: Reconsidering the Origins of the Constitutional Privilege Against
Self-Incrimination, 92 MICH. L. REV. 1086 (1994).

48. Escobedo v. Illinois, 378 U.S. 478 (1964). Escobedo, remember, was
premised on the Sixth Amendment.

49. Brown v. Mississippi, 297 U.S. 278 (1936).

50. Before writing this paper, I believed this catchy phrase, which I have been
using in class for two decades, to be the only creative contribution I had to make to
the well-worn debate about the Fifth Amendment. Imagine my dismay when, in
preparing for writing this piece, I read the following: “Notice that the innocent
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An innocent person who tells the truth will not commit perjury,
engage in self-condemnation, or be subjected to a contempt
citation for refusing to testify. This well-known phrase, in short,
reduces to the astonishing proposition that the self-incrimination
clause is designed to reduce the probability of punishing, one way
or another, guilty people. In a world where “guilty people” were
largely guilty of political offenses against a distant sovereign, this
might make sense; in our world, it is bizarre.

Numerous other, equally unpersuasive, justifications have

. been advanced by the Court:*' The Fifth Amendment

— preserves a fair balance between the state and the accused.
This is meaningless without an external referent for “fairness,”
which not surprisingly is absent in the cases, or anywhere else for
that matter.
— prevents prosecution for beliefs and association. The First
Amendment does the job better and more directly. The Fifth
Amendment is both too narrow and too broad. It does not
prohibit such prosecutions. It only makes securing evidence of
them more difficult and thus is too narrow. It makes securing
evidence of many other kinds of crime difficult, too, and thus is
too broad. '
— reduces the risk of convicting the innocent. Apart from one
point to which I return below (police interrogation), this is very
hard to understand. First, anything that increases the difficulty
of conviction may protect an innocent person, but the question is
at what cost. We could guarantee that no innocent person is
convicted by not convicting anybody. Second, no careful analysis
has ever been done concerning whether the Fifth Amendment
actually increases or decreases the likelihood of innocents being

defendant faces no trilemma, no dilemma, in fact no problem at all.” Stephen J.
Schulhofer, Some Kind Words for the Privilege Against Self-Incrimination, 26 VAL.
U. L. REv. 311, 318 (1991).

51. See, e.g., Murphy v. Waterfront Comm’n, 378 U.S. 52 (1964). The
implausibility of these various justifications has been known for quite some time.
They were basically dismantled by Henry J. Friendly, The Fifth Amendment
Tomorrow: The Case for Constitutional Change, 37 U. CIN. L. REV. 671 (1968). See
also Peter Arenella, Schmerber and the Privilege Against Self-Incrimination: A
Reappraisal, 20 AM. CRIM. L. REV. 31 (1982). For criticisms of the various arguments
favoring the privilege, see David Dolinko, Is There a Rationale for the Privilege
Against Self-Incrimination?, 33 UCLA L. REV. 1063 (1986); Donald A. Dripps, Self-
Incrimination and Self-Preservation: A Skeptical View, 1991 U, ILL. L. REV. 329;
Donald A. Dripps, Against Police Interrogation—And the Privilege Against Self-
Incrimination, 78 J. CRIM. L. & CRIMINOLOGY 699 (1988).
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convicted.?? The political rhetoric focuses on criminal defendants
exercising their rights, but witnesses can, too. By doing so,
witnesses can keep relevant information from fact finders that
might make clear that the defendant did not commit the crime.
We had just such a case recently in Illinois. Brian Dugan almost
certainly committed the Jeanine Nicarico murder, yet he could
not be examined at the trials of Rolando Cruz, Stephen Buckley,
and Alejandro Hernandez because of Dugan’s exercise of the Fifth
Amendment. This was a contributing factor to numerous
wrongful capital convictions.
— prevents a person from being used instrumentally to his or her
detriment and ensures that the government bears the entire
burden of demonstrating guilt. Unfortunately, neither point rests
upon a sound foundation. People can be used instrumentally, and
are with great frequency. Not only must they cooperate in
turning over evidence of guilt in many circumstances;** in
addition, bodily fluids can be forcibly extracted from them against
their will to provide evidence of guilt.5®

The weakness, indeed the total contemporary irrelevance, of
the historical justifications for the privilege, and the implausibil-
ity of the Court’s efforts, have led modern scholars to attempt to
identify new, more persuasive justifications. These efforts are
interesting, provocative, and often involve deep and penetrating
analyses. They are also uniformly unconvincing. I cannot here
do justice to their complexity, and any short descriptions of the
kind I am about to give risk caricature. I have no choice, how-
ever, and so I will briefly describe a few of the modern efforts at
justifying the self-incrimination clause and indicate their
difficulties. I do-so with apologies to the inventive scholars who
have labored at this important issue, and with the admonition to
interested readers to study carefully the cited works so that you
may decide for yourself in light of fully fleshed out arguments
whether any are persuasive:®

52. For a discussion, see Peter W. Tague, The Fifth Amendment: If an Aid to the
Guilty Defendant, an Impediment to the Innocent One, 78 GEO. L.J. 1 (1989). .

53. Dugan’s “confession” was in the context of plea negotiations. The Fifth
Amendment cannot take credit for generating it.

54. See, e.g., Doe v. United States, 487 U.S. 201 (1988).

55. Schmerber v. California, 384 U.S. 757 (1966).

56. I do not include Professor Stuntz's penetrating discussion of the Fifth
Amendment in the list to follow because his effort is to explain rather than justify the
Fifth Amendment. William J. Stuntz, Self-Incrimination and Excuse, 88 COLUM. L.
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— Robert Gerstein argues that wrongdoing and self-condemna-
tion are so intensely personal that each person should control it
him or herself, and that the privilege protects this aspect of
privacy and autonomy.®” But, no such tender mercy is shown to
an individual being deposed in a civil case. Simpson will have to
face tough questioning, tougher probably than he would have
faced in the criminal case, in the civil wrongful death actions now
being pursued. That questioning will violate precisely the areas
that Professor Gerstein’s argument carves out as inviolable.
Moreover, once the risk of criminal punishment has passed, the
Fifth Amendment does not shield a person, yet the concerns of
privacy and autonomy remain the same.

— In a subtle and profound article, Kent Greenawalt struggles
with whether relationships of trust give rise to moral room for
privacy, and the implications of their doing s0.®* In the end,
though, he like others concludes that what makes “a suspect’s
refusal to respond morally acceptable” is “the cruelty of forcing
people to do serious harm to themselves, even when infliction of
the same harm by others is warranted.”® Frankly, I don’t get it.
Society forces painful choices and obligations on citizens with
regularity, including much more serious ones than testifying
truthfully about one’s misdeeds. Service during war time is the
extreme example, of course, but by no means the only one.
Individuals constantly must make choices about the use of
resources that have serious consequences. A person with funds
sufficient either to replace an excruciatingly painful hip or put a
child through college must simply choose. So it goes. More to the
point, perhaps, I do not understand what is “cruel” about requir-
ing individuals to provide accurate information about significant
social events. Uncomfortable, embarrassing, yes, but cruel? One
of the more remarkable aspects of the literature on the self-
incrimination clause is that this cruelty is constantly referred to
but never elaborated.®* Moreover, what about the cruelty

REV. 1227 (1988). . :

57. Robert S. Gerstein, Privdcy and Self-Incrimination, 80 ETHICS 87, 92 (1970).

58. R. Kent Greenawalt, Silence As a Moral and Constitutional Right, 23 WM.
& MARY L. REV. 15 (1981). |

59. Id. at 39..

60. Professor Schulhofer argues that “the concern is with the predicament of an
innocent defendant who fears he will be manipulated, intimidated or misunderstood.
When life or liberty is at stake, to force such a defendant to run the gauntlet of
adversarial cross-examination can fairly be characterized as inhumane or cruel.”
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resulting from the choice to remain silent? Structuring society
requires an unending comparison of costs and benefits, or in this
case of costs and costs. Assume that there would have been some
“cruelty” to making Simpson take the stand against his will that
my stunted moral development hides from my sight. What about
the cruelty, obvious to the world, to the Goldman and Brown
families, stemming from Simpson’s refusal to testify? Not only,
again, did it contribute to the unjust verdict, but it denied those
families an important step in the process of dealing with their
grief. Can it plausibly be claimed that this balance weighs in
favor of Simpson? Obviously, I don’t think so.

— In a philosophically sophisticated article, Thomas and Bilder
first distinguish between “first-order desire” and “second-order
volition.” It is the latter which the Fifth Amendment protects:

But we read the self-incrimination clause to . . . protect the
individual’s choice to confess guilt or remain silent. This
means that S must be free to not answer. If S is unfree in this
regard, it does not matter that his first-order desire may be
manifested in the outcome [of confessing]; his choice was
denied—he did not want that desire to be his will—and choice
is the heart of the self-incrimination clause.®

Alternatively, “[olne way to read Miranda is that the Court
created the presumption that S’s second-order volition, when

Schulhofer, supra note 50, at 332. However, the argument neglects to identify how
this kind of manipulation, intimidation and misunderstanding is any different from
any other kind. The argument thus reduces to not putting innocent defendants in
difficult straits. This is a laudatory goal but the self-incrimination clause is a weird
way to accomplish it. Bear in mind that no other power of government is limited in
this fashion. Thus, the government can search for evidence that may be
misunderstood, put pressure on friends and family to testify, require the defendant
to turn over incriminating, even if misleadingly so, evidence, and so on.

Earlier in this same article, Professor Schulhofer provides some data on
conviction rates but does not make much of them. Id. at 828. For good reason.
Conviction rates tell you very little. The question is wrong verdicts, convictions, and
acquittals, which conviction rates do not shed light on.

61. George C. Thomas, III & Marshall D. Bilder, Aristotle’s Paradox and the
Self-Incrimination Puzzle, 82 J. CRIM. L. & CRIMINOLOGY 243, 271 (1991). The
implausibility of simplistic “choice” and “voluntariness” models has been recognized
for quite some time: “Dean Wigmore illustrated the interpretive difficulty [over the
meaning of ‘volitional’] with a colorful example: ‘As between the rack and a false
confession, the latter would usually be considered the less disagreeable; but it is
nonetheless voluntary.’” Id. at 245 (quoting 2 J. WIGMORE, A TREATISE ON EVIDENCE
§ 824 (2d ed. 19283)); see also Joseph D. Grano, Voluntariness, Free Will, and the Law
of Confessions, 65 VA. L. REv. 859 (1979).



1996] MAGIC BULLETS 1021

faced with police interrogation, is a continuing volition to want
her will to be not to want to answer questions that might
incriminate her.”®® The problem is defending this particular form
of tender mercy toward a suspect. We can talk about the ethic of
individualism until we are blue in the face, but it remains the
case that civilization requires an enormous amount of cooperative
effort. I do not think it plausible that we entered into society in
order to have rights of the accused; they are obviously instrumen-
tal to something else. The point is that criminal suspects may
“want their will to be not to want to answer questions that might
incriminate them,” but that attitude is seriously detrimental to
the effort to construct and maintain civil society and not worthy
of respect. In fact, the morally correct view, even if pragmatically
implausible, is that people should cooperate and should be
encouraged to cooperate rather than encouraged to stymie
legitimate governmental investigations of serious criminality.
Indeed, consider the implications of this argument. Would it
violate the Fifth Amendment for public schools to teach civics
lessons that attempted to inculcate the attitude that criminality
is wrong, should not be engaged in, and if committed should be
owned up to? What about public messages to the effect that
confession is good for the soul? Should these be forbidden
because of their potential effect on individuals’ second-order
volition not to cooperate with the police? Again, I don’t think s0.%®

So, it is open season on people suspected of criminality. Well,
not quite. Brutal methods of interrogation should be forbidden,
but of course they already are, independently of the self-incrimi-
nation clause. Any tactic likely to generate a false statement
should result in the exclusion of that statement, but again this
result does not depend on the self-incrimination clause. More-
over, individuals can always refuse to cooperate and can insist on .
consulting their lawyers; they just should not be positively
encouraged to do so. At trial, the prosecution should be allowed
to call defendants to the stand so that the fact finders can either
hear the defendant’s story or see with their own eyes the evasive
behavior of the defendant that legitimately raises an inference of
guilt.

62. Thomas & Bilder, supra note 61, at 275.
63. See also Phillip E. Johnson, A Statutory Replacement for the Miranda
Doctrine, 24 AM. CRIM. L. REV. 303 (1986).
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There are two serious problems with these proposals. First,
there are two primary reasons why defendants do not take the
stand. The first is because they are guilty and will simply
emphasize that point by testifying. Here there is no ground for
sympathy. The second reason for not taking the stand is that it
opens up the defendant to cross-examination on his prior record,
which can be devastating. In a regime allowing the prosecution
to call the defendant to the stand, all references to prior record
should be forbidden.®

The second problem is police interrogation. Police interroga-
tion occurs in the dark behind closed doors. It is thus a breeding
ground for abusive behavior and police perjury. Whether a
suspect agreed to talk, or instead asked to see counsel, and indeed
whether a defendant actually did talk, often are determined
based on the contradicted testimony of the various officers
engaged in the interrogation. The risks to accurate outcomes at
trial are obvious. The solution is not Miranda, or some other
interpretation of the Fifth Amendment, but instead to exclude
unreliable information. This is not to forbid police interrogations,
but only those committed under the cover of darkness, as it were.
If the light is let in, and the results of interrogation seem to
reflect accurately what occurred and not to rest on brutal tactics,
thus likely to be untrustworthy, they should be admissible at
trial. The solution, in short, is to require ex parte contacts
between the police and suspects in settings conducive to brutality
and generative of perjury to be memorialized in some trustworthy
fashion. Tape recording would suffice; videotaping or observation
by a disinterested third party would be better.

Do these last two points about prior records and police
interrogation commit me, inconsistently, to the Fifth Amend-
ment?® Beats me. Much of the present law of the self-incrimina-
tion clause is today positively destructive and should be modified.
However one conceives the basis for it, though, brutal treatment
of individuals should not be countenanced nor should convictions
based on perjurious police officers. Beyond those points, people
suspected of criminality should not be immunized from being
asked questions at juridical proceedings, pre-trial or trial;®® nor

64. An innocent defendant can also be a bad witness, but this does not
distinguish this kind of,evidence from any other category of evidence. .

65. See, e.g., Schulhofer, supra note 50, at 311.

66. See, e.g., Paul G. Kauper, Judicial Examination of the Accused—A Remedy
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should the police be required to encourage suspects’ lack of
cooperation through Miranda-like rules. To finish where I began,
Simpson should have been forced to respond to or evade questions
concerning his actions, and the jury should have been allowed to
consider the implications of his responses. Living in society
entails obligations, not just rights. Everyone but Simpson would
have been better off for that, and the extent to which he would
have been worse off pales by comparison.

There are two other matters deserving attention that, had I
more time and space, I would discuss, and those are the use of
DNA evidence at trial and lie detectors. Given that I have
overstayed my welcome, I will limit myself to the observations
that juries should not be deciding the scientific merits of things
and we should not countenance “lying if you can get away with
it.” Judges or legislators should be deciding on the scientific
merits of things like DNA. Experts should be limited to helping
the jury understand the relevant subject matter.” And if recent
estimates of the reliability of lie detection are accurate (hovering
in upper ninety-percent range),®® such evidence should be
admissible at trial so long as appropriate safeguards are in place.

CONCLUSION

It is traditional within the legal academy for papers on
reform of virtually any aspect of the criminal justice system to
call for substantial investment of governmental resources in
whatever it is to be reformed. I have resisted this tradition
because the ceaseless call for greater resources is one of the two
reasons that, over the last two decades, legal scholarship on these
matters has been relegated to practical insignificance (the other
being the preoccupation with defendant’s rights to the exclusion
of all other issues). To be sure, that cost considerations are
irrelevant to analyses of the criminal justice process has a long
and distinguished history. In Mayer v. City of Chicago,* for

for the Third Degree, 30 MICH. L. REV. 1224 (1932). For that matter, see Stephen J.
Schulhofer, Confessions and the Court, 79 MiCH. L. REV. 865, 884 n.84 (1981).

67. SeeRonald J. Allen & Joseph S. Miller, The Expert as Educator: Enhancing
the Rationality of Verdicts in Child Sex Abuse Prosecutions, 1 PSYCHOL., PUB. POL’Y
& L. 323 (1995).

68. Stan Abrams, False Memory Syndrome vs. Total Repression, 23 J. Psy. & L.
283, 288-89 (1995).

69. 404 U.S. 189 (1971).
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example, in rejecting the City’s argument that providing indig-
ents with free trial records adequate to perfect an appeal in cases
involving only fines would be too costly, Justice Brennan for the
Court responded: “There State’s fiscal interest is . . . irrelevant.””

It would be nice to live in a world in which the State’s (that
happens to be us, don’t forget) fiscal interest is irrelevant but,
Justice Brennan to the contrary notwithstanding, that is not the
world we inhabit. In the world we actually occupy, difficult and
tragic choices face us each way we turn. More resources allocated
to the criminal justice process means fewer to fund education,
health care delivery systems, basic and applied research, im-
provements to the infrastructure, and so on. Maybe the Simpson
case is evidence that “more money” should be spent on police
investigatory practices and training, but where should that
money come from? Should it come from the welfare programs run
by the City of Los Angeles? From their schools or hospitals?
Which is the larger and more pressing problem, occasional
miscarriages of justice like the Simpson case or the breeding
ground of broken lives that large parts of many of our big cities
have become? For that matter, which is the larger problem, the
occasional conviction of an innocent person, or the absence of
hope and aspiration (not to mention appallingly short life
expectancies) for the millions of people lacking education and
marketable skills caught fast in the iron grip of poverty? In 1994,
there were fewer than 24,000 homicides in the United States.
There were over 700,000 deaths from heart disease, over 500,000
deaths from cancer, and over 80,000 deaths from flu and pneumo-
nia. Almost twice as many people died of AIDS in 1994 than
there were homicides, and there were fifty percent more suicides
than homicides.” In January 1996, 7.7 million people were
unemployed and seeking work, and millions more had dropped
out of the work force entirely.”” What should be made of all this?
I really don’t know for sure. I am, however, confident that calls
for the reform of any aspect of the legal system need to accommo-
date not only the complexity and unpredictability of whatever is
being scrutinized but also a legal system that is only one small

70. Id. at 197.

71. 'Gopal K Singh et al., Annual Summary of Births, Marriages, Divorces, and
Deaths: United States, 1994, MONTHLY VITAL STAT. REP., Oct. 23, 1995, at 1,7.

72. UNITED STATES DEP'T OF LAB., BUREAU OF LAB. STAT., NEWS, February 2,
1996, at 1, tbl. A-1.
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part of larger and considerably more important social and
political structures.






