SIMPSON, FUHRMAN, GRICE, AND
CHARACTER EVIDENCE

CRrAIG R. CALLEN'

I am delighted to have the honor of commenting on Professor
Park’s paper.! In it, he discusses the conventional rationale for
the limitations on the admissibility of character evidence: that
those constraints help to avoid prejudice, waste of time, and
surprise.? I too would like to focus on that conventional rationale,
which may be a basis for excluding many other sorts of evidence.?
I will, though, analyze the justifications for excluding evidence in
a slightly different way than Professor Park did and address a
number of his points in the process.

1. THE EVIDENCE

Professor Park’s paper focuses on the issues raised by the
Fuhrman tapes. He generally agrees with Judge Ito’s results, but
offers better rationales. In general, Professor Park criticizes the
conventional rationale for excluding character evidence, that the
jurors, unlike the judge, may grossly overestimate its value.! As
I will explain a bit later, I agree with him, in that I see little
reason to believe that jurors are inherently worse at making
inferences from evidence than judges are. On the other hand, the
division of functions in jury trials, in which the judge interprets

* Visiting Professor, University of Colorado School of Law, 1995-96. Professor,
Mississippi College School of Law. I am grateful for the comments of Curtis Bradley,
Dennis Hall, Reid Hastie, Christopher Mueller, Roger Park, Jane Thompson, and
Marianne Wesson.

1. Roger C. Park, Character Evidence Issues in the O.J. Simpson Case—Or
Rationales of the Character Evidence Ban, with Illustrations from the Simpson Case,
67 U. CoLo. L. REV. 747 (1996).

2. Id. at 766-73. At two points, he alludes to bases for excluding hearsay
evidence, id. at 763, 768, an issue he and I have debated elsewhere at length. See,
e.g., Craig R. Callen, Hearsay and Informal Reasoning, 47 VAND. L. REV. 43 (1994);
Roger C. Park, “T Didn'’t Tell Them Anything About You”: Implied Assertions as
Hearsay Under the Federal Rules of Evidence, 74 MINN. L. REV. 783 (1990); and our
essays and colloquy in a recent discussion, Symposium on Hearsay and Implied
Assertions: How Would (or Should) the Supreme Court Decide the Kearley Case?, 16
Miss. C. L. REv. 1 (1995).

3. See, e.g., Jack B. Weinstein, Alternatives to the Present Hearsay Rules, 44
F.R.D. 375, 380 (1967).

4. Park, supra note 1, at 768-69.
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legal criteria, the parties (particularly in the Simpson case)
structure the presentation of evidence, and the jurors must act as
passive decision makers, justifies certain exclusionary rules to
avoid either (i) adversary excess or (ii) miscommunication
between judge and jury.

The exclusionary rationale that Professor Park prefers to
avoidance of misevaluation of the evidence is avoidance of the
danger of nullification: that the jury might take it on themselves
to apply a rule of decision in the Simpson case designed to “send
a message” to the Los Angeles Police Department, rather than to
apply the California penal law.® He justifiably points out that
Judge Ito erred in holding that Fuhrman’s prior conduct was
irrelevant to whether he planted evidence; in contrast, I under-
stand Professor Park to say that whatever probative value the
prior conduct had was offset by the nullification risk.® He has
identified important risks, but the use of the term “nullification”
understates both the jury’s desire to comply with the law and the
degree to which the different roles of judge and jury hinder
interpretation of legal criteria.

Before I explain those points, I do want to respond, in part,
to Professor Park’s question about the degree to which we can
generalize from the Simpson trial. The questions of the meaning
of prejudice and of the related grounds for excluding evidence
recur throughout evidence law, from hearsay to the new Federal
Rules 413-15" on the admissibility of prior crimes in sexual abuse
prosecutions. Professor Park’s dissection of prejudice, based on
the Simpson case, can help us to understand those vital issues.

II.  GRICEAN ANALYSIS

The central notion in my response to Professor Park’s paper
is that we have constructed our rules of evidence to deal with the
problems of the prototypical American fact-finders, jurors.?
Jurors play a passive role in the reception of evidence and,

6. Id.at 774.

6. Id. at 764.

7. FED.R. EvID. 413-16.

8. E.g., 1 JOHN H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW §§ 4-4m, 8c
(Tillers rev. 1983); 1A WIGMORE, EVIDENCE § 28 (Tillers rev. 1988). For a discussion
of this analysis in other contexts, see Callen, supra note 2 (hearsay) and Craig R.
Callen, Adjudication and the Appearance of Statistical Evidence, 65 TUL. L. REV. 4567
(1991) (statistical evidence).
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indeed, in the structuring of the task before them. Exclusionary
rules are a necessary consequence of the way in which the Anglo-
American systems structure trials. The distinct inferential roles
that judges and jurors assume in regard to character evidence, a
differentiation Professor Park discusses, fits this theory.®

Reliance on our knowledge of how humans solve problems
seems very desirable, if not indispensable, in the formulation of
rules of evidence. Our short-term cognitive capacity is extremely
limited, as is our decision-making time. In addition, we typically
face the need to resolve conflicts among the numerous demands
on our resources. It is fairly common ground, in disciplines
concerned with human decision making, that humans use
simplifying strategies to solve common problems and to engage in
many ordinary activities.'” Cognitive psychology teaches that we
have evolved numerous strategies to enable us to use our limited
short-term cognitive resources efficiently."

The simplifying strategies most relevant to the discussion of
exclusionary rules are those that relate to communication and
inference at trial, more specifically, the conscious or unconscious
protocols on which we rely for communication. As an example of
the use of such strategies, assume that after the end of the
conference tomorrow, a number of people are standing around,
and one says to the others, “How would you feel about walking a
block or two for some Chinese food?” The speaker would,
normally speaking, intend to convey more than a simple request
for information about how others might react to a short journey
for some Chinese food. Instead, the speaker would normally
expect the others to understand, and the others would infer, that
there is a Chinese restaurant within a few blocks, that the
speaker is interested in walking there for lunch with one or more
members of the group, and that the speaker is open to other
suggestions. The speaker would not have conveyed that informa-

9. I will not discuss the role of exclusionary rules in bench trials, except to note
my general agreement with Professors Doran, Jackson, and Seigel that requirements
for findings of fact may be necessary to correct for the effects that judicial fact-finding
may have on adversary processes. Sean Doran et al., Rethinking Adversariness in
Nonjury Criminal Trials, 23 AM. J. CRIM. L. 1, 44-59 (1995).

10. E.g., JEAN LAVE, COGNITION IN PRACTICE (1988); ROGER C. SCHANK, THE
CONNOISSEUR’S GUIDE TO THE MIND (1991).

11. E.g., CraigR. Callen, Second-Order Considerations, Weight, Sufficiency and
Schema Theory: A Comment on Professor Brilmayer’s Theory, 66 B.U. L. REV. 715,
718-22 (1986).
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tion word-for-word, yet the process by which we communicate
would allow her to do so with the same effectiveness as a literal
and comprehensive statement of all those ideas, and with less
effort.™

ITI. STRATEGIES FOR COMMUNICATION

Almost thirty years ago, Paul Grice'® attempted to specify the
conventions or strategies on which communication relies,
conventions that explain how the speaker could convey so much
information with so few words. He argued that communication,
particularly conversation, proceeds according to four maxims of
cooperation. Those maxims are that (i) the speaker should be
neither more nor less informative than necessary; (ii) the
utterance should relate to the purpose of the parties to the
communication; (iii) the speaker should be perspicuous: orderly,
brief, and clear; and (iv) the speaker should try to make her
contribution true.’* The theory is generally accepted in a number
of disciplines, testable and confirmed by empirical research.'

Applying these maxims, we can see that by asking how the
others would feel about walking to a restaurant two blocks away,
the speaker conveyed that there is a restaurant two blocks from
here—otherwise, mentioning a precise distance would be surplus.
Next, if her hearers interpreted her statement to relate to their
purposes—deciding what to do after the conference breaks
up—they would perceive it as a suggestion that the group have
lunch together. Third, her utterance of the communication as a
question is orderly, brief, and clear: it concisely indicates her
interest in having lunch at the Chinese restaurant, while
conveying her willingness to consider alternatives. Finally,
consider her incentive to try to make her contribution true. If we
assume that she wants to continue her conversation with her
group, making a false suggestion that there is a Chinese restau-
rant nearby would undermine her credibility with them, detract-
ing from any future relationship.

12. See Callen, supra note 2, at 60-61.

13. H. PAUL GRICE, STUDIES IN THE WAY OF WORDS (1989).

14, Id. at 26-27. ’

15. E.g., Raymond W. Gibbs, Jr., Contextual Effects in Understanding Indirect
Requests, 2 DISCOURSE PROCESSES 1, 10 (1979).
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IV. COMMUNICATION AND EXCLUSION OF EVIDENCE

These maxims show the need for exclusionary rules in jury
trials. Jurors are passive, cannot direct the presentation of
evidence, and are rarely able to ask questions. They receive
information from authority figures, primarily from the attorneys
for the parties, but always under the judge’s supervision. Issues
at stake are most often questions of historical fact with which the
jurors have little familiarity, and certainly the jurors have had
little, if any, direct contact with the parties. Jurors are relatively
unlikely to have much legal knowledge. Accordingly, given both
their inherent limitations as humans and the limitations their
role imposes on them, it is only natural for jurors to assume that
the judge and, to a limited extent, the parties are in compliance
with the maxims of co-operation.

A dissenter might argue that the judge obviously does not tell
the jury that the evidence is reliable. For instance, if Judge Ito
had admitted all forty-one uses of a racial epithet on the tapes, he
would not be guaranteeing that they were reliable.’® The point is,
however, that in the context of the trial, jurors necessarily infer
that the judge implicitly warrants that the evidence has sufficient
bearing on the dispute to justify the jury’s effort to evaluate it.
That implicit warranty would relate not only to the probative
value of the evidence in the case, but also to the availability of
sufficient auxiliary information to enable the jury to evaluate
proffered evidence efficiently.'’

16. Cf, e.g., Jack B. Weinstein, Probative Force of Hearsay, 46 JTowA L. REV. 331,
336 (1961) (instruction that court does not endorse evidence as alternative to hearsay
rule).

17. The question of efficiency in evaluation of evidence also relates to a point
Professor Park makes, that waste of time is greatly underrated as a reason for
excluding evidence of prior conduct. Time is one, but not the only, limit on our ability
to evaluate evidence or resolve issues. It would certainly be irrational to ask the jury
to devote time to evaluating evidence that has no significant bearing on the issues in
the suit.
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V.  DANGERS OF INFERENTIAL ERROR AND NULLIFICATION

A. Inferential Error

Exclusion of evidence is necessary, then, to avoid misunder-
standings in two familiar contexts. The first, and simpler, is
when the legal rules the jury is to apply are relatively clear. In
that context, the jury may take the reception of evidence as
implicitly warranting that the evidence has marginal value for
resolution of the legal issues at hand. My difference with
Professor Park here is more a matter of degree than of kind. We
agree that it is a mistake to exclude evidence on the theory that
the jury, unlike the judge, would be prone to misevaluate that
evidence, at least insofar as the conventional rationale assumes
some lack of intelligence or judgment on the part of the jurors.!®
We part company, however, where reception of evidence by the
court might mislead the jury to believe that the court considers
the evidence worthwhile.

Professor Lempert gives an example that illustrates my
point.’ Suppose that the prosecution in a criminal assault case
offers evidence that the defendant is a heroin addict. That
evidence, offered to show guilt, would usually be inadmissible
because the relationship between violent assaults and heroin
addiction is conjectural at best.?® Moreover, judicial reception of
the evidence (particularly over an objection) might lead the jury
to believe that there is knowledge of a relation between the two.
Suppose a juror assumes that the court adheres to the normal
conventions of communication and that the court will endeavor to

18. E.g., Park, supra note 1, at 769. This seems to me a pretty sound point;
Professor Nance has noted that judges may well take evidence of prior criminal
records to support many of the same inferences we fear juries will make. Dale A.
Nance, The Best Evidence Principle, 73 Iowa L. REv. 227, 288 n.292 (1988) (citing
HARRY KALVEN & HANS ZEISEL, THE AMERICAN JURY 121-33, 149-62 (1966)).

19. Richard O. Lempert, Modeling Relevance, 756 MICH. L. REV. 1021, 1029
1977). '

20. It is important to note here that I am not arguing that evidence is unfairly
prejudicial in that it would have “an undue tendency to suggest decision on an
improper basis, commonly, though not necessarily, an emotional one.” FED.R. EvID.
408 advisory committee’s note. As Victor J. Gold puts it, “[d]efining unfair prejudice
in terms of the distinction between emotion and logic is, in part, the product of a
simplistic view of the nature of the problems Rule 408 seeks to remedy.” Victor J.
Gold, Federal Rule of Evidence 403: Observations on the Nature of Unfairly
Prejudicial Evidence, 58 WASH. L. REV. 497, 505 (1983).
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communicate neither more nor less than is necessary for the
question at hand. Receipt of evidence about addiction, offered to
show guilt of a violent assault, without further information about
the connection between the two, could well be taken as an implicit
judicial communication that the connection between the two is
established.?! Otherwise, if the question of the relation between
addiction and violent assault were open, jurors would expect the
court to provide them with information needed to decide whether
evidence of addiction makes the violent assault more likely.

The sort of inferential error we should worry about is not one
that arises from a snobbish perception that jurors cannot
evaluate evidence such as Fuhrman’s approval of officers who lie
for their partners.”? Instead, the real dangers relate to the
handicaps that the trial process places on jurors. Jurors cannot
acquire additional information without help from the court and,
in all likelihood, from the parties. This dependency creates the
implication that the court would provide them with all necessary
information. The jurors might take admission of the evidence as
an implicit assurance of relevance, or to put it another way, the
jurors might understand the admission of the evidence about
Fuhrman’s attitude to imply a significant possibility that
Fuhrman planted evidence—without such a possibility the
evidence would not be worth the trouble.

One other difficulty that arises with prior acts evidence is
balancing the need for full information about the prior acts
against their probative value without the information and against
the consumption of time introduction of such information would
require. The prosecution in the Simpson case wanted to offer
evidence relating to a battery-in-progress call to the police from
a restaurant about a year before the murder. After police
responded, Nicole Brown Simpson, asked if O.J. had struck her,
said, “There’s no problem, he’s just mad.”® Had Judge Ito
admitted the evidence, he might rightly have been concerned that
the jury would overestimate the value of the call in the absence
of further evidence about events at the restaurant, and whether
the admission of such evidence would be worth the trouble. If
Judge Ito had tried the case without a jury, he would have had

21. GRICE, supra note 13, at 26, 28.

22. Park, supra note 1, at 767,

23. Ruling, People v. Simpson, No. BA 097211, 1996 WL 21768, at *7 (Cal.
Super. Ct. L.A. County Jan, 18, 1996) (Incident #29).
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the ability to ask questions whenever he believed the evidence, or
the party’s argument based on it, was flawed, murky or incom-
plete. 1In contrast, judges presiding over jury trials would
ordinarily be reluctant to ask witnesses the same questions that
they might ask in a bench trial, fearing that the questioning could
disrupt the parties’ cases or receive undue weight from the jury.
I believe Professor Park argues that the differences between
judges and jurors as fact-finders are insufficient to justify the
differences in the character rules applicable to bench and jury
trials.”® The degree to which the fact-finder in a bench trial has
more control over the evidence than the fact-finder in a jury trial
can provide a justification for the difference, if only a partial one.

I think Professor Park might respond to this point by saying
that evidence that is not worth evaluating, given lack of ancillary
data, might well be excludable on relevance grounds. That might
be right, but rules such as 403 and the rules that address specific
sorts of character evidence,? even if redundant of the relevance
requirement, are usefully redundant. They remind us of the
implications of our institutional arrangements for fact-finding
with specific sorts of evidence and also provide the court with
useful guides to decisions about evidence that must be made in
real, and short, time.?"’

B. Nullification and Interpretation of Legal Rules

As the conventions of communication may lead jurors to
make mistaken assumptions about the value of evidence for
resolving an issue, so these conventions may also lead jurors to
misunderstand the issue. Assume a legal principle that the jury
is to apply is vague. When the instructions given to the jury, or
the legal rule on which those instructions are based, are vague or
open-textured, receipt of evidence that lacks sufficient likely
impact on the dispute may lead the jury to an erroneous conclu-

24. While the prosecution and the Simpson defense team would have some
incentives to provide the juries with all and only the relevant information, those
incentives (and the parties’ ability to offer the additional information) are often a
good deal less than optimal. Callen, supra note 2, at 71-72; Callen, supra note 8, at
486-87.

25. Park, supra note 1, at 769.

26. FED. R. EVID. 403, 404,-405, 412.

27. Cf. Callen, supra note 2, at 96-97 (utility of hearsay exceptions for guiding
decision making about admissibility of evidence).
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sion about the content of the legal criteria.?® This is a slightly
different, but not hostile, analysis of one form of what Professor
Park calls “nullification-prejudice.”® This form of prejudice, or
cost of admitting evidence, is at the core, not only of the Simpson
case, but of the debates over rape-shield laws and rules admitting
evidence of prior sexual misconduct in sex crime prosecutions.

One example of a rule designed, at least in part, to avoid
misinterpretation of substantive standards is Federal Rule 412,%
the rape-shield rule. Although earlier rape-shield laws were
justified on relevance and undue prejudice grounds,® it is
doubtful that juries nowadays would think that prior incidents of
nonmarital intercourse are significantly probative on the issue of
consent. Rather, the evidence is excluded to avoid misinter-
pretation of underlying law. The admission of evidence that may
seem to have no other bearing might well imply to the jury that
the victim had foregone some legal protection by consenting to
nonmarital intercourse with others.*

Professor Park offers a contrasting example of avoidance of
nullification prejudice: the exclusion of prior uncharged crime
evidence, which he justifies on the ground that jurors might
otherwise decide to punish the defendant for the uncharged
crime. This seems incorrect, in at least two senses. First, assume
that the prior uncharged crime has little or no bearing on the
defendant’s guilt in the pending case. Inexpert jurors could well
understand reception of the evidence as the court’s suggestion
that they apply an if-the-defendant-didn’t-do-this-he-sure-did-
something rule of decision. In other words, the danger is not
nullification in the sense of jury refusal to apply the relevant
criteria, but rather nullification in the court’s lack of attention to
the implications of its role as evidentiary gatekeeper in the
shadow of the substantive law.

Second, regardless of whether a particular prior uncharged
crime has relevance, there is empirical research tending to show

28. As in the case in which legal principles are clear, the jury may also
understand the judge to be warranting that the evidence is worth evaluating, but I
set that issue aside.

29. Park, supra note 1, at 770-71.

30. FED.R.EvID. 412.

31. E.g., Ann Althouse, Thelma and Louise and the Law: Do Rape Shield Rules
Matter? 25 LoYy. L.A. L. REV. 757, 764 n.34 (1992).

32. 1A JOHN A. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 62.1, at 1327
(Tillers rev. 1983).
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that judges ‘may give it just as much weight as conventional
theory fears that jurors do.*® If judges rely on the evidence
heavily in bench trials, and if we do not consider them lawless in
doing so, it seems misleading to call the jury’s reliance lawless
nullification.

In the Simpson case, Professor Park seems to believe that the
danger of nullification was the best reason for excluding evidence
of Fuhrman’s misconduct, while I think the evidence would have
been cumulative and misleading. He interprets Christopher
Darden’s N-word speech,’* and Johnnie Cochran’s argument
analogizing “letting Fuhrman get away with it” to doing nothing
about Hitler, as indications that nullification was in the wind.®
Those, however, were counsel’s arguments, on which the jury did
not necessarily rely; in fact, the jurors sharply criticized
Cochran’s closing in their book.® To the extent Judge Ito
excluded what Professor Park calls the “attitude” evidence in fear
of such arguments, he underestimated the jury’s desire to comply
with the law.

Instead, one might exclude the evidence on the ground that,
without any greater showing of likelihood that Fuhrman planted
the glove, further information about his character would simply
create a mistaken impression that the judge thought planting of
evidence was possible.®® The evidence had little other value
—certainly no juror needed to hear every racial epithet from the
tape before reaching a conclusion on whether Fuhrman was
racially biased. The testimony of Kathleen Bell and two other
witnesses, especially given the tactical restrictions that availabil-
ity of the tapes put on the prosecution’s cross-examination of
Bell,®® may have created a situation in which further evidence of
Fuhrman’s bad character and racism would simply have been
piling on, rather than achieving important points for the defense.
So I think Professor Park is correct in saying that the danger of
waste of time, which is inevitable when evidence lacks probative

33. See supra note 18.

34. Park, supra note 1, at 774.

35. Id.

36. See ARMANDA COOLEY ET AL., MADAM FOREMAN: A RUSH T0 JUDGMENT? 138
(1996) (foreperson of Simpson jury criticizing Cochran’s “showboating” in closing
argument). '

37. Seeid.

38. See supra text following note 21.

39. Park, supra note 1, at 756.
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value on a significant issue, is vastly understated in regard to
character evidence. Indeed, Judge Ito should have relied on it a
good deal more heavily.

CONCLUSION

Professor Park has written an admirable exposition of the
key character issues in the Simpson case. His analysis of the
relationship between evidence of Fuhrman’s racism and the
planting of evidence is particularly good.*® He is right to think
that conventional theory overstates the inferential error rationale
for excluding evidence as prejudicial. I think he, in turn, may
understate it a bit. Although my role as a commentator requires
me to offer some contrasting opinion, his emphasis on the degree
to which the risk he calls “nullification” underlies exclusions of
evidence for undue prejudice points out the ways in which rules
of evidence operate in the shadow of substantive law. Adopting
or interpreting rules of evidence without regard to the effects
those rules might have on juries’ understanding of substantive
issues would be formalism at its worst.

Finally, Professor Park notes the dangers of relying on the
Simpson case as a prototype. I would only add one further
caution. Others have pointed out what seem to be errors in two
of the most publicized cases of the century, the Sacco-Vanzetti
case,” and the Lindbergh kidnap-murder prosecution.** There is
a new book out arguing that the Challenger investigation led to
erroneous conclusions.®® It may be, and I use those words
advisedly, that the sheer expense of resources in such cases, to
develop data that are atypical in both massive quantity and
innovative quality, may make such cases so atypical that relying
on them as the basis for conclusions about the broader system is
a very bad idea. On the other hand, for those who dislike the
verdict or the trial process, the Simpson case may have shown us,
as did the Challenger launch, that institutional tolerance of

40. See Park, supra note 1, at 760.

41. FELIX FRANKFURTER, THE CASE OF SACCO AND VANZETTI 76-89 (Little, Brown
& Co. 1962) (1927) (ballistics).

42. E.g., D. Michael Risinger et al., Exorcism of Ignorance as a Proxy for
Rational Knowledge: The Lessons of Handwriting Identification “Expertise,” 137 U.
PA. L. REv. 731, 770-71, 776 n.195 (1989).

43. DIANE VAUGHAN, THE CHALLENGER LAUNCH DECISION: RISKY TECHNOLOGY,
CULTURE, AND DEVIANCE AT NASA (1996).
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increasing risks of error may lead to disaster. Professor Park’s
refusal to accept pat conventional explanations can help us
identify the aspects of the Simpson case that matter to the law of
evidence and to the American system of criminal justice.



