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I. INTRODUCTION

With the increase in environmental liability, both civil and
criminal, many companies have turned to environmental audits
as a means of monitoring their own regulated activities. How-
ever, these companies are afraid the information in their audits
could be used against them in enforcement proceedings and
citizen suits. To "acknowledge regulated entities' need to
self-evaluate environmental performance with some measure of
privacy," the Environmental Protection Agency ("EPA") imple-
mented a policy in 1986 to "not routinely request environmental
audit reports."' However, this policy was not perceived by
industry as providing any certainty of privacy. Between July 22,
1993, and May 31, 1994,2 four states-Oregon, Kentucky,
Indiana, and Colorado-responded to industry concerns by
passing environmental audit privilege statutes; these statutes
grant a privilege for environmental audit reports ("EARs")
voluntarily disclosed to regulators.'

Both states with environmental audit privilege legislation
and industry representatives claim that such legislation is
necessitated by the uncertainty surrounding the possible use of
environmental audits in enforcement proceedings and citizen

1. EPA Restatement of Policies Related to Environmental Auditing, 59 Fed. Reg.
38,455, 38,457 (1994) (emphasis added).

2. Oregon was the first state to pass audit privilege legislation. See OR. REV.
STAT. § 468.963 (1995). See also Effects of Oregon Law on Privilege Remain Unclear,
Daily Env't Rep. (BNA) No. 238, at A-2 (Dec. 14, 1994). Colorado was the last state
to pass audit privilege legislation before EPA announced its policy reevaluation. See
COLO. REV. STAT. § 13-25-126.5 (Supp. 1995). For a discussion of EPA policy
regarding environmental audits, see infra part III.A.

3. As of August 1995, at least twelve other states had passed similar privilege
laws: Arkansas, Idaho, Illinois, Indiana, Kansas, Kentucky, Minnesota, Mississippi,
Texas, Utah, Virginia, and Wyoming. See Audit Legislation Gains in States, but
Some Predict Slowdown in Future, [26 Current Developments] Env't Rep. (BNA) No.
18, at 882 (Sept. 1, 1995).
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suits.' This uncertainty stems largely from the implementation
of policies by EPA and the United States Department of Justice
("Justice") regarding the treatment of environmental audits in
enforcement proceedings.' Proponents of environmental audit
privilege legislation claim that these policies emphasize agency
discretion in enforcement at the expense of consistency in dealing
with environmental audit reports, which results in less auditing
and thus less compliance.' Industry contends that enforcing
environmental laws without providing certainty for the regulated
community creates a disincentive to use tools such as environ-
mental audits to achieve compliance. This disincentive frustrates
the goal of compliance with environmental laws. Following the
enactment of the state legislation, EPA reevaluated its policy on
environmental audits,' promising to consider industry and state
comments in formulating its new policy.8

4. Marianne Lavelle, Audit Privilege Mobilizes EPA, Business Bar, NAT'L L.J.,
Aug. 8, 1994, at Al, A23; State Attorneys Quiz Browner on Audits, Federal Facilities,
Criminal Investigations, Daily Env't Rep. (BNA) No. 55, at A-8 (Mar. 23, 1994). See
also Paul G. Wallach & Sloan E. Anders, Statement of Corporate Environmental
Enforcement Council for the July 27 and July 28, 1994, Public Meeting of the U.S.
Environmental Protection Agency on Environmental Auditing Policy and Related
Issues 1-2 (1994) (on file with the University of Colorado Law Review); Coalition for
Improved Environmental Audits, CIEA White Paper Supporting a Qualified
Self-Evaluation Privilege for Internal Environmental Audits 4 (July 27, 1994) (on file
with the University of Colorado Law Review); Barry M. Hartman, Testimony Before
the United States Environmental Protection Agency Public Meeting on
Environmental Auditing Policy 21 (July 28, 1994) (on file with the University of
Colorado Law Review).

5. Hartman, supra note 4, at 6. In 1991, Justice issued a policy regarding the
exercise of prosecutorial discretion in environmental enforcement cases. U.S.
Department of Justice, Factors in Decisions on Criminal Prosecutions for
Environmental Violations in the Context of Significant Voluntary Compliance or
Disclosure Efforts by the Violator (July 1, 1991) (on file with the University of
Colorado Law Review) [hereinafter DOJ Factors]. EPA issued its first policy on
environmental audits in 1986 and reiterated that policy in July 1994. EPA
Environmental Auditing Policy Statement, 51 Fed. Reg. 25,004 (1986); 59 Fed. Reg.
38,455 (1994). EPA issued its Interim Policy in April 1995, 60 Fed. Reg. 16,875
(1995), and its Final Policy in December of that year, 60 Fed. Reg. 66,706 (1995).

6. See Lynn L. Bergeson, EPA's Plan: Covering the Bases or Covering its Tracks,
CoRP. LEGAL TIMES, Sept. 1994, at 20, 21.

7. 59 Fed. Reg. 38,455 (1994); Lavelle, supra note 4, at Al; Bergeson, supra note
6, at 21.

8. 59 Fed. Reg. 38,455, 38,456 (1994). EPA held two meetings to hear state and
industry perspectives on environmental audit privileges. The first meeting, in July
1994, was open to the public; the second, in January 1995, was a focus group meeting
of approximately 30 invitees. EPA Holds Focus Group Meeting; Outlines Options for
Audit Policy, Daily Env't Rep. (BNA) No. 13, at A-4, A-5 (Jan. 20, 1994).
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In addition to considering industry and state perspectives,
EPA felt pressure from Congress to adopt an environmental audit
privilege. A federal Environmental Audit Protection Act was
introduced in the final week of the 103d Congress,9 only days
after the Senate had asked EPA to "seriously consider" the
environmental self-evaluation privilege as "a low-cost opportunity
to increase performance[, and to] ... improve and protect the...
environment."'10 Currently, bills providing a federal environmen-
tal audit privilege are pending in both the House of Representa-
tives and the Senate.1'

This Comment discusses recent developments regarding
environmental audit privilege statutes. Part II briefly explains
what an environmental audit is. Part III examines EPA and
Justice policies regarding the use of environmental audits in
enforcement proceedings. Part IV evaluates Colorado's environ-
mental audit privilege statute against the backdrop of the EPA
and Justice policies. Part V explores the possible federal preemp-
tion of the state statutes and the ramifications of those statutes
on states' authority delegated by EPA to implement federal
environmental laws, such as the Clean Air Act. Part VI explains
the recent application of common-law privileges to environmental
audit information. Finally, this Comment evaluates the necessity
and desirability of environmental audit privilege statutes in
general. In doing so, this Comment concludes that such statutes
fail to strike the most appropriate balance between the enforce-
ment of and compliance with federal and state environmental
laws.

II. WHAT IS AN ENVIRONMENTAL AUDIT?

EPA defines environmental auditing as "a systematic,
documented, periodic and objective review by regulated entities
of facility operations and practices related to meeting environ-
mental requirements."' 2  Environmental audits are used in a

9. S. 2371, 103d Cong., 2d Sess. (1994).
10. S. 10,643, 103d Cong., 2d Sess. (1994). See also Senate Passes Bill to Provide

EPA $7.45 Billion in Fiscal 1995, Daily Env't Rep. (BNA) No. 149, at AA-1 (Aug. 5,
1994).

11. H.R. 1047, 104th Cong., 1st Sess. (1995); S. 582, 104th Cong., 1st Sess.
(1995).

12. 51 Fed. Reg. 25,004, 25,006 (1986). See also EPA Voluntary Environmental
Self-Policing and Self-Disclosure Interim Policy Statement, 60 Fed. Reg. 16,875,
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variety of situations. For instance, audits can be required of
violators as part of a settlement agreement with EPA, or they
may be prepared voluntarily, as part of a corporate environmen-
tal management program to "verify compliance with environmen-
tal requirements; evaluate the effectiveness of environmental
management systems already in place; or assess risks from
regulated and unregulated materials and practices."13  The
components of an environmental audit vary depending on the
purpose of the audit.

Colorado's Environmental Audit Privilege statute avoids the
term "environmental audit" altogether, using instead "self-
evaluation," which it defines as a self-initiated assessment to
determine compliance with environmental laws. 4 Other states'
statutes define an environmental audit as a voluntary and
comprehensive evaluation performed by a regulated facility and
designed to identify and prevent noncompliance and improve
compliance with environmental laws.' 5 Because the term
"environmental audit" does not have just one meaning, even
among industry, 6 the statutory definitions can play an important
role in the application of the statutes.17

III. AGENCY POLICIES

In formulating its policy with respect to environmental audits
in 1986, EPA was reluctant to adopt a policy of not requesting
audit reports in all circumstances. Such a measure, EPA
believed, would fail to "strike the appropriate balance" between
retaining flexibility in enforcement procedures and providing
industry with necessary privacy.'" At the same time, however,
EPA recognized that routine requests for environmental audits
could inhibit auditing and decrease the quality of audits con-

16,877 (1995) (adopting definition of environmental auditing from EPA's 1986 policy).
13. 59 Fed. Reg. 38,455, 38,456 (1994). See also Terrell E. Hunt & Timothy A.

Wilkins, Environmental Audits and Enforcement Policy, 16 HARV. ENVTL. L. REV. 365
(1992).

14. COLO. REV. STAT. § 13-25-126.5(2)(e) (Supp. 1995).
15. See, e.g., IND. CODE ANN. § 13-10-3-1 (Supp. 1995); KY. REV. STAT. ANN. §

224.01-040(1)(a)'(Michie-Butterworth 1995); OR. REV. STAT. § 468.963(6)(a) (1995).
16. See Hartman, supra note 4, at 5 ("[T]here is no universally accepted

definition of an environmental audit.").
17. For a discussion of Colorado's definition of environmental audit and its

required components, see infra note 59 and accompanying text.
18. 51 Fed. Reg. 25,004, 25,005 (1986).
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ducted. Thus, EPA resolved to "not routinely request environ-
mental audit reports." ' 9

In 1991, Justice issued its policy regarding the exercise of
prosecutorial discretion in environmental enforcement cases. 20

This policy was similar to EPA's 1986 policy in that its purpose
was to encourage environmental auditing and voluntary disclo-
sure without providing a privilege. Instead of the privilege,
Justice outlined three factors that it would consider to be
mitigating factors when exercising its discretion: voluntary
disclosure, cooperation with Justice, and preventative measures
and compliance programs.2'

The Justice guidelines are used only when charges are
brought by Justice on behalf of EPA; the guidelines do not control
EPA's decisions regarding environmental audits and violations.22

Because of this, many regulated entities believe that EPA and
Justice "should issue a joint policy statement that would set a
clear standard for the regulated community. 23

A. EPA Policy

In its 1986 policy, EPA would not promise to forgo inspections
or reduce enforcement responses in exchange for companies' use
of environmental auditing programs 2" because of "legal and policy
obstacles. 25 Industry responded by taking its concerns to more
sympathetic state legislatures, which in turn provided industry
with environmental audit privilege statutes and penalty immu-
nity. This state action spurred EPA to reevaluate its policy. EPA
held a meeting in July 1994 at which the public was invited to
comment on environmental audit privilege legislation. 2

' At the
meeting, "[r]epresentatives of both large and small businesses

19. 59 Fed. Reg. 38,455, 38,457 (1994); 51 Fed. Reg. 25,004, 25,007 (1986)
(emphasis added).

20. DOJ Factors, supra note 5, at 1.
21. Id. at 3.
22. EPA- States, Industry, Environmentalist Call for Changes in EPA Audit

Policy, Daily Env't Rep. (BNA) No. 151, at AA-3 (Aug. 7, 1995).
23. Id. (quoting a General Electric representative).
24. 51 Fed. Reg. 25,004, 25,007 (1986).
25. EPA Asks States to Put Off Legislation Making Audits Privileged Until

Review Done, Daily Env't Rep. (BNA) No. 115, at A-10 (June 17, 1994). These
obstacles include weakening of enforcement programs and imposition of costs and
delays in enforcement actions. 51 Fed. Reg. 25,004, 25,007 (1986).

26. 59 Fed. Reg. 38,455 (1994).
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wholeheartedly embraced the concept of granting privileged
status for audits . . . [while] environmentalists and officials of
some states opposed special privileges for audit results. 27 One
industry-sponsored representative stated that "[m] aintaining the
confidentiality of audits means the difference between adversarial
enforcement and cooperative compliance."2

This emphasis on the difference between enforcement and
compliance seems to be the major point of contention between
industry and EPA. EPA wants to be able to enforce federal
environmental laws with discretion. EPA is also concerned that
it "could have to step in and expend federal resources to pursue
enforcement actions in cases that would have been a state
responsibility" in states with environmental audit privilege
legislation.29 Industry wants the focus to be on compliance with
environmental laws rather than enforcement of them through the
assessment of penalties. Industry perceives EPA's "trend toward
more rigorous enforcement" as "creating a disincentive for
industries to put together [a] voluntary environmental quality
assurance program."' The major disincentive to developing a
voluntary system to comply with environmental regulations is
that it may "[reveal] past violations and bad practices, exposing
[industry] to loads of negative publicity and high fines."'"
However, an EPA Enforcement counsel has stated that "compa-
nies that implement environmental compliance monitoring
programs and self-audit programs will fare much better in
enforcement proceedings than companies that do not. 32

EPA believed that incentives for auditing were sufficient
without providing a privilege for environmental audit reports.33

One such incentive was the improvement in a facility's environ-

27. EPA, DOJ Hear Debate on Protecting Environmental Audits from Disclosure,
Daily Env't Rep. (BNA) No. 143, at AA-1 (July 28, 1994).

28. Id. (crediting Jean McCreary, vice president of the industry-sponsored
Environmental Auditing Roundtable).

29. State Audit Privilege Laws, Enforcement Impact Undergoing EPA Review,
Daily Env't Rep. (BNA) No. 133, at A-3, A-4 (July 14, 1994).

30. Companies Say EPA Enforcement Policy Collides with Voluntary Audit
Programs, Daily Env't Rep. (BNA) No. 117, at A-7 (June 21, 1994).

31. Id.
32. Establishment of Compliance Programs, Auditing Called Critical to

Enforcement, Daily Env't Rep. (BNA) No. 83, at A-3 (May 3, 1994) (quoting Michael
J. Walker, counsel for EPA's Office of Enforcement.).

33. See 59 Fed. Reg. 38,455 (1994); 51 Fed. Reg. 25,004, 25,007 (1986).
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mental performance, which would result in fewer inspections.34

A second incentive stemmed from EPA's discretion to take into
account "honest and genuine efforts of regulated entities to avoid
and promptly correct... underlying environmental problems" in
its enforcement response and civil penalties policies.35 One
current EPA administrator believed that this approach could
"'strike the right balance' by encouraging audits, by mitigating
penalties for good-faith efforts to comply with the law, but
maintaining access to the audits as evidence when warranted."36

Nevertheless, EPA felt compelled by the increasing state
action to revamp extensively its 1986 policy on environmental
audits. In December 1995, EPA issued the final version of its new
policy, "Incentives for Self-Policing: Discovery, Disclosure,
Correction and Prevention of Violations" ("Final Policy").37 In the
Final Policy, EPA restated its policy "to refrain from routine
requests for audits."3 However, EPA again refused to create any
privilege for environmental audits, citing several reasons for its
opposition to a statutory evidentiary privilege.39 The reasons
included concerns about secrecy and compromising the public's
trust in industry's ability to police itself, a lack of a demonstrated
need for a privilege to encourage auditing, and increased litiga-
tion.4 °

Instead, EPA provides that regulated entities will be eligible
for reductions in civil penalties if they meet certain conditions.
The amount of the reduction will depend upon how many of the
following nine conditions are met: (1) systematic discovery that
reflects due diligence in preventing, detecting, and correcting
violations; (2) voluntary discovery; (3) prompt disclosure; (4)
independent discovery and disclosure; (5) correction and
remediation; (6) prevention of recurrence; (7) no repeat violations;
(8) the violation did not result in serious actual harm or endan-
germent; and (9) cooperation.

34. 59 Fed. Reg. 38,455, 38,458 (1994); 51 Fed. Reg. 25,004, 25,007-08 (1986).
35. 59 Fed. Reg. 38,455, 38,458 (1994); 51 Fed. Reg. 25,004, 25,007 (1986).
36. Lavelle, supra note 4, at A23 (quoting EPA Assistant Administrator for

Enforcement Steve Herman).
37. 60 Fed. Reg. 66,706 (1995).
38. Id. at 66,708.
39. Id. at 66,710.
40. Id.
41. Id. at 66,711-12.
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For those regulated entities meeting all of the above condi-
tions, EPA will eliminate the entire gravity42 component of the
penalty. 43 EPA will mitigate up to seventy-five percent of the
gravity component of the penalty if all of the conditions are met
except for the first, systematic discovery." Finally, EPA retained
its "discretion to recover any economic benefit gained as a result
of non-compliance. ''

4' However, if the economic benefit is
insignificant, EPA may forgive the entire penalty for those
violations that meet all nine of the conditions.46

B. Justice Guidelines

Justice issued its policy regarding the use of environmental
audits in criminal prosecutions with the following statement:

It is the policy of the Department of Justice to encourage
self-auditing, self-policing and voluntary disclosure of environ-
mental violations by the regulated community by indicating
that these activities are viewed as mitigating factors in the
Department's exercise of criminal enforcement discretion.47

The Justice policy was designed to give prosecutors guidance so
that prosecutorial discretion would be exercised consistently, and
to "give the regulated community a sense" of how the federal
government would exercise that discretion with respect to
voluntary disclosure and the use of environmental audits, among
other things.48 Justice did not want to create a disincentive for
environmental auditing and voluntary disclosure in its criminal
prosecutions.49

Justice lists three main factors it will consider: voluntary
disclosure, cooperation with Justice, and preventive measures
and compliance programs. For voluntary disclosure, Justice

42. The gravity-based portion of a penalty is the punitive part. Id. at 16,875.
43. Id. at 16,877.
44. Id. at 66,711.
45. Id.
46. Id. at 66,712.
47. DOJ Factors, supra note 5, at 1.
48. Id. at 1-2.
49. Id. at 1 ('This document is intended to describe the factors that the

Department of Justice considers in deciding whether to bring a criminal prosecution
for a violation of an environmental statute, so that such prosecutions do not create
a disincentive to ... critical self-auditing, self-policing, and voluntary disclosure.").
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recommends consideration be given to the timing of the disclosure
after the discovery, the quantity and quality of information given,
whether the disclosure aided the government's investigatory
process, and whether the regulatory agency already had knowl-
edge of the noncompliance.5" With respect to the second factor,
cooperation, Justice emphasizes "full and prompt" cooperation
regardless of whether there was a voluntary disclosure.5 '

The third factor includes preventive measures and compli-
ance programs that must be regular and comprehensive, and that
may include either compliance or management audits." Justice
recommends specific consideration be given to whether the audit
program includes "sufficient measures to identify and prevent
future noncompliance, and whether the program was adopted in
good faith.""

Industry saw the Justice guidelines as only a "first step
toward reducing ambiguities and unfairness in the enforcement
context,"54 and criticized them for not providing "sufficient
guidance for a corporation to determine what behavior is pro-
scribed."55 However, incentives exist outside the scope of the
Justice guidelines. A state prosecutor has indicated that
"[c]ompanies that do not conduct environmental audits can face
state criminal charges if they experience a major spill or acci-
dent."56 Also, "[c]orporate culpability may be shown when a
company performs an environmental audit and then knowingly
fails to remedy promptly the non-compliance and correct any
harm."57

The combination of duties to conduct environmental audits
and to remedy noncompliance results in an overall incentive to
audit and to use the audits to correct any harm. This incentive

50. Id. at 3.
51. Id.
52. Id. at 4. For a discussion of compliance and management audits, see Hunt

& Wilkins, supra note 13, at 365.
53. DOJ Factors, supra note 5, at 3.
54. Environmental Audits May Improve Compliance, but Beware of Disclosure,

Attorneys Caution, Daily Env't Rep. (BNA) (Sept. 5, 1991), available in WL, BNA-
NED.

55. Id.
56. Companies that Fail to Audit May Face State Criminal Charges, Prosecutor

Says, Daily Env't Rep. (BNA) No. 173, at AA-1 (Sept. 9, 1994).
57. New EPA Document Will Guide Selection of Environmental Crimes for

Investigation, Daily Env't Rep. (BNA) No. 11, at AA-1 (Jan. 19, 1994).
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exists even without a privilege or immunity. Nevertheless,
Colorado's statute provides both.

IV. COLORADO'S ENVIRONMENTAL AUDIT PRIVILEGE

Colorado's statute has two main features: the environmental
audit privilege and the penalty immunity for voluntary disclo-
sure. Although Colorado's statute is similar to EPA's Final Policy
in that it too provides immunity from penalties, Colorado's law
strikes quite a different balance by providing both the privilege
for EARs as well as complete immunity for voluntary disclosure.

A. Privilege

Colorado's statute provides a privilege for environmental
audit reports. 8 The scope of the evidentiary privilege depends
upon how "environmental audit report" is defined, the privilege's
applicability and exceptions, and the allocation of the burden of
proof.

Colorado defines an EAR as "any document ... related to and
prepared as a result of a voluntary self-evaluation ... done in
good faith."59  A voluntary self-evaluation is defined as "a
self-initiated assessment ... to determine.., compliance with
environmental laws. 6 °  Once initiated, a voluntary

58. COLO. REV. STAT. § 13-25-126.5(3) (Supp. 1995). "An environmental audit
report is privileged and is not admissible in any legal action or administrative
proceeding and is not subject to any discovery pursuant to the rules of civil procedure,
criminal procedure, or administrative procedure." Id.

59. Id. § 13-25-126.5(2)(b). "'Environmental audit report' means any document,
including any report, finding, communication, or opinion or any draft of a report,
finding, communication or opinion, related to and prepared as a result of a voluntary
self-evaluation that is done in good faith." Id.

60. Id. § 13-25-126.5(2)(e). The statute reads as follows:
Voluntary self-evaluation is a self-initiated assessment, audit, or review,
not otherwise expressly required by environmental law, that is performed
by any person or entity, for itself, either by an employee or employees
employed by such person or entity who are assigned the responsibility of
performing such assessment, audit, or review to determine whether such
person or entity is in compliance with environmental laws. Once
initiated, such voluntary self-evaluation shall be completed within a
reasonable period of time. Nothing in this section shall be construed to
authorize uninterrupted voluntary self-evaluations.

[Vol. 67
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self-evaluation must "be completed within a reasonable period of
time.""

There are some exceptions and limits to this general privi-
lege. Specifically, Colorado allows the existence, but not the
contents, of an EAR to be discoverable.62 If a report fits within
the statutory definitions, the privilege applies unless the party for
whom the EAR was prepared waives the privilege.63 Colorado
also provides exceptions to the privilege upon certain findings by
a court during an in camera review. First, if the court finds that
the privilege was asserted for a fraudulent purpose, or that the
EAR was prepared to avoid disclosure of information in an
enforcement proceeding, the privilege is not allowed.64 Second, if
the court finds that the EAR shows evidence of noncompliance,
and that appropriate efforts are not initiated to achieve compli-
ance, the privilege does not apply.65 Finally, the privilege is
disallowed if the court finds "compelling circumstances exist ' 66 or

61. Id.
62. Id. § 13-25-126.5(8). "[Ihe existence of an environmental audit report shall

be subject to discovery proceedings pursuant to the rules of civil procedure, criminal
procedure, or administrative procedure; except that the contents of such a report or
any other privileged information contained therein shall remain confidential." Id.

63. Id. § 13-25-126.5(3)(a). An EAR is privileged unless "[t]he entity or person
for whom the environmental audit report was prepared, whether the environmental
audit report was prepared by the entity or by a consultant hired by the entity, waives
the privilege under this section." Id.

64. Id. § 13-25-126.5(3)(d). An EAR is privileged unless
[a] court of record, or, pursuant to section 24-4-105, C.R.S., an
administrative law judge, after an in camera review, determines that the
privilege is being asserted for a fraudulent purpose or that the
environmental audit report was prepared to avoid disclosure of
information in an investigative, administrative, or judicial proceeding that
was underway, that was imminent, or for which the entity or person had
been provided written notification that an investigation into a specific
violation had been initiated.

Id.
65. Id. § 13-25-126.5(3)(b)(I)(A)-(B). An EAR is privileged unless

[a] court of record, or pursuant to section 24-4-105, C.R.S., an
administrative law judge, after an in camera review, determines that:
(A) [t]he environmental audit report shows evidence that the person or
entity for which the environmental audit report was prepared is not or
was not in compliance with an environmental law; and
(B) [t]he person or entity did not initiate appropriate efforts to achieve
compliance with the environmental law or complete any necessary permit
application promptly after the noncompliance with the environmental law
was discovered and, as a result, the person or entity did not or will not
achieve compliance with the environmental law or complete the necessary
permit application within a reasonable amount of time.

Id.
66. Id. § 13-25-126.5(3)(c). An EAR is privileged unless
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if the information in the EAR demonstrates a "clear, present, and
impending danger to the public health or environment" in areas
outside facility property. 7

Apart from the above conditions for and exceptions to the
privilege, Colorado provides for situations in which the privilege
is not applicable at all. It does not apply if the document or
information is required by an environmental law to be collected,
maintained, reported to or made available to a regulatory
agency.68 Additionally, if the information is obtained by an

61agency through its own observation or monitoring, or by sources
independent of the EAR, ' ° the privilege does not apply. Finally,
documents prepared before or after and independent of the
voluntary self-evaluation,' and information developed and
maintained in the course of regularly conducted business activity
are not covered by the privilege. 2

The final feature of Colorado's environmental audit privilege
statute is the provision for the burden of proving applicability of

[a] court of record, or, pursuant to section 24-4-105, C.R.S., an
administrative law judge, after an in camera review, determines that
compelling circumstances exist that make it necessary to admit the
environmental audit report into evidence or that make it necessary to
subject the environmental audit report to discovery procedures.

Id.
67. Id. § 13-25-126.5(3)(e). An EAR is privileged unless "[a] court of record, or,

pursuant to section 24-4-105, C.R.S., an administrative law judge, after an in camera
review, determines that the information contained in the environmental audit report
demonstrates a clear, present, and impending danger to the public health or
environment in areas outside of the facility property." Id.

68. Id. § 13-25-126.5(4)(a)-(b). The self-evaluation privilege does not apply to
"(a) [d]ocuments or information required to be developed, maintained, or reported
pursuant to any environmental law or any other law or regulation; [or] (b)
[d]ocuments or other information required to be available or furnished to a regulatory
agency pursuant to any environmental law or any other regulation." Id.

69. Id. § 13-25-126.5(4)(c). The self-evaluation privilege does not apply to
"[i]nformation obtained by a regulatory agency through observation, sampling, or
monitoring." Id.

70. Id. § 13-25-126.5(4)(d). The self-evaluation privilege does not apply to
"[i]nformation obtained through any source independent of the environmental audit
report or any person covered under section 13-90-107 (1) (j) (I) (A)[, C.R.S.]." Id.

71. Id. § 13-25-126.5(4)(e)-(f). The self-evaluation privilege does not apply to "(e)
[d]ocuments existing prior to the commencement of and independent of the voluntary

self-evaluation; [or] (f) [d]ocuments prepared subsequent to the completion of and
independent of the voluntary self-evaluation." Id.

72. Id. § 13-25-126.5(4)(g). The self-evaluation privilege does not apply to "[a]ny
information, not otherwise privileged, including the privilege created by this section,

that is developed or maintained in the course of regularly conducted business activity
or regular practice." Id.
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or exceptions to the environmental audit privilege. Under the
Colorado statute, the party asserting the privilege must initially
prove a prima facie case. If that is accomplished, the burden then
shifts to the party seeking disclosure to prove that the privilege
does not apply.73

EPA has expressed its concern over the "numerous defini-
tional issues" in the Colorado statute "likely to be vigorously
contested."74 For example, in its definition of EAR, Colorado uses
broad language, providing no guidance about the type of informa-
tion that must or should be included in an EAR.75

EPA had considered accepting state and federal statutory
evidentiary privileges as an option before announcing its Interim
Policy.76 To implement the then-proposed statutory evidentiary
privilege, EPA had described approaches similar to those in the
Colorado statute, including clarifying the definitions of "environ-
mental audit," "voluntary self-evaluation," and "environmental
audit report," and reserving a prosecutor's ability to obtain
reports in the event of a compelling need or a serious threat of
harm. One approach suggested by EPA not found in Colorado's
statute was the requirement of a timetable to initiate and
complete corrective action.77 Such a timetable would provide a
more concrete means of assessing measures crafted to achieve
compliance with environmental laws than would a requirement

73. Id. § 13-25-126.5(7). "A person ... asserting a voluntary self-evaluation
privilege has the burden of proving a prima facie case as to the privilege. A party
seeking disclosure of an environmental audit report has the burden of proving that
such privilege does not exist." Id.

74. Letter from Jack W. McGraw, acting regional administrator, EPA Region
VIII, to Honorable Roy Romer, Governor of Colorado 2 (Apr. 29, 1994) (on file with
the University of Colorado Law Review).

75. Contrary to Colorado's statute, Oregon's environmental audit privilege
statute requires three elements: (1) [a]n audit report including the scope and date
of the audit, conclusions, and recommendations; (2) an analysis of the audit report
and discussion of implementation issues; and (3) an implementation plan that
addresses correcting past noncompliance, improving current compliance, and
preventing future noncompliance. OR. REV. STAT. § 468.963(6)(b) (1995). Oregon's
statute is significant for two reasons. It was the first environmental audit privilege
statute passed and is the model for the federal environmental audit privilege
legislation introduced at the end of the last term and for the Senate version
introduced this term. See supra note 11.

76. EPA Likely to Offer More Incentives for Reporting Violations Found by Audit,
Daily Env't Rep. (BNA) No. 15, at A-6 (Jan. 24, 1995).

77. Id.
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that compliance be achieved within a "reasonable time," as the
Colorado statute provides.78

B. Colorado's Penalty Immunity

Contrary to EPA's Final Policy and Justice Guidelines,
Colorado's environmental audit privilege statute strikes a balance
in favor of compliance and not enforcement. Colorado took its
legislation a step beyond the privilege for EARs by granting an
immunity from penalties for violations that are voluntarily
disclosed.79 Colorado is the first state to provide such an immu-
nity for voluntary disclosures.80

1. Statutory Language

Colorado provides voluntary disclosures with a rebuttable
presumption of immunity from any "administrative and civil
penalties associated with the issues disclosed," and from "any
criminal penalties for negligent acts associated with the issues
disclosed."'" For the disclosure to qualify as voluntary, four
requirements must be met. First, the disclosure must be made
promptly after knowledge of the information is obtained by the
entity claiming the environmental audit privilege. 2 Second, the

78. See supra note 65.
79. COLO. REV. STAT. § 25-1-114.5(4) (Supp. 1995). The statute reads as follows:

(4) If any person or entity makes a voluntary disclosure of an
environmental violation to a division or agency within the department of
public health and environment, then there is a rebuttable presumption
that the disclosure is voluntary and therefore the person or entity is
immune from any administrative and civil penalties associated with the
issues disclosed and is immune from any criminal penalties for negligent
acts associated with the issues disclosed. The person or entity shall
provide information supporting its claim that the disclosure is voluntary
at the time that the disclosure is made to the division or agency.

Id.
80. Cynthia L. Goldman, Colorado's New Voluntary Environmental Compliance

Law, 23 COLO. LAw. 2549 (1994).
81. COLO. REV. STAT. § 25-1-114.5(4) (Supp. 1995).
82. Id. § 25-1-114.5(1)(a)-(d). The statute reads as follows:

(1) For the purposes of this section, a disclosure of information by a person
or entity to any division or agency within the department of public health
and environment regarding any information related to an environmental
law is voluntary if all of the following are true:

(a) The disclosure is made promptly after knowledge of the
information disclosed is obtained by the person or entity;

(b) The disclosure arises out of a voluntary self-evaluation;
(c) The person or entity making the disclosure initiates the
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disclosure must arise out of a voluntary self-evaluation." Third,
the entity making the disclosure must initiate appropriate efforts
to achieve compliance, pursue compliance with due diligence, and
correct the noncompliance within two years after completing the
voluntary self-evaluation.84 Finally, there must be cooperation
with the agency regarding the investigation of issues identified in
the disclosure.85 The presumption may be rebutted by a showing
that the disclosure was not voluntary according to the above
factors.8 6

Colorado provides for situations in which the presumption for
immunity does not exist, as well as for exceptions to the immu-
nity. A disclosure required by the Colorado Department of Public
Health and Environment ("CDPHE") under a specific permit
condition or order issued by the agency is not a voluntary
disclosure, and thus the presumption does not apply. 7 Addition

appropriate effort to achieve compliance, pursues compliance with due
diligence, and corrects the noncompliance within two years after the
completion of the voluntary self-evaluation. Where such evidence shows
the noncompliance is the failure to obtain a permit, appropriate efforts to
correct the noncompliance may be demonstrated by the submittal of a
complete permit application within a reasonable time.

(d) The person or entity making the disclosure cooperates with the
appropriate division or agency in the department of public health and
environment regarding investigation of the issues identified in the
disclosure.

Id.
83. Id. § 25-1-114.5(1)(b). For a definition of voluntary self-evaluation, see also

supra note 60.
84. COLO. REV. STAT. § 25-1-114.5(1)(c) (Supp. 1995).
85. Id. § 25-1-114.5(1)(d).
86. Id. § 25-1-114.5(5). The statute reads as follows:

(5) To rebut the presumption that a disclosure is voluntary, the
appropriate division or agency shall show to the satisfaction of the
respective commission in the department of public health and
environment or the state board of health, if no respective commission
exists, that the disclosure was not voluntary based upon the factors set
forth in subsections (1), (2), and (3) of this section. A decision by the
commission or the state board of health, whichever is appropriate,
regarding the voluntary nature of a disclosure is final agency action. The
division or agency may not include any administrative or civil penalty or
fine or any criminal penalty or fine for negligent acts in a notice of
violation or in a cease and desist order or any underlying environmental
violation that is alleged absent a finding by the respective commission or
the state board of health that the division or agency has rebutted the
presumption of voluntariness of the disclosure. The burden to rebut the
presumption of voluntariness is on the division or agency.

Id.
87. Id. § 25-1-114.5(3). The statute reads as follows:

(3) If a person or entity is required to make a disclosure to a division or
agency within the department of public health and environment under a
specific permit condition or under an order issued by the division or
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ally, a "bad actor" exception will not allow the elimination of
penalties if the entity has been found, either by a court or by
multiple settlement agreements within the preceding three-year
period, "to have committed serious violations that constitute a
pattern of continuous or repeated violations of environmental
laws, rules, regulations, permit conditions, settlement agree-
ments, or orders on consent."8

Colorado's provision for immunity from penalties for volun-
tary disclosure is somewhat similar to the penalty-mitigation
policy adopted by EPA in its Final Policy. 9 Colorado's more
broadly worded conditions for the penalty immunity could be
interpreted to encompass the same specific conditions as in the
Final Policy. Such Colorado requirements as the initiation of
"appropriate effort" to achieve compliance and the pursuit of
compliance with "due diligence"9 ° could arguably include such
Final Policy conditions as the prompt correction of a violation
within sixty days.91 However, the terms "appropriate effort" and
"due diligence" are vague. CDPHE will have to determine what
will qualify as "appropriate effort" and "due diligence." If CDPHE
believes the entity did not initiate appropriate effort or pursue
compliance with due diligence, the rebuttable presumption that

agency, then the disclosure is not voluntary with respect to that division
or agency.

Id.
88. Id. § 25-1-114.5(6). The statute reads as follows:

(6) The elimination of administrative, civil, or criminal penalties under
this section does not apply if a person or entity has been found by a court
or administrative law judge to have committed serious violations that
constitute a pattern of continuous or repeated violations of environmental
laws, rules, regulations, permit conditions, settlement agreements, or
orders on consent that were due to separate and distinct events giving rise
to the violations within the three-year period prior to the date of the
disclosure. Such a pattern of continuous or repeated violations may also
be demonstrated by multiple settlement agreements related to
substantially the same alleged violations concerning serious instances of
noncompliance with environmental laws that occurred within the
three-year period immediately prior to the date of the voluntary
disclosure.

Id.
89. For a discussion of EPA's penalty-mitigation policy, see supra text

accompanying notes 41-46.
90. COLO. REV. STAT. § 25-1-114.5(1)(c) (Supp. 1995). See also supra text

accompanying note 84.
91. See 60 Fed. Reg. 66,706, 66,711-12 (1995).
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a "voluntary disclosure" is voluntary92 will make it difficult for
CDPHE to pursue enforcement action against that entity.

Admittedly, some of the language in the Final Policy is
equally vague, such as the condition that a regulated entity must
take "appropriate measures to remedy any environmental
harm."93 However, in deciding the appropriateness of a regulated
entity's steps, the EPA does not face a presumption in favor of the
regulated entity.

The burden the presumption places on already overburdened
regulatory agencies unduly interferes with regulators' ability to
achieve compliance. For example, Colorado's rebuttable presump-
tion of voluntariness requires CDPHE to show that the regulated
entity's disclosure was not voluntary by taking the case to an
interagency commission or board.94 CDPHE would be forced to
expend resources to investigate the circumstances surrounding
the regulated entity's disclosure and then present the evidence to
the commission. This process could also result in a significant
delay in addressing the environmental or public health concerns
related to the violation.

Further, EPA's Final Policy does not apply penalty mitigation
to the economic-benefit component of the penalties unless the
economic benefit is insignificant.95 Precluding penalty immunity
for the economic-benefit component of a fine insures that compa-
nies cannot first violate a law to gain a competitive advantage,
then disclose the violation to avoid penalties. While Colorado's
statute does not explicitly address attempts to gain economic
benefit through noncompliance in its penalty-immunity provision,
the exception to the privilege for fraud or for compelling circum-

92. COLO. REV. STAT. § 25-1-114.5(4) (Supp 1995). The provision for a rebuttable
presumption is poorly worded in that it provides that if an entity makes a "voluntary
disclosure of an environmental violation... then there is a rebuttable presumption
that the disclosure is voluntary .. " See id. The circularity of the language, that a
voluntary disclosure is rebuttably presumed to be voluntary, makes it difficult to
predict how the presumption will be applied. To confuse the issue further, the same
subsection requires that the disclosing entity provide information to support its claim
that the disclosure is voluntary, id., while the next subsection states that the state.
agency bears the burden of showing to its commission or board that the disclosure
was not voluntary, id.

93. 60 Fed. Reg. 66,706, 66,711 (1995). See also Final EPA Policy on Voluntary
Audits Draws Praise, Daily Env't Rep. (BNA) No. 8, at B-1 (Jan. 12, 1996) (noting
criticism by some attorneys for "vagueness" and "apparent loopholes").

94. COLO. REV. STAT. § 25-1-114.5(5) (Supp. 1995). For the text of this statute,
see supra note 86.

95. See 60 Fed. Reg. 66,707 (1995).
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stances might cover such contingencies. However, the application
of this exception would probably have to be litigated to determine
whether a disclosure is fraudulent or whether "compelling
circumstances" exist that warrant an exception to the privilege.
Such determinations are also fact-specific, making it difficult to
provide industry with a consistent standard by which to conduct
itself.

2. Reactions

Views of the penalty-immunity provision have been equally
divergent as those of the audit privilege. EPA sounded its

disapproval of Colorado's legislation even before it was passed.96

It criticized the bill as placing "unwarranted rigidity on the
exercise of enforcement discretion."97 While concerned about the
inflexibility of the environmental audit privilege, EPA is more
troubled by the penalty-immunity provision, which it perceives as
creating "an absolute defense for entities that conduct audits and
take timely action to correct violations, allowing violators to reap
all the economic benefits of even the most serious violations."98

The Sierra Club also recorded its opposition to the penalty-
immunity provision.99 The Sierra Club contended that "providing
immunity and a shield from public exposure.., undermines the
intent of environmental law" to establish disincentives to
negligent and irresponsible management practices. 100 Other
environmental groups are unhappy with Colorado's legislation,
fearing that "the statute will abuse existing strong incentives to
comply with the law-meaning (enforcement) and penal-
ties-replacing them with an untested theory that companies will
be more likely to comply after preparing audits."''

Conversely, Coors Brewing Company ("Coors") and the
Colorado Association of Commerce and Industry ("CACI") both

96. Letter from Jack W. McGraw, supra note 74, at 1.
97. Id.
98. Id. at 2.
99. Letter from Brian Andreja, Chair, Political Committee, Rocky Mountain

Chapter, Sierra Club, to Ira Feldman, Chair, Auditing Policy Work Group, Office of
Compliance, U.S. Environmental Protection Agency 1 (July 27, 1994) (on file with the
University of Colorado Law Review).

100. Id. at 3.
101. Bill Provides Protections to Companies that Report Violations After

Self-Audits, Daily Env't Daily (BNA) No. 93, at B-I (May 17, 1994).
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indicated their support for Colorado's legislation.102 Coors related
its experience with its own environmental audit program that
uncovered a violation. Coors reported the violation, which it
claims was not required to be reported, and was subsequently
informed of CDPHE's intent to fine Coors more than $1 million. 10 3

The fine was eventually reduced to approximately $237,000-a
$100,000 civil penalty and $137,000 economic benefit payment,
which the state calculated Coors had saved by not preventing the
pollution."0 4 Industry has cited the Coors case as an instance in
which a company was fined for information learned in an
environmental audit.' 5 However, CDPHE maintains that Coors
was required to report the violation.' 6 Coors considers the fine
unfair not only because of its good-faith efforts but also because
it was penalized for voluntarily informing EPA, CDPHE, and the
brewery industry of a previously unknown and unaccounted for
source of volatile organic compound emission, a discovery that
would not likely have occurred without Coors's environmental
audit.0 7

According to Coors, industry perceived EPA's 1986 policy as
"small comfort" and not as the "behavior-modifying stimuli"
intended by EPA. Moreover, Coors found the 1986 policy contrary
to its interpretation of EPA's Common Sense initiative to
"influence the behavior of the regulated community by creating
a compliance framework wherein self-policing is the preferred
form of behavior."'0'  Coors believes that implementing a
self-policing policy should result in the implementation of an
environmental audit privilege and immunity for voluntarily
disclosed violations. '0 9

102. Letter from Scott B. Smith, Director, Environmental, Health and Safety
Policy, Coors Brewing Company, to Brian P. Riedel and Ira R. Feldman, U.S.
Environmental Protection Agency Office of Compliance (July 26, 1994) (on file with
the University of Colorado Law Review); Letter from Cynthia L. Goldman, Colorado
Association of Commerce and Industry, to Ira R. Feldman, Special Counsel, Office of
Compliance (July 27, 1994) (on file with the University of Colorado Law Review).

103. Letter from Scott B. Smith, supra note 102, at 1-2. See also David Ronald,
The Case Against an Environmental Audit Privilege, NAT'L ENVTL. ENFORCEMENT J.,
Sept. 1994, at 9 n.8.

104. Coors Settles with State Over Violations Discovered During Company's
Self-Audit, Daily Env't Rep. (BNA) No. 34, at A-3 (Feb. 22, 1994).

105. See Bergeson, supra note 6, at 21.
106. Ronald, supra note 103, at n.8.
107. Letter from Scott B. Smith, supra note 102, at 2.
108. Id. at 4.
109. Id. at 4-5.
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CACI also supports Colorado's environmental audit privilege
legislation. CACI maintains that the legislation encourages
compliance in a faster, more cost-effective and efficient manner
than does traditional enforcement and that the complex nature of
environmental regulation makes it difficult for regulated entities
to achieve perfect compliance. 110 CACI also claims that Colorado's
environmental audit privilege legislation not only provides the
certainty companies need to perform environmental audits and
make voluntary disclosures but allows for noncompliance to be
addressed at an earlier stage and to be monitored by the regula-
tory agency.1

Colorado Attorney General Gale Norton claims the immunity
provision is intended to provide an "extra incentive" and thus to
"substantially increase the percentage of businesses that are in
compliance" with Colorado's environmental laws."2 She contends
the Colorado legislation strikes a "workable balance" that will
achieve "significant compliance" with Colorado's environmental
laws, which could not be achieved through "traditional enforce-
ment methods."'1 3 Norton claims that prior to the enactment of
the environmental audit privilege, "ignorance was rewarded while
good faith compliance efforts created risks of punishment.' ' 14

V. FEDERAL-STATE ISSUES

Because of the interaction between federal environmental
statutes and state environmental laws, state enactment of
environmental audit privilege legislation affects federal enforce-
ment. In the discussions among states, industry, environmental
groups, and EPA regarding environmental audit privileges and
penalty-immunity provisions, two main issues have emerged: (1)
federal preemption of state law, and (2) states' loss of delegated
authority.

The authority for states to promulgate environmental
legislation derives both from the police power"' and from specific

110. Letter from Cynthia L. Goldman, supra note 102, at 2.
111. Id. at 3.
112. Statement of Attorney General Gale Norton to Environmental Protection

Agency Public Meeting on Environmental Auditing Policy of July 27, 1994, at 2 (on
file with the University of Colorado Law Review).

113. Id.
114. Id. at 2-3.
115. The police power is an inherent authority of the states to protect the

[Vol. 67
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federal environmental statutes that delegate to the states
authority for implementing federal environmental laws. Under
the Supremacy Clause of the United States Constitution, 11 6

preemption can result from a conflict between a state's police
power and the federal government's power to regulate. Federal
preemption of a state statute might be an issue because a state's
environmental audit privilege or immunity provision could
substantially interfere with the purpose of a federal environmen-
tal statute. A loss of delegated authority to implement federal
environmental statutes can result from inadequate enforcement
of a federally approved program.

A. Preemption

State law is preempted by federal law under the Supremacy
Clause of the United States Constitution in three circum-
stances.'17 First, because preemption is a question of congressio-
nal intent, Congress can explicitly address a federal statute's
preemption of state law." 8 The second circumstance, called "field
preemption," occurs in the absence of explicit statutory language
if the state law "regulates conduct in a field that Congress
intended the federal government to regulate exclusively."' 9

Because Congress has not explicitly preempted state environmen-
tal audit legislation in any federal statute nor indicated that
environmental regulation is an area the federal government
should regulate exclusively, neither of the first two preemption
categories applies to state environmental audit privilege legisla-
tion.

However, the third, "conflict category," could apply to state
environmental audit privilege legislation. In conflict category
preemption, state law is preempted "to the extent that it actually
conflicts with federal law."'2 The Supreme Court has found
conflict category preemption "where it is impossible for a private
party to comply with both state and federal requirements, or

health, safety, and welfare of its citizens. See BLAcK's LAw DICTIONARY 1156-57 (6th
ed. 1990). The police power is reserved to the states. See U.S. CONST. amend. X.

116. U.S. CONST. art. VI, cl. 2.
117. English v. General Elec. Co., 496 U.S. 72, 78 (1990).
118. Id. at 78-79.
119. Id. at 79.
120. Id.

19961
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where state law 'stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.' 121

A state's environmental audit privilege or immunity provi-
sion could substantially interfere with the purpose of a federal
environmental statute. The issue is complicated because the
federal courts will look at conflict category preemption in deciding
whether to apply a state privilege law in a case in which the court
has federal question jurisdiction. Federal Rule of Evidence 501,
the only federal rule governing privileges, provides:

[The] privilege of a witness .. .shall be governed by the
principles of the common law as they may be interpreted by
the courts of the United States in the light of reason and
experience. However, in civil actions and proceedings, with
respect to an element of a claim or defense as to which state
law supplies the rule of decision, the privilege of a witness...
shall be determined in accordance with state law. 122

Thus, if a state law does not supply the rule of decision in a case,
a federal court is not required to apply state law in determining
whether information is privileged. 12

' However, "[a] strong policy
of comity between the state and federal sovereignties impels
federal courts to recognize state privileges where this can be
accomplished at no substantial cost to federal substantive and
procedural policy."'24 This policy protects against the "mechanical
and unnecessary application of the federal rule" that would
disappoint the citizens' "expectation of protection" in a state with
a privilege. 125 Federal courts will likely keep this policy of comity
in mind when deciding whether or not the environmental audit
privilege applies, even in litigation over a federal environmental
statute.

The Seventh Circuit in Ryan v. Commissioner126 announced
two principles to be used in deciding whether to apply state
common-law privileges. First, evidentiary privileges are not
favored because they interfere with the judicial fact-finding

121. Id. (quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941)) (citation omitted).
122. FED. R. EVID. 501.
123. See, e.g., Memorial Hosp. v. Shadur, 664 F.2d 1058, 1061 (7th Cir. 1981).
124. Id. (quoting United States v. King, 73 F.R.D. 103, 105 (E.D.N.Y. 1976)).
125. Id. (quoting Lora v. Board of Educ., 74 F.R.D. 565 (E.D.N.Y. 1977)).
126. 568 F.2d 531, 542-43 (7th Cir. 1977), cert. denied sub noin. Estate of Ryan

v. Commissioner, 439 U.S. 820 (1978).
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function by excluding relevant evidence and thus must be
construed narrowly.127 Second, the "particular factual circum-
stances" of the case should be taken into account as the court
"weigh[s] the need for truth against the importance of the
relationship or policy sought to be furthered by the privilege, and
the likelihood that recognition of the privilege will in fact protect
that relationship in the factual setting of the case."'2

The court in Memorial Hospital v. Shadur applied these
factors to a hospital seeking to have a discovery order vacated
that required the hospital to release peer review documents that
were privileged under the Illinois Medical Studies Act. 129 The
complainant alleged restraint of trade in violation of federal and
state antitrust laws by a group of physicians who had used
disciplinary proceedings as a means of denying him hospital
access. 3' The federal district court ordered the hospital to release
the documents generated during these proceedings, despite the
fact they were privileged under Illinois statutory law.13 1

The court in Memorial Hospital found the documents
relevant to the federal antitrust claim, the exclusion of which
would probably have prevented the plaintiff from establishing a
valid claim.132 The court also found the "public interest in private
enforcement of federal antitrust law... too strong to permit the
exclusion of relevant and possibly crucial evidence" by allowing
the privilege. 13 Finally, the court denied as "wholly illusory...
in light of the Supremacy Clause of the United States Constitu-
tion" the hospital's claim that it would be unable to comply with
the state privilege law imposing criminal liability for unautho-
rized disclosure and federal law not allowing the privilege.' A
state privilege law that imposes criminal liability for unautho-
rized disclosure is rendered "void and of no effect by [the Suprem-
acy Clause] and any state prosecution . . . based on [the state
privilege] law would be barred."'35

127. Id. at 542 (citing United States v. Nixon, 418 U.S. 683, 710 (1974)).
128. Id. at 543 (citing King, 73 F.R.D. at 105).
129. 664 F.2d at 1058, 1060; see ILL. REV. STAT. ch. 51 101 (1979).
130. 664 F.2d at 1058, 1060.
131. Id. at 1063.
132. Id. at 1062-63.
133. Id. at 1063.
134. Id. at 1063-64.
135. Id.
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Thus, the court in Memorial Hospital concluded, in effect,
that any provision of the Illinois Medical Studies Act that would
make it impossible to comply with the federal antitrust law was
preempted under the conflict category. Similarly, a federal
court's determination that compliance with a state environmental
audit privilege law interferes with the enforcement of any federal
environmental law should likewise result in the preemption of the
state privilege.

Colorado's environmental audit privilege legislation is similar
to the Illinois Medical Studies Act in that both privilege statutes
are based on the same policy underlying the common-law critical
self-analysis privilege: to encourage audits and peer review by
providing protection from disclosure of information that could
establish liability.' Colorado's privilege could interfere with
enforcement of federal environmental statutes, as the Illinois
Medical Studies Act was found to interfere with federal antitrust
law.

Conflict category preemption thus holds the potential to
create a serious problem for companies seeking to rely on a state's
environmental audit privilege when federal law is involved. The
possibility of preemption decreases the level of certainty for these
companies, which undercuts the central purpose of the audit
privilege. Practitioners recognize the limitations on state
environmental audit privileges and are unsure as to the scope of
the protection of the state privileges. For example, companies
that operate in different states could be sued in a state without a
statutory privilege.' 7 These limitations on, and the possible
federal preemption of, environmental audit privilege statutes
significantly decrease the ability of regulated entities to rely on
the state statutes, regardless of whether federal or another state's
law is involved.

B. Delegated Authority

The issue of preemption bears heavily on a state's ability to
implement federal environmental laws. If a state environmental
audit privilege is found to interfere with enforcement of federal

136. For a discussion of the common-law self-critical analysis privilege, see infra
part VI.

137. State Audit Privilege Laws, Enforcement Impact Undergoing EPA Review,
supra note 29, at A-4.
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environmental laws sufficiently so as to justify preemption, it is
likely that the privilege will also interfere with the state's
authority to enforce its delegated program. In fact, Colorado's
environmental audit privilege and immunity statute could result
in EPA withdrawing its approval of the state program.1 38 For
example, under Title V of the 1990 Clean Air Act amendments,
states are required to submit for EPA approval an operating
permits program.139 Among the requirements for approval are the
"authority to . . . enforce permits . . . and the requirement to
obtain a permit, including the authority to recover civil penalties
in a maximum amount of not less than $10,000 per day for each
violation, and provide appropriate criminal penalties.""14 If a
state fails to enforce its program and attain national air quality
standards, EPA can sanction the state.14 1

EPA has recognized as an issue the effect Colorado's environ-
mental audit privilege could have on the delegation of authority
under the Clean Air Act Operating Permits Program.'42 In
response to concerns about Title V delegation by EPA to Colorado,
EPA stated, "it is not clear ... what effect this privilege might
have on [T]itle V enforcement actions [and that a] national
position on approval of environmental programs in states which
adopt [environmental audit privilege statutes] is being estab-
lished by EPA."'4' However, EPA later found that Idaho's
environmental audit statute, which provided immunity from civil
or criminal liability, "impermissibly interfere[s] with the Idaho
enforcement.., and thus poses a bar to full approval" of Idaho's
Title V operating permits program.4 Idaho's legislation is

138. See State Attorneys Quiz Browner on Audits, Federal Facilities, Criminal
Investigations, supra note 4.

139. 42 U.S.C.A. § 7661a(d) (1995). See also Clean Air Act Final Interim
Approval of Operating Permits Program; State of Colorado, 60 Fed. Reg. 4563 (1995)
(to be codified at 40 C.F.R. pt. 70).

140. 42 U.S.C. § 7661a(b)(5).
141. Id. § 7661a(i). These sanctions include a prohibition on the approval by the

Secretary of Transportation of grants for highways. Id.
142. See Clean Air Act Final Interim Approval of Operating Permits Program;

State of Colorado, 60 Fed. Reg. 4563, 4564 (1995).
143. Id.
144. Clean Air Act Proposed Disapproval or in the Alternative, Proposed Interim

Approval of Operating Permits Program; State of Idaho, 60 Fed. Reg. 54,990, 55,000
(1995) (to be codified at 40 C.F.R. pt. 70). EPA proposed as a condition of approval
that Idaho "eliminate the immunity currently granted ... or ... demonstrate to
EPA's satisfaction that [the provision] does not impermissibly interfere with the
enforcement requirements." Id.
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similar to Colorado's in that its penalty-immunity provision
allows for full penalty immunity. 145

Some public commenters maintained that Colorado's
environmental audit privilege provisions are "consistent with
congressional intent and EPA policy ... [and that] delegation
does not preempt or require the State to defend its laws to
EPA."'14 6 Nevertheless, in its Interim Policy, EPA stated that it
will "scrutinize enforcement more closely in states with audit
privilege and/or penalty immunity laws and may find it necessary
to increase federal enforcement" if those states are prevented
from establishing criminal liability or the extent of a violation
because of a lack of information. 147 EPA will probably have to
expend significant resources in order to scrutinize all of the states
with environmental audit legislation. Also, EPA Administrator
Carol Browner has acknowledged the possible loss of a state's
delegated authority due to state audit privilege legislation. 148

If a state loses its delegated authority, EPA would have to
resume its implementation of a program and expend significant
resources doing so. Thus, at a minimum, the state audit privilege
legislation creates a heavy burden on EPA in ensuring consistent
enforcement of federal environmental laws. This added burden
comes at a time when EPA's budget is being reduced. 149 Further,
this division between state and federal enforcement only adds
inconsistency to the regulatory framework, which broadens
industry's potential liability.

145. See IDAHO CODE § 9-809 (Supp. 1995).
146. Clean Air Act Final Interim Approval of Operating Permits Program; State

of Colorado, 60 Fed. Reg. 4563, 4564 (1995).
147. Voluntary Environmental Self-Policing and Self-Disclosure Interim Policy

Statement, 60 Fed. Reg. 16,875, 16,878 (1995). In its Final Policy, EPA reserved its
right to "take necessary actions to protect public health or the environment by
enforcing against any violations of federal law." 60 Fed. Reg. 66,706, 66,712 (1995).

148. State Audit Legislation Could Cause Programs to Revert to EPA, Browner
Says, Daily Env't Rep. (BNA) No. 59, at A-6 (Mar. 28, 1995). Additionally, Justice
will probably challenge one of the state environmental audit privilege laws within the
next year. Companies That Fail to Audit May Face State Criminal Charges,
Prosecutor Says, supra note 56, at AA-1. Nevertheless, withdrawing a state's
delegated authority may prove difficult after Sierra Club v. Colorado Refining Co.,
852 F. Supp. 1476 (D. Colo. 1994). In that case, the court stated that "a state action
could be regarded as being comparable to an action under [the Clean Water Act] even
though the state action did not seek to sanction the offender monetarily." Id. at 1483.
The court was interpreting state action under comparable state law in the citizen suit
provision of the Clean Water Act. Id. at 1481-83.

149. See Audit Legislation Gains in States, but Some Predict Slowdown in
Future, supra note 3, at 883.
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VI. RECENT APPLICATION OF COMMON-LAW PRIVILEGES

Common-law privileges provide another possible means of
protecting information gathered for environmental audits. There
are three common-law privileges that could apply to an environ-
mental audit in a given circumstance: the attorney-client
privilege, the attorney work-product doctrine, and the self-
evaluation or critical self-analysis privilege. The attorney-client
and work-product privileges apply to environmental audits in
certain limited circumstances and thus offer what industry
considers to be unsatisfactory protections.5 ° Thus, the common-
law privilege that best applies to environmental audits is the self-
evaluation privilege. 15'

The self-evaluation privilege is a qualified privilege that
protects critical self-appraisals; it originated as a protection for
medical peer reviews of patient care. 52

The privilege protects an organization ... from the Hobson's
choice of aggressively investigating ... possible regulatory
violations, ascertaining the causes and results, and correcting
any violations or dangerous conditions, but thereby creating a
self-incriminating record that may be evidence of liability, or
deliberately avoiding making a record on the subject (and
possibly leaving the public exposed to danger) in order to
lessen the risk of civil liability.' 3

The first case to recognize the self-evaluation privilege was
Bredice v. Doctor's Hospital, Inc.' Since Bredice, the self-eval-
uation privilege for medical peer review has been adopted
statutorily in almost all states 5 and has been extended to areas

150. One problem with the attorney-client and work-product privileges is that
they require the use of an attorney to make them at all viable as options. See
Legislation May Be Answer to Audit Issues, but Scope Should Be Expanded, Lawyer
Says, Daily Env't Rep. (BNA) No. 118, at A-8 (June 22, 1994). For a full discussion
of the attorney-client and work-product privileges and their applicability to
environmental audits, see Hunt & Wilkins, supra note 13, at 376-88.

151. See Peter A. Gish, The Self-Critical Analysis Privilege and Environmental
Audit Reports, 25 ENVTL. L. 73 (1995).

152. Reichhold Chems., Inc. v. Textron, Inc., 157 F.R.D. 522, 524-25 (N.D. Fla.
1994).

153. Id.
154. 50 F.R.D. 249 (D.D.C. 1970), affd, 479 F.2d 920 (D.C. Cir. 1973).
155. Reichhold Chemns., 157 F.R.D. at 525 ("[Mlost of the 50 states have

statutorily protected medical peer reviews of patient care from discovery.").
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other than medical peer review.156 However, it has also been
rejected by some federal district courts and subjected to a number
of limitations.'57 Thus, application of the privilege is neither
predictable nor consistent for companies that operate in more
than one state.

Although the self-evaluation privilege has been in existence
for over twenty years, 16 only recently have litigants attempted to
apply it to environmental audits; for the most part, however, such
attempts have failed.'59 To date, there is only one reported
federal case that has adopted the self-evaluation privilege for an
environmental audit. Reichhold Chemicals, Inc. v. Textron, Inc. 10

was decided in the Northern District of Florida, where the federal
common-law self-evaluation privilege had not yet been adopted.
Reichhold Chemicals asserted the self-evaluation privilege for
thirteen documents that Textron, Inc., and other defendants had
requested. As the present owner of an industrial plant site,
Reichhold's causes of action under the Comprehensive Environ-
mental Response, Compensation, and Liability Act' 6' were based
on the defendants' past ownership of the industrial plant site.6 2

The Reichhold court used four criteria to evaluate the
application of the privilege: "(1) the information must result from
a critical self-analysis undertaken by the party seeking protec-

156. Id. (discussing the extension of the critical self-analysis privilege to
"numerous areas besides medical care: to a defense contractor's confidential
assessment of its equal employment opportunity practices; to accounting records; to
securities law; to academic peer reviews; to railroad accident investigations; to
product safety assessments; and to products liability") (citations omitted). Also, the
self-evaluation privilege has not been allowed when a government agency is
requesting the documentation or information. Gish, supra note 151, at 84.

157. Reichhold Chems., 157 F.R.D. at 525-26 (noting that the privilege has been
denied "even in the medical peer review context ... [and] in an affirmative action
context") (citations omitted).

158. Bredice, 50 F.R.D. 249.
159. See Koppers Co. v. Aetna Casualty & Sur. Co., 847 F. Supp. 360, 364 (W.D.

Pa. 1994) ("[T]he self-evaluation privilege does not apply a fortiori to environmental
reports, records and memoranda."); United States v. Dexter Corp., 132 F.R.D. 8, 10
(D. Conn. 1990) ("[T~he application of the 'self-critical' privilege in this action would
effectively impede the Administrator's ability to enforce the Clean Water Act, and
would be contrary to stated public policy."); State ex rel. Celebrezze v. Cecos Int'l,
Inc., 583 N.E.2d 1118, 1121 (Ohio Ct. App. 1990) ("In the presence of a clear
legislative directive that the hazardous waste industry be subject to public scrutiny,
we cannot adopt a privilege... [that] would allow CECOS to skirt obligations created
by law.").

160. 157 F.R.D. 522 (N.D. Fla. 1994),
161. 42 U.S.C. §§ 9601-9675 (1988).
162. Reichhold Cheins., 157 F.R.D. at 524.
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tion; (2) the public must have a strong interest in preservifig the
free flow of the type of information sought"; (3) the information
must be the kind of information of which discovery would curtail
the free flow; and (4) the document must be prepared with the
expectation that it would be kept confidential and that it in fact
has been kept confidential.'63 Also, the privilege applies only to
analysis of past events. 164

The Reichhold court held that the policy reasons underlying
the self-evaluation privilege, which include the encouragement of
critical self-evaluation to foster the public interest in observance
of the law, warranted application of the privilege to environmen-
tal audits.'65 The court noted that the strong public interest in
promoting the voluntary identification and cleanup of industrial
pollution promotes sufficiently important interests to outweigh
the interest of opposing private litigants in discovering this
"minimally relevant" evidence.'66

The most recent case to reject the self-evaluation privilege is
Koppers Co. v. Aetna Casualty and Surety Co. 67 In Koppers, the
court also discussed public policy issues, noting the rationale for
the "rarely-recognized privilege" is that it "encourages individuals
and corporations to act responsibly and deliberately."'68 The
court concluded that the "self-evaluation privilege does not apply
a fortiori to environmental reports, records, and memoranda.' 69

The court disagreed with the rationale that a corporation would
face a Hobson's choice because the tightly regulated environmen-
tal field requires "strict attention to environmental affairs" and
documentation. 7 ' Finally, the court held that the public's "need
for disclosure of documents relating to environmental pollution
. . . outweighs . . . [its] need for confidentiality of such
documents."''

Indeed, environmental legislation's provisions for stringent
regulation have been found to be a "clear legislative directive"

163. Id. at 527.
164. Id.
165. Id. at 526-27.
166. Id. at 526.
167. 847 F. Supp. 360 (W.D. Pa. 1994).
168. Id. at 364.
169. Id.
170. Id.
171. Id. at 365 (quoting CPC Int'l v. Hartford Accident & Indem. Co., 620 A.2d

462, 467 (N.J. Super. Ct. Law Div. 1992)).
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that industry be subject to public scrutiny. 172 The court in United
States v. Dexter Corp. concluded that because the self-evaluation
privilege is based on public interest, most courts are willing to
give deference to Congress's role in declaring what is in the public
interest.173 It further recognized that the self-evaluation privilege
obstructs EPA from enforcing environmental laws, which is
contrary to public policy. 174 The self-evaluation privilege is just
as uncertain as EPA's policies. Also, it has only been allowed
against private parties, and not government agencies seeking the
information for enforcement purposes. 175 Thus, the self-evalua-
tion privilege is an unsatisfactory alternative.

The rationale used by these courts to reject the self-evalua-
tion privilege provides strong arguments for the federal preemp-
tion of Colorado's environmental audit privilege statute. Specifi-
cally, the conclusion that the self-evaluation privilege obstructs
EPA from enforcing federal environmental laws seems to
affirmatively answer the question of whether a state environmen-
tal audit privilege law stands as an obstacle to the accomplish-
ment of the objectives of federal environmental laws. 176

VII. CONCLUSION

As early as May 1992, EPA officials were aware of industry's
concern that environmental auditing and disclosure would result
in criminal prosecutions.' 77  Nevertheless, EPA neglected to
provide any of the certainty for which industry had been asking.
As a result, industry turned to state legislatures, which are
influenced by the desire to attract industry' 78 and, thus, more
willing to listen to industry's needs. This willingness is reflected

172. CPC Int'l., 620 A.2d at 467. The court in CPC would not allow a company
engaged in a potentially dangerous venture operating in a heavily regulated area to
protect its "interest in self-regulation, based upon a fear of prosecution and a desire
for profit." Id.

173. Dexter, 132 F.R.D. at 9-10.
174. Id. at 10.
175. Gish, supra note 151, at 84.
176. For a brief discussion of preemption and the conflict category, see supra

text accompanying notes 120-21.
177. Companies' Fear of Environmental Disclosure Has No Basis, Top EPA

Enforcement Official Says, Env't. Rep. (BNA) No. 1, at 24 (May 1, 1992).
178. See EPA, DOJ Hear Debate on Protecting Environmental Audits from

Disclosure, supra note 27, at AA-2.
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in the vast number of state legislatures that have considered
environmental audit privilege or immunity legislation.'79

Colorado's statute, providing an audit privilege and penalty
immunity, takes a big step toward challenging EPA's traditional
methods of enforcement. Contrary to EPA, the Colorado legisla-
ture seems to think that the elimination of enforcement when
environmental audits reveal violations is the best method to
achieve compliance. Considering the lack of clear effect the
privilege has had on environmental auditing practices in
Oregon, 80 the first state to pass such legislation, this is a drastic
measure to allay industry fears. The National Association of
Attorneys General surveyed all fifty states in July of 1994 and
found only one civil penalty action that involved the use of
information contained in a voluntary environmental audit."'
This finding did not include the Coors case, because CDPHE
insisted that Coors was required by law to report the information
to CDPHE.'82 Thus, even including the Coors case, in only two
reported cases have the results of a voluntary environmental
audit been used to assess penalties.

From an enforcement perspective, there are three possible
problems with addressing the fear of prosecutors' possible misuse
of environmental audits by allowing a privilege.'83 First, eviden-
tiary privileges are limited in United States jurisprudence
because they restrict access to relevant information.' Because
of this limitation on privileges, a need should be firmly estab-
lished before creating a new evidentiary privilege. Second, the
recent trends in environmental law have moved toward public

179. Audit Legislation Gains in States, but Some Predict Slowdown in Future,
supra note 3, at 882.

180. Effects of Oregon Law on Privilege Remain Unclear, supra note 2, at A-2.
Also, one survey indicated that industry was primarily concerned with penalties and
not whether its environmental audits would be privileged. Two-thirds of responding
companies stated that they would expand their existing auditing programs if
penalties were eliminated. However, those companies that did not perform audits
said that fear of use of the information against them was not a factor. See
Elimination of Penalties Could Boost Environmental Self-Auditing, Daily Env't Rep.
(BNA) No. 67, at A-1 (Apr. 7, 1995). Indeed, after one year, only six companies took
advantage of Colorado's new privilege by voluntarily disclosing violations. Six
Companies Disclose Violations Under Colorado Audit Privilege Law, Daily Env't Rep.
(BNA) No. 151, at AA-3 (Aug. 7, 1995).

181. Ronald, supra note 103, at 4.
182. Id. at 9 n.8.
183. Id. at 3.
184. Id.
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disclosure; providing a privilege for environmental audits cuts
against this trend.'85 Finally, the most important problem with
environmental audit privilege legislation is that it is likely to
"lead to increased litigation rather than increased cooperation."'86

The possible use of the privilege by violators poses a serious
threat to compliance, even with its conditions and exceptions.

The Coors case strikingly illustrates how this legislation
could lead to increased litigation rather than increased coopera-
tion. Applying Colorado's environmental audit privilege and
penalty-immunity legislation to the facts of the Coors case, it is
difficult to ascertain whether Coors would qualify for the privilege
or the immunity. Coors claimed it was not required to disclose
the results of its audit. CDPHE challenged that claim, maintain-
ing that Coors was required by law to report the information.187

If Colorado's statute had applied, then the issue as to whether the
information was required to be reported would probably have
been litigated. This litigation would likely have resulted in
expenses of more than $237,000 to both Coors and CDPHE
combined."'s Because there is likely to be disagreement on issues
that seem straightforward, such as whether information is
required by law to be reported, Colorado's legislation will
probably not add much certainty to the regulatory scheme.

Given the lack of certainty and the increased burdens that
Colorado's privilege and immunity statute imposes on CDPHE,
EPA's penalty-mitigation policy is a better alternative. While
industry does not like the uncertainty that goes along with
enforcement discretion, a well-defined penalty-mitigation policy
better protects the environment.

Even EPA admits that self-policing is necessary in order to
maximize compliance with environmental laws. However,
statutory privileges and penalty-immunity provisions presume
that self-policing is the only way to achieve compliance. This
approach places heavy burdens on the regulatory agencies trying
to enforce environmental laws in the face of protections erected

185. Id.
186. Id. See also Companies Conducting Audits Despite Lack of Privilege Laws,

Lawyer Says, Daily Env't Rep. (BNA) No. 82, at A-2 (Apr. 28, 1995) (quoting National
Association of Attorneys General counsel that "[1]itigation over whether privilege
applies to a particular audit will deflect industry and regulators' energy away from
needed efforts to reform environmental regulations and laws").

187. Ronald, supra note 103, at 9 n.8.
188. See supra text accompanying note 104.
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for the regulated community. The more difficult it is for a
regulatory agency to determine which regulated entities actually
qualify for the privilege or penalty immunity, the easier it is to
abuse those protections. By encouraging self-policing through
environmental audits, while easing the burden on regulators of
enforcement against regulated entities who need and deserve
enforcement, penalty mitigation strikes a more appropriate
balance.




