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I. INTRODUCTION

Congress enacted the Endangered Species Act of 19731
("ESA") in response to its findings that species extinctions are a
result of "economic growth and development untempered by
adequate concern and conservation."2 The United States Su-
preme Court has found that Congress intended the ESA to be
rigid in its resolve to prevent such extinctions.3 According to the
Court, both the language of the ESA and its legislative history
manifest a congressional intent "to halt and reverse the trend
toward species extinction, whatever the cost."4

While the rigidity of the ESA makes it the "pitbull of all
environmental [legislation],"' it does not allow the ESA to address
the protection of species before they become threatened or

1. Endangered Species Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 (codified as
amended at 16 U.S.C. §§ 1531-1544 (1994)).

2. 16 U.S.C. § 1531(a)(1) (1994).
3. See Tennessee Valley Auth. v. Hill, 437 U.S. 153 (1978) [hereinafter TVA].

In TVA, the Court enjoined the completion of the Tellico Dam based on evidence that
operation of the dam would cause the extinction of the snail darter, a small fish
thought to be endangered. Later information revealed that the snail darter was not
endangered and the dam was completed. See 49 Fed. Reg. 6388 (1984) (codified at 50
C.F.R. § 17).

4. TVA, 437 U.S. at 184. Under ESA sections 2(c) and 3(3), agencies are to "use
... all methods and procedures which are necessary" to preserve endangered species.
16 U.S.C. §§ 1531(c), 1532(2) (1994). The legislative history of the ESA specifies that
under § 7 agencies "shall ... take steps to 'insure that actions authorized, funded, or
carried out' by it do not jeopardize the continued existence of any.such species or
result in the destruction of its habitat." S. REP. No. 307, 93d Cong., 1st Sess. 1, 19
(1973), reprinted in 1973 U.S.C.C.A.N. 2989, 2997. Further, the final version of § 7
eliminated language from Senate Bill 1983 that might have qualified an agency's
responsibility. The eliminated language stated that federal agencies were only
required to "carry out such programs as are practicable for the protection of species
listed .. " 119 CONG. REc. 25,664 (1973) (emphasis added).

5. AMC Fears Legislative "Pitbull"Industry Anxious for ESA Rewrite, 7 MINE
REG. REP. 412, 412 (1994).
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endangered.6 Not only does the ESA's rigidity lead to collisions
between landowners and the Act, as is presently being experi-
enced in the case of the spotted owl in the Pacific Northwest, 7 but
it also leads to piecemeal application of the ESA with no over-
arching plan for how best to preserve endangered or threatened
species.

The ESA prohibits any "take" of an endangered or threatened
species.9 "Take" is defined as "to harass, harm, 'pursue, hunt,
shoot, wound, kill, trap, capture, or collect, or to attempt to
engage in such conduct.""° In the first decade of the ESA, its
inflexibility was evident in that any take, no matter how inconse-
quential to the overall well-being of a species, could derail private
or federal development." This was true even if the action in
question did not jeopardize the continued existence of any species.
For listed species, a take was absolutely prohibited, and penalties
for violations included substantial fines and imprisonment. 12

To address this inadequacy, Congress, in 1982, amended
section 10 of the ESA to authorize the issuance of permits
allowing the take of a protected species if the take is incidental to

6. Sections 7 and 9 of the ESA, which restrict activities of federal agencies and
private parties, do not apply until a species has been listed as endangered or
threatened. 16 U.S.C. §§ 1536, 1538 (1994).

7. The northern spotted owl controversy in the Pacific Northwest is an example
of how the rigid provisions of the ESA can have a detrimental impact not only on the
health of a species but also on private property owners, industry, and the
communities depending on those industries. The endangered northern spotted owl
nests almost exclusively in the old-growth forests of the Pacific Northwest, which the
logging industry values for its quality and quantity of lumber. See John L. Weston,
The Endangered Species Committee and the Northern Spotted Owl: Did the "God
Squad"Play God?, 7 ADMIN. L.J. AM. U. 779, 794 (1994). The ESA's "take" prohibition
prevents landowners from logging trees on their land if the trees make up part of the
owl's critical habitat. The ESA's rigid provisions contributed to the clash of interests
between conservationists and landowners because the provisions did not provide an
opportunity to address habitat concerns of the owl before it became listed. Had the
ESA provided such an opportunity, the severe problems now facing the spotted owl,
landowners, and the logging communities of the Pacific Northwest may have been
alleviated or avoided entirely.

8. See Marc Ebbin, Looking at the Big Picture, NAT'L WETLANDS NEWSL. (ENVTL.

L. INST.), Sept.-Oct. 1994, at 6.
9. 16 U.S.C. § 1538(a)(1)(b) (1994).
10. Id. § 1532(19).
11. MICHAEL J. BEAN ET AL., RECONCILING CONFLICTS UNDER THE ENDANGERED

SPECIES ACT: THE HABITAT CONSERVATION PLANNING EXPERIENCE 6 (1991).
12. Upon conviction, a person found to have violated any provision of the ESA

may be fined as much as $50,000 or be imprisoned up to one year, or both. 16 U.S.C.
§ 1540(a)(1), (b)(1) (1994).
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otherwise lawful private actions. 3 A prerequisite for obtaining
such a permit is the development of a "conservation plan."'4 The
Secretary of the Interior must issue a permit to take an endan-
gered species if the conservation plan demonstrates that the take
will be incidental, that the applicant will "minimize and mitigate"
the impact of the take, that adequate funding is available to carry
out the plan, and that the take "will not appreciably reduce the
likelihood of the survival and recovery of the species in the
wild."' 5

Although the 1982 Amendments made exceptions to the
ESA's take prohibition, Congress intended that the Amendment's
actual effect would, in the aggregate, provide more effective
protection of endangered species. 16 Legislators believed that the
adverse impacts of an incidental take could be offset by the
benefits of developing a plan designed to set aside habitat
necessary to ensure the long-term viability of an endangered
species. 7

Despite the potential benefits of habitat conservation
planning, from 1982 to 1991 only eleven Habitat Conservation
Plans ("HCPs") were approved by the Fish and Wildlife Service
("FWS").' s In addition, from 1986 to 1991, the FWS placed an

13. Endangered Species Act Amendments of 1982, Pub. L. No. 97-304, 96 Stat.
1411, 1422 (codified at 16 U.S.C. § 1539 (1994)). "The Secretary may permit.., any
taking otherwise prohibited... if such taking is incidental to, and not the purpose
of, the carrying out of an otherwise lawful activity." 16 U.S.C. § 1539 (a)(1)(B).

14. 16 U.S.C. § 1539(a)(2)(A). The conservation plan must specify:
(i) the impact which will likely result from such taking; (ii) what steps the
applicant will take to minimize and mitigate such impacts, and the
funding that will be available to implement such steps; (iii) what
alternative actions to such taking the applicant considered and the
reasons why such alternatives are not being utilized; and (iv) such other
measures that the Secretary may require as being necessary or
appropriate for purposes of the plan.

Id.
15. Id. § 1539(a)(2)(B).
16. Congressman Breaux, from Louisiana, stated that "the development of long

range conservation plans that allowed some taking of a species could be more
beneficial to that species than simply leaving it alone." 128 CONG. REC. 26,188 (1982).

17. Congress looked to a proposed conservation plan developed in San Mateo
County, California, as an example of the benefits of long-term planning on species
protection. Legislators believed that the San Mateo plan, designed to protect an
endangered butterfly, would benefit the butterfly's recovery by eliminating some of
the exotic species of plants that were crowding out the plants essential to the
butterfly's survival. Id.

18. UNITED STATES GENERAL ACCOUNTING OFFICE, ENDANGERED SPECIES ACT:
INFORMATION ON SPECIES PROTECTION ON NONFEDERAL LANDS 18-20 (1994)

[hereinafter GAO PAMPHLET]. The FWS in the Department of the Interior and the
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average of forty-four species on the endangered species list per
year," bringing the total number listed to over 650.20 Thus, in the
first ten years of habitat conservation planning, the number of
plans developed and implemented was wholly inadequate to
alleviate the ever-burgeoning tensions created by the growing
number of listed species.

The result of this failure is reflected in growing political
support for protecting private property rights affected by the
ESA.21 This movement threatens to eviscerate the ESA upon its
proposed reauthorization in 1996.22 In response to the growing

National Marine Fisheries Service ("NMFS") in the Department of Commerce are the
two federal agencies primarily responsible for implementing the ESA. The FWS is
responsible for terrestrial species while NMFS is responsible for most listed marine
mammals, anadromous fish, and other living marine resources.

19. UNITED STATES GENERAL ACCOUNTING OFFICE, ENDANGERED SPECIES ACT:
TYPES AND NUMBER OF IMPLEMENTING ACTIONS 39 (1992) [hereinafter TYPES &
NUMBER].

20. Id. Even if no additional species are listed as endangered, at current rates
it will take the FWS until the year 2006 to address presently listed species. Id.; see
also Oliver 0. Houck, The Endangered Species Act and Its Implementation by the U.S.
Departments of Interior and Commerce, 64 U. COLO. L. REV. 278, 285 (1993).

21. See Nancy K. Kubasek & M. Neil Browne, The Endangered Species Act: An
Evaluation of Alternative Approaches, 3 DICK. J. ENVTL. L. & POL'Y 1, 11 (1994).
Kubasek & Browne examine three bills introduced in the 103d Congress, two of which
were drafted to strengthen private property rights at the expense of the ESA. The
two bills, H.R. 1992, 103d Cong., 2d Sess. (1993) and H.R. 1414, 103d Cong., 1st Sess.
(1993), both of which died in committee, would have introduced economic and social
factors into the ESA's listing process and would have required that the economic
benefits of ESA action outweigh its economic costs. Private property rights are at
issue because the ESA can impose severe burdens on individual landowners. The
ESA prohibits any action by landowners that harms an endangered or threatened
species located on their property. 16 U.S.C. § 1538(a)(1)(B) (1994). Such restrictions
generally lower property values and prevent development. See Robert Meltz, Where
the Wild Things Are: The Endangered Species Act and Private Property, 24 ENVTL.
L. 369 (1994).

22. Interview with Lawrence MacDonnell, Former Director, Natural Resources
Law Center, University of Colorado at Boulder, at Boulder, Colo. (Nov. 4, 1994). As
of February 25, 1996, three reauthorization bills have been introduced in Congress.
The bills are S. 768, 104th Cong., 1st Sess. (1995), introduced by Sen. Slade Gorton,
R-Washington, would allow the FWS to control habitat uses on private land but
would compensate landowners for regulation-related financial losses; H.R. 2275,
104th Cong., 1st Sess. (1995), introduced by Rep. Don Young, R-Alaska, would
eliminate regional protection for a species with a viable population elsewhere in the
nation; and S. 455, 104th Cong., 1st Sess. (1995), introduced by Sen. Dirk
Kempthorne, R-Idaho, would limit the ESA's consultation procedures used for making
species listing decisions. According to one commentator, "[aill three bills would
effectively repeal the Endangered Species Act by severely restricting species' access
to protection and gutting the regulatory framework that facilitates recovery." Paul
L. Angermeier, Reinstate the Endangered Species Act, ROANOKE TIMES & WORLD
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opposition to reauthorize the ESA in its current form, Secretary
of the Interior Bruce Babbitt adopted a "No Surprises" policy
designed to strengthen the effectiveness of HCPs The No
Surprises policy encourages developers and private landowners
to participate in the creation of an HCP in return for the govern-
ment's guarantee of exclusion from any future demands of
financial or land contributions."

Part II of this Comment discusses the Endangered Species
Act, its limitations, and its impact on private property owners.
Part III summarizes the basic provisions of HCPs as well as the
steps undertaken to develop and implement an HCP. Part III
also explores why HCPs of the 1980s and early 1990s have been
mostly unsuccessful in providing an alternative to the ESA's
approach to species protection and addresses the goals and
possible impacts of the Babbitt No Surprises directive. Part IV
illustrates that the No Surprises approach may fall short of
meeting its goal of providing certainty to HCP participants. Part
V assesses the scope of sovereign immunity and the enforceability
of contractual obligations under the No Surprises policy. Part VI
examines the issues that must be clarified before the No Sur-
prises directive can reflect the goals of the ESA while also
promoting habitat conservation planning. Part VII concludes
this Comment and offers an outlook on the potential future role
of HCPs under the ESA.

II. THE ENDANGERED SPECIES ACT

The ESA, in its strict and powerful provisions, reflects an
unequivocal commitment by the federal government to the
preservation of endangered and threatened plants and animals.
Congress enacted the ESA to protect ecosystems "upon which
endangered species and threatened species [of fish, animals, and
plants] depend."25 The ESA contains three main provisions that

NEWS, Feb. 25, 1996, at F3.
23. Office of the Secretary, Department of the Interior, News Release, Aug. 11,

1994, available in Westlaw, 1994 WL 440313 [hereinafter DOI News Release]. For
the full text of the Joint FWS/NMFS No Surprises policy, see FISH & WILDLIFE
SERVICE, DEPARTMENT OF THE INTERIOR, PRELIMINARY DRAFT HANDBOOK FOR HABITAT
CONSERVATION PLANNING AND INCIDENTAL TAKE PERMIT PROCESSING app. 4 (1994).

24. DOI News Release, supra note 23, at 1.
25. 16 U.S.C. § 1531(b) (1994). The term "endangered species" is defined as "any

species which is in danger of extinction throughout all or a significant portion of its

19961
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further its purpose. Section 4 of the ESA establishes guidelines
for the determination of threatened and endangered species, and
for the designation of species' critical habitats.26 Section 7
requires that federal agencies abide by restrictions and obliga-
tions intended to further the preservation of listed species. 7

Lastly, section 9 applies to "any person subject to the jurisdiction
of the United States" and specifies actions that are prohibited
under the Act.2" These sections operate together to restrict and
regulate both public and private land uses that fall under the
ESA's provisions.

A. Limitations of the ESA

Although the ESA's fundamental purpose is "to provide a
means whereby the ecosystems upon which endangered species
and threatened species depend may be conserved,"29 all of the
provisions in the ESA are "species-specific and are only triggered
by the listing of individual species."3 Sections 7(a)(1) and 7(a)(2),
which govern federal agencies' obligations under the Act, do not
come into play until a species is listed as threatened or endan-

range." Id. § 1532(6). 'Threatened species" is defined as "any species which is likely
to become an endangered species within the foreseeable future throughout all or a
significant portion of its range." Id. § 1532(20).

26. Id. § 1533. The Secretary must consider the following factors to determine
if a species is endangered or threatened: "(A) the present or threatened destruction,
modification, or curtailment of its habitat or range; (B) overutilization for commercial,
recreational, scientific, or educational purposes; (C) disease or predation; (D) the
inadequacy of existing regulatory mechanisms; or (E) other natural or manmade
factors affecting its continued existence." Id. § 1533(a)(1).

27. Id. § 1536.
28. Id. § 1538. Acts prohibited under § 1538 with respect to any endangered

species include: (1) importing or exporting any such species; (2) taking any such
species within the United States or upon the high seas; or (3) engaging in interstate
or foreign commerce involving such species. Id. § 1538(a).

29. Id. § 1531(b).
30. Robert D. Thorton, The Endangered Species Act: Searching for Consensus

and Predictability: Habitat Conservation Planning Under the Endangered Species
Act of 1973, 21 ENVTL. L. 605, 642 (1991); see also Ira M. Heyman, Property Rights
and the Endangered Species Act: A Renascent Assault on Land Use Regulation, 25
PAC. L.J. 157 (1994).
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gered.3" In addition, the section 9 ban on committing a take only
applies after the species has been listed.32

The Act's provisions do not preserve ecosystems important to
the sustenance of many species in order to prevent them from
becoming endangered or threatened.3 Species facing serious
threats to their future viability are not protected until their
circumstances become sufficiently dire to warrant listing under
the Act.34 The ESA's focus on listed species therefore prevents the
Act from fulfilling its promise of conserving the overall health of
the ecosystems that support them. 5

The ad hoc nature of the listing process also makes it hard for
the FWS to develop comprehensive conservation plans under
section 10 of the ESA.36 Without being able to approach the
listing process in a strategic manner, the FWS has found it
difficult to provide assurances to the private sector that addi-
tional mitigation measures will not be required under an HCP if
additional species are listed in the future. 7 The end result is that
"rather than managing the environment to facilitate species
recovery, continued degradation of the entire ecosystem occurs
because of the [ESA's] narrow focus."38

B. Impact On Private Property Owners

The ESA makes it difficult for private landowners and
developers to formulate long-term plans needed for land or project
development. Any potential take of an endangered or threatened
species can bring a project to a complete halt, regardless of the
financial commitments undertaken by the private landowner and
without concern for the impact of the take on the ultimate

31. See 16 U.S.C. § 1536(a)(1), (2) (1994). Under § 1536(a)(2), "[e]ach Federal
agency shall ... insure that any action authorized, funded, or carried out by such
agency is not likely to jeopardize the continued existence of any endangered species
or threatened species or result in the destruction or adverse modification of habitat
of such species." Id.

32. Id. § 1538(a)(1).
33. See id.; 16 U.S.C. §§ 1536, 1538 (1994).
34. See 16 U.S.C. § 1532(6), (20) (1994) (defining endangered and threatened

species).
35. See Stuart L. Somach, What Outrages Me About the Endangered Species Act,

24 ENVTL. L. 801, 811 (1994).
36. See Thorton, supra note 30, at 643.
37. Id.
38. Somach, supra note 35, at 812.

1996]
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survival of the species. Furthermore, because of court decisions
expanding the definition of take to include habitat modification,3 9

there is a very real danger that private landowners will unknow-
ingly violate provisions of the ESA when making use of their
land.

One decision that established the breadth of the term "take"
was Palila v. Hawaii Department of Land and Natural
Resources.4" In Palila, the Ninth Circuit Court of Appeals upheld
a district court's finding that Hawaii's maintenance of game
animals in the "critical habitat" of the endangered Palila bird was
causing significant habitat degradation, constituting a "harm" to
the species and, hence, an unlawful take.4' The court found
habitat modification to constitute a prohibited take under section
9 of the ESA because "take" under the ESA is defined by the
Secretary of the Interior to include "significant habitat modifica-
tion or degradation where it actually kills or injures wildlife."42

The Palila definition of "take," which includes habitat
modification, stood for thirteen years. A 1994 D.C. Circuit case,

39. See Palila v. Hawaii Dep't of Land & Natural Resources, 471 F. Supp. 985
(D. Haw. 1979), affd, 639 F.2d 495 (9th Cir. 1981) (see infra text accompanying notes
40-42 for discussion); Palila v. Hawaii Dep't of Land & Natural Resources, 649 F.
Supp. 1070 (D. Haw. 1986), affd, 852 F.2d 1106 (9th Cir. 1988) (finding that habitat
degradation that could jeopardize the survival of a species qualifies as harm and
constitutes a taking under § 9); Sierra Club v. Lyng, 694 F. Supp. 1260 (E.D. Tex.
1988) (finding that Forest Service management practices violated the ESA because
the practices were causing a decline in the population of the endangered red-cockaded
woodpecker), aff'd in part, vacated in part sub non. Sierra Club v. Yeutter, 926 F.2d
429 (5th Cir. 1991).

40. 639 F.2d 495 (9th Cir. 1981), affg 471 F. Supp. 985 (D. Haw. 1979).
41. Id. at 497. "Critical habitat" for a threatened or endangered species means:

(i) the specific areas within the geographical area occupied by the species
... on which are found those physical or biological features (I) essential
to the conservation of the species and (II) which may require special
management considerations or protection; and (ii) specific areas outside
the geographical area occupied by the species at the time it is listed...
upon a determination by the Secretary that such areas are essential for
the conservation of the species.

16 U.S.C. § 1532(5)(A)(i),(ii) (1994).
42. The district court concluded that there was an unlawful taking of the Palila

bird because '"[tiake' is defined in the Act to include 'harm' which in turn is defined
in regulations propounded by the Secretary of the Interior to include 'significant
environmental modification or degradation' which actually injures or kills wildlife."
471 F. Supp. 985, 995 (citing 50 C.F.R. § 17.3 (1994)). Specifically, "harm" is defined
in the Code of Federal Regulations as "an act which actually kills or injures wildlife.
Such act may include significant habitat modification or degradation where it
actually kills or injures wildlife by significantly impairing essential behavioral
patterns, including breeding, feeding or sheltering." 50 C.F.R. § 17.3 (1994).
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however, reached a different result. In Sweet Home Chapter of
Communities for a Great Oregon v. Babbitt," the plaintiffs sued
to invalidate certain FWS regulations, particularly the FWS
definition of "harm.""' The court held that the FWS regulation
defining "harm" to encompass habitat modification was overly
broad and was not a reasonable interpretation of the ESA.45

On June 29, 1995, the U.S. Supreme Court overruled the D.C.
Circuit's decision in Sweet Home, finding that the Secretary's
definition of harm was reasonable given the relevant language of
the ESA.46 The Court found three reasons for concluding that the
Secretary's definition was reasonable. First, the court stated that
a dictionary definition of "harm,"47 as applied to the ESA,
"naturally encompasses habitat modification that results in
actual injury or death to members of an endangered or threatened
species."4 Second, the broad and strict purpose of the ESA to
protect comprehensively endangered and threatened species
supported the Secretary's interpretation of harm.4 Third, the
Court found that Congress's addition of the section 10 permit
programs allowing the "incidental take" of a species "supports the
Secretary's conclusion . . . that habitat modification . . . may
constitute unlawful takings."5 ° Thus, not only did the Supreme
Court acknowledge the rigid intent of the ESA in Sweet.Home, it

43. 17 F.3d 1463 (D.C. Cir. 1994), overruled by Babbitt v. Sweet Home Chapter
of Communities for a Great Oregon, 115 S. Ct. 2407 (1995).

44. See 50 C.F.R. § 17.3 and supra note 42.
45. 17 F.3d 1463; see also Carol E. Dinkins et al., Regulatory Obstacles to

Development and Redevelopment in the U.S.: Wetlands and Other Essential Issues,
C945 ALI-ABA 491, 521 (1994).

46. Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 115 S.
Ct. 2407 (1995); see also Beth S. Ginsberg, Babbitt v. Sweet Home Chapter of
Communities for a Great Oregon: A Clarion Call for Property Rights Advocates, 25
ENVTL. L. RPTR. (ENvTL. L. INST.) 10,478 (1995) (reviewing the ESA and the Supreme

Court opinions in Sweet Home and analyzing the likely impact on the property rights
debate as it relates to the ESA).

47. The dictionary definition of "harm" is "to cause hurt or damage to: injure."

WEBSTER'S THIRD NEW INTERNATIONAL DIcTIONARY 1034 (1976), cited in Sweet Home,
115 S. Ct. at 2412.

48. Sweet Home, 115 S. Ct. at 2412-13.
49. Id. at 2413. The Court stated that the ESA was "the most comprehensive

legislation for the preservation of endangered species ever enacted by any nation."
Id. (quoting Tennessee Valley Auth. v. Hill, 437 U.S. 153, 180 (1978)).

50. Id. at 2414. The Court considered the fact that Congress could not have
contemplated the issuance of an "incidental" take permit under § 10 to authorize a
direct and deliberate action against an endangered or threatened species. Id.
Rather, Congress meant to make lawful through permit those unintended activities
such as habitat modification that harmed an endangered species. Id.
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also recognized that Congress, through section 10 of the ESA
Amendments of 1982, attempted to address the need to provide
landowners with a way to mitigate the potentially harsh effects
of the ESA on the use and value of their property.

III. HABITAT CONSERVATION PLANNING

In response to the need to provide a measure of flexibility in
the ESA take prohibition,5' Congress added Habitat Conservation
Planning under section 10(a) of the 1982 ESA Amendments.52

Section 10(a) provides a means of reconciling endangered species
conservation and habitat protection with private land develop-
ment that might otherwise be impossible without violating the
Act.5" The purpose of the Amendments was to allow developers
to submit to the Secretary of the Interior "conservation plans
which provide long-term commitments regarding the conservation
of listed as well as unlisted species and long-term assurances to
the developer that the terms of the plan will be adhered to and
that further mitigation requirements will only be imposed in
accordance with the terms of the plan."54

Under section 10(a) of the Act, a private landowner is
permitted to proceed with development or land use that uninten-
tionally impinges on both listed and unlisted species' habitats in
exchange for a long-term habitat conservation plan outlining
steps that will offset the impact on the species. The applicant's
responsibilities include bringing together all interested parties
and organizations, coordinating with the FWS as well as other
state and federal agencies, gathering scientific data, and ulti-
mately creating an HCP.55

Once the application is complete, it is submitted to the proper
FWS regional office for processing. This phase involves review of
the application package for biological and statutory completeness

51. H.R. CONF. REP. No. 835, 97th Cong., 2d Sess. 29 (1982), reprinted in 1982
U.S.C.C.A.N. 2860, 2870.

52. 16 U.S.C. § 1539 (1994).
53. Ebbin, supra note 8, at 5.
54. W.W. Dean & Assocs. v. City of S. San Francisco, 236 Cal. Rptr. 11, 13-14

(1987) (discussing the legislative history of § 10). See also H.R. REP. NO. 835, 97th
Cong., 2d Sess. 30 (1982), reprinted in 1982 U.S.C.C.A.N. 2860, 2871.

55. FISH & WILDLIFE SERVICE, DEP'T OF THE INTERIOR, PRELIMINARY DRAFT

HANDBOOK FOR HABITAT CONSERVATION PLANNING AND INCIDENTAL TAKE PERMIT

PROCESSING 2 (1994) [hereinafter HCP DRAFT HANDBOOK].

[Vol. 67
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as well as a period for public review and comment. If the FWS
determines that the plan meets ESA requirements, the agency
issues a permit. The final step consists of notifying the public in
the Federal Register of the outcome of the permit application.56

After issuance of a permit, the applicant must implement all
measures and programs specified in the HCP and submit all
required information for the life of the HCP.5  Under the plan,
the landowner is required to carry out development in a manner
that both minimizes the effect on species and mitigates those
effects."

A. A Decade of Disappointment

Although Habitat Conservation Planning potentially offers
creative opportunities for protecting multiple species, it also has
its share of deficiencies. The first generation of HCPs, developed
in the 1980s and early 1990s,5 9 suffers from piecemeal applica-
tion, a lengthy implementation process, lack of certainty, and
funding constraints.

1. Lack of an Ecosystem Approach

The effectiveness of the first generation of HCPs has been
hindered by piecemeal application. In the 1980s, development of
an HCP was traditionally initiated by a landowner wishing to
develop a parcel of land home to a listed species. Thus, the terms
and conditions of the incidental take permit were generally

56. Id. at 68.
57. Id. at 14. There is no time limit on the allowable duration of an HCP. In

addressing this issue, Congress stated that "[p]ermits of 30 or more years duration
may be appropriate in order to provide adequate assurance to the private sector to
commit to long-term funding for conservation activities or long-term commitments
to restrictions on the use of land." H.R. CONF. REP. No. 835, 97th Cong., 2d Sess. 31
(1982), reprinted in 1982 U.S.C.C.A.N. 2860, 2872. In considering whether to issue
a long-term permit, Congress advised the Secretary to "consider the extent to which
the conservation plan is likely to enhance the habitat of the listed species or increase
the long-term survivability of the species or its ecosystem." Id. Of the 31 HCPs
approved since 1982, 8 cover periods of 5 years or less, 7 are for 6 to 19 years in
duration and 18 are binding for periods of 20 years or more. GAO PAMPHLET, supra
note 18, at 9.

58. 16 U.S.C. .§ 1539(a)(2)(A)(ii) (1994).
59. The first generation HCP was traditionally small and individualized. The

geographically smaller HCPs are gradually being replaced with larger HCPs intended
to encompass an entire region. See GAO PAMPHLET, supra note 18, at app. 1.

1996]
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developed to be parcel-specific and tailored to the needs of the
species on the particular site. The "project-by-project nature of
the process [meant] that plans [were] often developed in isolation,
and judgments about the rules for development [were] made on
a fragmented basis."6

Such a process proved wholly ineffective for protecting
species addressed in HCPs.6' A series of individual HCPs
separated by developed land protects the habitat of species but
does not protect the species that rely on that habitat." While
each small project sets aside some critical habitat, ultimately,
habitat is cut into smaller and smaller isolated pieces incapable
of supporting listed species.

2. Duration of the Planning Process

The length of the planning process further restricts effective
implementation of HCPs. Three primary factors contribute to the
lengthy time period needed to develop an HCP: (1) the gathering
of scientific information; (2) the post application review by the
FWS; and (3) the consensus-building process.

The FWS must use the best scientific data available in
determining the needs of species to be addressed in an HCP.6 3 In
addition, before entering into an HCP, the permittee must
investigate unlisted species that could become listed in the
future.64 Because considerably less is usually known about
unlisted species than listed species, substantial time-consuming
biological investigations may be necessary to meet the require-
ments of an HCP.

Furthermore, given the uncertainties attendant in the
prediction of biological behavior, FWS personnel naturally wish
to delay granting incidental take permits until the data in
applications can be corroborated with more studies. Significant

60. See Ebbin, supra note 8, at 5.
61. See Charles C. Mann & Mark L. Plummer, California v. Gnatcatcher,

AUDUBON, Jan.-Feb. 1995, at 38, 48 (discussing the plight of the gnatcatcher, a small
endangered bird found on one of the last undeveloped tracts of land between San
Diego and Los Angeles).

62. Id.
63. 16 U.S.C. § 1536(a)(2) (1994) ("[E]ach agency shall use the best scientific and

commercial data available.").
64. HCP DRAFT HANDBOOK, supra note 55, at 41; see infra text accompanying

notes 100-104.
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delays at either the pre-application or post-application stages of
the HCP, however, can signal the end of a development project.
Financial obligations in the form of loan payments and taxes
continue to accrue during the period of delay and make it difficult
for parties to remain committed to a venture.6 5

The single largest reason for delay in implementation,
however, is the democratic nature of the process.66  While
consensus-building tools such as steering committees help to
incorporate stakeholders' views, they inevitably prolong the
application process.6" Because some of the lands identified in an
HCP are likely to be privately owned, establishing the preserves
requires long and difficult negotiations concerning which lands to
protect and how to acquire those lands.6"

3. Lack of Certainty and Funding Constraints

Many individuals in the private sector are reluctant to
commit the resources necessary to develop an HCP unless they
receive assurances that greater financial and land commitments
will not be required in the future as additional species are listed.69

In order to bring such individuals into the HCP process, espe-
cially developers and landowners, it is vital to provide them with
a mechanism to achieve a reasonable return on their investments
in land, to enhance business certainty, and to provide equitable
compensation for the land that may be taken for conservation
purposes. ' ° First generation HCPs failed to provide a mechanism

65. See Ebbin, supra note 8, at 5.
66. See Thorton, supra note 30, at 650.
67. See Melinda E. Taylor, Promoting Recovery or Hedging a Bet Against

Extinction: Austin, Texas's Risky Approach to Ensuring Endangered Species'
Survival in the Texas Hill Country, 24 ENVTL. L. 581 (1994); J.B. Ruhl, Regional
Habitat Conservation Planning Under the Endangered Species Act: Pushing the
Legal and Practical Limits of Species Protection, 44 Sw. L.J. 1393 (1991). The
Balcones Canyonlands Conservation Plan ("BCCP") is a regional HCP covering
300,000 acres in south-central Texas, near Austin. The BCCP has been in
development since 1988 and has been delayed by the involvement of many interested
parties and stakeholders.

68. The time to develop and gain FWS approval of an HCP ranges from about
"four months to three years, depending on the complexity of the HCP and the
progress of negotiations." GAO PAMPHLET, supra note 18, at 9; see also Kelly O'Keefe,
A "New American Land Ethic" Utilizing the Endangered Species Act to Settle Land
Use Disputes, 21 FLA. ST. U. L. REV. 1031, 1043 (1994).

69. See Thorton, supra note 30, at 639.
70. James Whalen, Planning for the Future of Development, NAT'L WETLANDS
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to give such assurances and were not enthusiastically embraced
by landowners and developers.

The need for substantial funding commitments by local
governments and private parties before the conservation plans
could be implemented further impeded the widespread use of first
generation HCPs. The average cost for undertaking an HCP
application runs between $50,000 and $100,000 a year.71 Funding
requirements for an HCP typically include on-site measures
during project implementation or construction, such as surveys,
biological monitors, and exclusion fences. On-site and off-site
mitigation measures after project completion include revegetation
of disturbed project areas and acquisition of compensation lands.
Some HCPs also require funds for long-term needs, such as
biological monitoring and long-term habitat acquisition
programs.72

Private parties were reluctant to make such substantial
financial commitments without receiving sufficient assurances
that the rules enunciated in the HCP would not significantly
change. The more ambitious the conservation plan in its scope
and longevity, the more difficult was this problem.73

B. Policy Changes Under Secretary Babbitt

1. The First Attempts to Stimulate HCP
Participation

In an attempt to address some of the shortcomings of HCPs,
Secretary of the Interior Bruce Babbitt instituted several policy
changes. First, on June 14, 1994, Secretary Babbitt released
administrative directives designed to speed up development of
HCPs, to give affected parties a greater voice in their preparation,
and to provide landowners with timely information as to the
activities prohibited by the listing of an endangered species. 74

The June 14 release also directed the FWS to prepare multiple
listings and recovery plans for species that share a common

NEWSL. (ENVTL. L. INST.), Sept.-Oct. 1994, at 14.
71. Telephone Interview with Michael O'Connell, Director of Habitat

Conservation Planning, Nature Conservancy (Feb. 6, 1995).
72. HCP DRAFT HANDBOOK, supra note 55, at 37.
73. See Thorton, supra note 30, at 644.
74. Tom Kenworthy, Administration Moves to Ease Opposition to Biodiversity

Act, WASH. POST, June 15, 1994, at A3.
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ecosystem and required that the FWS cooperate more fully with
state and local governments in enforcing the ESA.75

Babbitt's recent policies are also intended to alleviate the
problems of delay and piecemeal application found in the first
generation of HCPs. Babbitt has stressed the need to develop
large-scale HCPs rather than the smaller, more individualized
HCPs of the past decade. Although large-scale HCPs will not
necessarily be completed more rapidly, the economies of scale
they bring to affected landowners should provide developers with
incentive to face the delays in the process.76 Mitigation require-
ments are less likely to impact small landowners severely,
because their land will be considered as part of a larger whole.
Larger HCPs are also traditionally designed to steer sacrifices
away from smaller landowners and to provide relief in the form
of buyouts of their land, if necessary.77

In addition, larger HCPs should provide a more equitable
distribution of sacrifice between landowners and the public. Use
of public lands for the preserves should eliminate some of the
burdens placed on landowners and spread them among all
citizens.7" Small landowners will not be forced into paying for
biological studies, as they were under the site-specific HCPs of
the last decade. Rather, this cost will be borne by larger develop-
ers who are able to pass the costs on to future buyers. For large
developers the greatest concern is not the additional costs but
rather their ability to estimate accurately the total cost of a
project.79

75. Id.
76. Telephone Interview with Marc Ebbin, Special Assistant, Office of the

Secretary, United States Department of the Interior (Nov. 14, 1994).
77. Id.; 16 U.S.C. § 1534(a)(2) (1994) (authorizing the Secretary "to acquire by

purchase ... lands, waters, or interest therein" in order to carry out a conservation
plan).

78. See O'Keefe, supra note 68, at 1043. When restrictions are placed on the
development of private property for the protection of endangered or threatened
species, the public as a whole reaps the benefits of preservation at the expense of the
individual landowner. See Meltz, supra note 21, at 370.

79. Telephone Interview with Marc Ebbin, supra note 76.
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2. Babbitt's Latest and Most Promising Policy: No
Surprises

Although the Department of the Interior ("DOI") has been
attempting to revamp Habitat Conservation Planning since
President Clinton took office in 1993, the single largest step taken
to encourage participation and improve the effectiveness of HCPs
came on August 11, 1994, when Secretary Babbitt announced his
No Surprises policy."0 The policy promises that if, in the course
of development or land use, a landowner invests money and land
into saving endangered, threatened, or unlisted species covered
in an HCP, the government will not later require that the
landowner pay more or provide additional land even if the needs
of species change over time.8" Compliance with the requirements
of an HCP ensures that development can proceed with minimal
interruption, even if an unlisted species covered by the plan is
later listed as endangered or threatened. 2

Babbitt's policy was spurred by private, state, and municipal
landowners, who complained that despite their willingness to
work with the federal government to protect species on their land,
the federal government had been reluctant to assure them in
return that an HCP would not be reopened or changed at any
time.8" The Babbitt No Surprises approach is intended to
encourage parties to become involved in HCPs by addressing
their most glaring weakness-lack of certainty for individual
landowners, developers, and municipalities. In the past, a major
impediment to property owner participation in an HCP was the
fear that, after the costs and resource management restrictions
of an HCP had been accepted, the rules would change and the
entire matter would be reopened. 4

Babbitt's new policy is intended to give more economic
certainty to landowners involved in reconciling endangered
species conservation with land use or development. If extraordi-

80. DOI News Release, supra note 23.
81. Id.
82. Telephone Interview with Marc Ebbin, supra note 76.
83. DOI News Release, supra note 23.
84. Id. The business community's initial reaction to the Babbitt No Surprises

policy was positive. Don Christiansen, chairman of the Western Urban Water Users
Coalitions, stated, "This policy sets an important new direction by which the key
federal agencies are committing to stand by their agreement. In the West, we value
that commitment." Id.
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nary circumstances subsequently indicate the need for additional
action to protect such species, the new policy states that the
obligation for additional action will not rest with an HCP
permittee.85 Rather, the policy is intended to shift the burden to
the public to overcome later shortfalls through buyouts of
individual landowners. s6

Lastly, the assurances provided under the No Surprises
approach are meant to address the problem of securing adequate
funding for the development of an HCP. By providing economic
certainty to all parties in the process, the No Surprises policy
should leave lenders more willing to make the financial commit-
ments to developers necessary to implement large-scale HCPs."7

IV. "UNFORESEEN CIRCUMSTANCES" AND UNLISTED SPECIES

The first issue confronting the No Surprises directive is
whether it actually adopts policies that rid HCPs of the limita-
tions created by the 1982 Amendments. The No Surprises plan
focuses almost exclusively on one specific part of section 10(a) of
the 1982 Amendments, which states:

[T]he Secretary may utilize this provision to approve conserva-
tion plans which provide long-term commitments regarding the
conservation of listed as well as unlisted species and long-term
assurances to the proponent of the conservation plan that the
terms of the plan will be adhered to and that further mitigation
requirements will only be imposed in accordance with the terms
of the plan. In the event that an unlisted species addressed in
an approved conservation plan is subsequently listed pursuant
to the Act, no further mitigation requirements should be
imposed if the conservation plan addressed the conservation of
the species. 88

The committee report, however, also states that in order to
provide landowners with a guarantee of no "further mitigation,"

85. Id. Babbitt stated, 'This 'No Surprises' policy says if, in the course of
development or land use, you invest money and land into saving species, we won't
come back ten years from now and say you have to pay more or give more." Id.

86. Telephone Interview with Lindell Marsh, Attorney, Siemon Larsen & Marsh
(Nov. 4, 1994).

87. Telephone Interview with Marc Ebbin, supra note 76.
88. H.R. CONF. REP. No. 835, 97th Cong., 2d Sess. 30 (1982), reprinted in 1982

U.S.C.C.A.N. 2860, 2871 (emphasis added).
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an escape clause must be provided in the form of amendments to
the HCP.89 Specifically, the report states that "any plan approved
for a long-term permit will contain a procedure by which the
parties will deal with unforeseen circumstances."9 ° In requiring
a provision to deal with "unforeseen circumstances," the commit-
tee recognizes "that circumstances and information may change
over time and that the original plan might need to be revised."'"

These two passages addressing the 1982 HCPs create doubt
as to when "unforeseen circumstances" will impact an HCP
participant. On one the hand, the Amendments specify that a
"plan might need to be revised," while on the other they promise
that "no further mitigation requirements should be imposed. 92

The effect of this contradictory and confusing language is to
create the uncertainty that long-term permits are designed to
avoid. By failing to address the circumstances that will trigger
further mitigation or who will bear the financial risk of a change
to an HCP, the habitat planning process as outlined in the 1982
Amendments fosters uncertainty among developers, landowners,
and state and local governments.

The Preliminary Draft Handbook for Habitat Conservation
Planning ("HCP Draft Handbook"), published by the FWS in
January 1995, attempts to clarify the issue of "unforeseen
circumstances."93 The HCP Draft Handbook specifies that the
"unforeseen circumstances" section of the HCP "should discuss
measures developed by the applicant and FWS to meet changing
circumstances of the project and affected species over time."94

The HCP Draft Handbook, however, qualifies this guidance by
stating that "[a]ny discussion in the HCP concerning unforeseen
circumstances must be consistent with the. [DOI's] . . . No
Surprises policy for HCPs."95 The No Surprises policy in turn
provides that "[i]f extraordinary circumstances warrant the
requirement of additional mitigation... [it] shall not involve the

89. Id. at 13.
90. Id.
91. Id.
92. Id. at 12, 13.
93. HCP DRAFT HANDBOOK, supra note 55, at 35.
94. Id. at 34-35. The HCP should discuss measures for dealing with changing

circumstances, such as if the HCP significantly fails to accomplish its goals, if a new
species becomes listed or if the landowners seek to modify land use covered in the
plan. Id. at 35.

95. Id. at 35.
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payment of additional compensation or apply to parcels of land
available for development or land management under the original
terms of the HCP without the consent of the HCP permittee. 96

Little is said about "extraordinary circumstances" in the HCP
Draft Handbook beyond that "the FWS and NMFS shall have the
burden of demonstrating that such extraordinary circumstances
exist, using the best scientific and commercial data available."97

Therefore, it still remains unclear what "extraordinary circum-
stances" are and when they will require future mitigation by
developers.

What does appear certain, however, is that Babbitt's No
Surprises policy extends the idea of "no further mitigation" to
encompass almost any possible circumstance as long as it is
addressed in the HCP. In fact, Babbitt's commitment to make a
binding contractual agreement under the No Surprises plan is
supported by the inclusion of an "Implementing Agreement"
section in the HCP Draft Handbook. The Implementing Agree-
ment, which is referred to in the Handbook itself as "perhaps the
most significant additional measure required by the FWS in the
HCP process," is a "legal contract that: (1) identifies the responsi-
bilities of all participants to the HCP program, including appro-
priate government agencies; [and] (2) legally binds all parties to
their obligations."9 The Implementing Agreement assures the
government that "the applicant will implement the mitigation
program and other conditions of the HCP, and assures the
applicant that the government cannot impose additional conser-
vation measures for species adequately addressed in the HCP."99

The HCP Draft Handbook also provides some insight into the
vital issue of how unlisted species will impact a No Surprises
HCP agreement. According to the HCP Draft Handbook,
"[a]ddressing unlisted species in an HCP is voluntary and is the

96. Id. at 36 (emphasis added). The FWS, however, retains the right to
purchase endangered and threatened species habitat "when additional conservation
measures are necessary for a listed species included under an HCP." Id.

97. Id. Although the Handbook does not state what "extraordinary
circumstances" are, it does list factors that the FWS must consider before requiring
additional mitigation from an HCP permittee. The factors include, but are not
limited to, the following: "(a) size of the current range of affected species; (b)
percentage of range adversely affected by the HCP; (c) percentage of range conserved
by the HCP; (d) ecological significance of that portion of the range affected by the
HCP; and (e) other factors described in the [No Surprises] policy." Id.

98. Id. at 39.
99. Id.
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decision of the applicant."'' 0 However, if a species not addressed
in an approved HCP later becomes listed, the permittee is subject
to the take prohibitions under section 9 or 4(d) of the ESA for the
new species. This is true regardless of whether or not the project
has a valid HCP permit for all other species inhabiting the land
covered by the HCP. °10 In such a case, to take the newly listed
species, the applicant must in essence "start from scratch" and
prepare a new HCP or HCP amendment and Implementing
Agreement. 102

Therefore, an important issue for an applicant is the number
of species to address in an HCP. This decision is not an easy one.
The number of species a landowner can feasibly include in an
HCP may be limited by practical considerations such as size and
manageability of the HCP, availability of biological information
and funding limitations. Biological information on candidate
species may be sparse, making suitable mitigation programs
difficult to develop. Consequently, an HCP permittee may face
the prospect of obtaining expensive site-specific biological
information for unlisted species.0 '

. Although the No Surprises policy may provide HCP partici-
pants with a greater degree of certainty, the new HCPs still leave
potential permittees with difficult choices. Certainty comes at a
high price. The level of certainty a permittee can obtain is in
direct proportion to the number of unlisted species that permittee
addresses in its HCP. However, for every unlisted species
considered, the overall cost of the HCP rises. Instead of eliminat-
ing uncertainty for a permittee, the No Surprises policy makes
the HCP permittee undertake a basic risk/benefit analysis. Such
a result prices certainty out of the reach of potential HCP
participants to the extent that they cannot pay the high cost
required to develop a plan covering all unlisted species located
within HCP boundaries that may, someday, be listed as endan-
gered or threatened.0 4

100. Id. at 41.
101. Id.
102. Id. at 42. On the other hand, if a species addressed in an HCP is

subsequently listed as endangered or threatened, the permittee's only further
responsibility is to apply for a permit amendment. In such a case, the FWS expects
the approval of the permit amendment to be rapid because the conservation needs of
the species will have already been considered in the HCP. Id.

103. Id. at 43.
104. The reaction of the mayor of San Diego illustrates some of the difficulties

[Vol. 67
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V. SOVEREIGN POWERS AND THE CREATION OF CONTRACTUAL

OBLIGATIONS

Another important issue that arises under the No Surprises
HCP is whether the Implementing Agreement described in the
HCP Draft Handbook does indeed bind "all parties to their
obligations" and prevent the government from imposing "addi-
tional conservation measures."' 5 The sovereign power of the
government generally prohibits agencies from contracting away
the government's ability to regulate in the future. 06 The federal
government's sovereign power to abrogate its contractual
obligations is, however, limited by the Due Process and Takings
Clauses. 07

A. Sovereign Immunity and Binding Agreements

The sovereign powers of the federal government generally
make it immune from suit without its consent.' 8 "The contracts
between a Nation and an individual are only binding on the
conscience of the sovereign and have no pretensions to compulsive
force. They confer no right of action independent of the sovereign
will."'0 9  Thus, sovereign immunity allows each Congress to

facing potential HCP permittees. The mayor states:
How to resolve unforeseen circumstances and changes in species' status
are very complicated issues and are unresolved. What will happen if the
region gets a permit for a specified list of species, and another species is
listed that was not included in the original list? Our ability to afford, and
even justify biologically, the protection of enough habitat to protect all
species here remains to be seen. The City of San Diego will not sign on
the line for the plan until we are provided with enough assurances and/or
a permit from the state and federal governments acknowledging the
planning process we have completed.

Susan Golding, CWA Leads to Species Conservation, NAT'L WETLANDS NEWSL.
(ENVTL. L. INST.), Sept.-Oct. 1994, at 16.

105. HCP DRAFT HANDBOOK, supra note 55, at 39.
106. See Bowen v. Public Agencies Opposed to Social Sec. Entrapment, 477 U.S.

41, 52 (1986).
107. U.S. CONST. amend. V ("No person shall ... be deprived of life, liberty, or

property, without due process of law; nor shall private property be taken for public
use, without just compensation.").

108. Lynch v. United States, 292 U.S. 571, 581 (1934) ('CThe rule that the United
States may not be sued without its consent is all-embracing.").

109. THE FEDERALIST No. 81, at 488 (Alexander Hamilton) (Clinton Rossiter ed.,
1961), quoted in Lynch, 292 U.S. at 580-81.
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determine whether to honor an agreement made by a prior
legislature." °

The prevailing legal view is that "allowing administrative
agencies to surrender the United States' legislative powers has
the potential to completely undermine Congressional influence
over administrative agencies.""' The argument against permit-
ting agencies like the DOI from entering into contracts that
promise a particular regulatory treatment is that the DOI could
enshrine a current president's policy preference. Recognizing the
potential difficulties such constraints could place on the function-
ing of government, the Supreme Court has held that when the
government enters into an agreement its sovereign powers are an
enduring presence and will remain intact unless the government
has surrendered them in "unmistakable terms.""' 2

The primary questions facing HCP participants thus become
whether the government has surrendered its sovereign powers in
"unmistakable terms" in the HCP Implementing Agreement and,
if it has, what remedies are available to an HCP permittee. The
Federal Circuit Court of Appeals, in Hughes Communications
Galaxy, Inc. v. United States,' provides some insight into these
questions in its analysis of whether a National Aeronautics and
Space Agency ("NASA") agreement with a private party resulted
in the contracting away of the government's power to set space
policy. In Hughes, the court held that a government contract
between a satellite manufacturer and NASA for the launch of
commercial payloads shifted financial responsibility to the
government for the cost of changes in launch priority and
scheduling, even if the changes were caused by government
action.' The court stated that the plain language of the contract
"more than satisfie[d] the 'unmistakable terms' requirement" for
the surrender of the government's sovereign authority and
rejected the government's argument that this reading 'would
have the effect of allowing NASA to contract away Congressional

110. Harold J. Krent, Reconceptualizing Sovereign Immunity, 45 VAND. L. REV.
1529, 1560 (1992).

111. David B. Toscano, Forbearance Agreements: Invalid Contracts for the
Surrender of Sovereignty, 92 COLUM. L. REV. 426, 462 (1992).

112. Merrion v. Jicarilla Apache Indian Tribe, 455 U.S. 130, 148 (1982) (Indian
tribe acting as a sovereign power retains the power to tax lessees unless the power
has been surrendered in unmistakable terms).

113. 998 F.2d 953 (Fed. Cir. 1993).
114. Id. at 959.
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and Presidential power to set space policy for the entire term of
the [contract].""'" Rather, the circuit court reasoned that the case
simply involved "the question of how liability for certain contin-
gencies was allocated by the contract.""' The court held that this
conclusion did not prevent the President or Congress from
implementing space policy but did "require NASA... to bear the
cost of changes in launch priority and scheduling resulting from
revised policy."' 7

The reasoning in Hughes seems applicable to No Surprises
HCPs. The language of the Implementing Agreement, stating
that it "binds all parties to their obligations" and prevents the
government from imposing "additional conservation measures,""'

would appear to satisfy the "unmistakable terms" requirement
necessary to surrender sovereign immunity. Under this analysis,
if a future Congress or president wished to change the policies
reflected in extant HCPs, the government would have to pay
damages resulting from the abrogation of the HCP agreements.

B. Deprivation of Contractual Rights as a Taking Under
the Fifth Amendment

The United States' sovereign immunity is also checked by
applying, the Takings and Due Process Clauses to regulate
uncompensated breaches of contract." 9 Under the ESA, uncom-
pensated deprivation of private property rights has traditionally
been alleged when the Act restricts the use of private land. 2 '

115. Id. at 958 (quoting Hughes Communications Galaxy, Inc. v. United States,
26 Cl. Ct. 123, 139 (1992)). The pertinent provision of the contract stated that NASA
"will provide Launch and Associated Service in accordance with the United States
policy governing launch assistance approved by the President of the United States
on August 6, 1982." Id. at 957. The court found that this language bound the parties
to the policy issued by the President on August 6, 1982. Id.

116. Id. at 958.
117. Id. at 959.
118. HCP DRAFT HANDBOOK, supra note 55, at 39.
119. U.S. CONST. amend. V.
120. Enforcement of the ESA, however, has not yet resulted in a finding of an

unconstitutional taking of private property. See Florida Game & Fresh Water Fish
Comm'n v. Flotilla, Inc., 636 So. 2d 761 (Fla. Dist. Ct. App. 1994) (preventing
development of land by requiring preservation zones for bald eagles held not to be a
taking because the landowner could develop the remainder of the site); Christy v.
Hodel, 857 F.2d 1324 (9th Cir. 1988), cert. denied, 490 U.S. 1114 (1989) (sheep
rancher not entitled to compensation under takings clause when protected grizzly
bears ate twenty of his sheep); Moerman v. California, 21 Cal. Rptr. 2d 329 (Cal. Ct.
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However, as involvement in a No Surprises HCP is voluntary,
deprivation of property rights under an HCP stems not from
government regulation of private land but from contractual rights
created under the "Implementing Agreement" in the plan.

The Due Process Clause' 2' of the Constitution checks the
government's exercise of sovereign power by limiting its ability to
avoid contractual obligations.'22 The Supreme Court has stated
that "[v]alid contracts are property, whether the obligor be a
private individual, a municipality, a state, or the United States.
Rights against the United States arising out of a contract with it
are protected by the Fifth Amendment."'23

The United States Court of Claims discussed potential
government liability under the Fifth Amendment in Sun Oil
Company v. United States.'24 In Sun Oil, the plaintiff oil compa-
nies had obtained a lease from the United States, through the
DOI, to drill for oil and gas off the coast of California. The
Secretary of the Interior, however, subsequently denied a permit

App. 1993), cert. denied, 114 S. Ct. 1539 (1994) (no compensation due landowner
whose property was damaged by protected elk); United States v. Kepler, 531 F.2d 796
(6th Cir. 1976) (no taking when the DOI seized protected cougar and leopard being
transported across state lines based on ESA provisions); see also Patricia A.
Hagemen, Fifth Amendment Takings Issues Raised by Section 9 of the Endangered
Species Act, 9 J. LAND USE & ENVTL. L. 375 (1994).

121. The Due Process Clause rather than the Contract Clause is applicable to
this situation because the Contract Clause does not apply to the federal government.
See Pension Benefit Guar. Corp. v. R.A. Gray & Co., 467 U.S. 717, 732 n.9 (1984) ("It
could not justifiably be claimed that the Contract Clause applies, either by its own
terms or by convincing historical evidence, to actions of the National Government.").

122. Madera Irrigation Dist. v. Hancock, 985 F.2d 1397, 1401 (9th Cir. 1993)
(discussed infra note 123 and text accompanying notes 129-132); see also Peterson v.
United States Dep't of the Interior, 899 F.2d 799, 807 (9th Cir. 1990) (Reformation
Reform Act requiring water districts to pay the full cost of water if the district
violated provisions of the Act did not effect an unconstitutional taking).

123. Lynch v. United States, 292 U.S. 571, 579 (1934). The dispute in Lynch
arose when Congress passed legislation abolishing a federal insurance program that
converted insurance policies into renewable term life insurance policies after the end
of World War I. Id. at 574 & n.1; see also Madera Irrigation Dist. v. Hancock, 985
F.2d 1397, 1401 (9th Cir. 1992). In Madera, the Ninth Circuit addressed whether an
irrigation district's contractual rights against the United States were protected by the
Fifth Amendment. In analyzing the issue, the court found that "[nlights against the
United States arising out of a contract are property rights protected from deprivation
or impairment by the Fifth Amendment [and that] [t]he Due Process Clause limits
the exercise of sovereign power which would impair obligations under government
contracts." Id. (citations omitted). Despite recognizing these principles, the court
found that the government's decision to change a price term upon renewal of the
contracts did not constitute a taking. Id. at 1403.

124. 572 F.2d 786 (Ct. Cl. 1978).
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necessary to install a drilling platform on the basis of overriding
environmental concerns. '25

In responding to the plaintiffs' claim of a taking by the
government, the court stated that "Secretarial action, adopted by
the Congress or inducing Congress to cancel the lease, can result
in a compensable Fifth Amendment taking."'26  The court,
however, found that the actions of the Secretary upon which the
plaintiffs' taking claim arose had not been authorized or adopted
by, nor offered as an inducement to, Congress.'27 The court
therefore held that no taking had occurred because "the Secretary
acting alone had no authority to take plaintiffs' property for
purposes of a Fifth Amendment just compensation award."'28

Although Sun Oil did not find a taking, the case nonetheless
demonstrates that where the DOI enters into agreements with
private parties, liability under the Fifth Amendment may arise.
Thus, it appears that permittees should be protected under the
Fifth Amendment for acts of Congress that abrogate the rights
created by the No Surprises HCPs. Either Congress would have
to honor the HCPs, despite changes in public policy, or pay
compensation for the taking of property rights. Therefore, at
least in regard to those species covered under an HCP, the No
Surprises HCPs should create legal rights for developers and
landowners.

C. Public Policy

In addition to the issues of sovereign immunity and contract
rights, landowners and developers may find certainty in the
political promises underlying the No Surprises directive. Simply
stated, if private landowners trust that the government will be
faithful to its promises, they should be willing to participate in No
Surprises HCPs.

The government does have strong incentives to honor
promises made to the public, regardless of legal obligations. The
Ninth Circuit discussed both political and practical reasons

125. Id.
126. Id. at 819 n.50 (emphasis added).
127. Id. at 819.
128. Id. Although the court rejected the plaintiffs' taking claim, it did hold that

the plaintiffs were entitled to recover contract damages from the United States for
the Secretary's breach of the lease agreement. Id. at 820.
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supporting its view that a government should honor its
promises.'29 The court recognized that "[iln addition to the moral
offensiveness of allowing the government to break its promises,
too liberal a construction would have the paradoxical consequence
of weakening the sovereign power to implement policy" because
it "would eviscerate the government's power to bind itself to
contracts."'' 0 Parties considering contracting with the govern-
ment would be less inclined to do so if the government could
breach its contracts without consequence. The court also stated
that if the government's commitments need not be honored, then
the government can only induce responses to its policies by "cash
or coercion."13 Finally, the court reasoned that "prudent politi-
cians" should respect "reasonable expectations arising out of past
policy" even if no cognizable property rights are present "because
to do otherwise might be unfair, or because volatility in govern-
ment policy will reduce its effectiveness in inducing long term
changes in behavior." 132

The creators of the No Surprises policy believe that the
success of the new HCPs will perpetuate use of that policy,
causing it to become widely accepted and entrenched in the
consciousness of landowners and governmental officials alike. 33

On a practical level, the current administration also believes that
because it is more concerned about protecting endangered species
than any future administration is apt to be, private property
owners will realize that no future administration will likely break
HCP agreements and demand further concessions on behalf of
listed or unlisted species.134 Therefore, Babbitt and others in the
DOI feel that their promises may ultimately provide the strongest
assurances to landowners and developers that the government
will live up to its agreements and not demand additional money
or land after an HCP agreement has been reached.'35

Although potential participants in an HCP may take the
political promises of an administration to heart in making their
economic decisions, it seems that the DOI can create only a
limited degree of certainty when it views its own agreements,

129. Madera Irrigation Dist. v. Hancock, 985 F.2d 1397 (9th Cir. 1993).
130. Id. at 1401.
131. Id.
132. Id. at 1403.
133. Telephone Interview with Marc Ebbin, supra note 76.
134. Id.
135. Id.
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first and foremost, as policy statements. As stated by the
Supreme Court, "[p]olicies, unlike contracts, are inherently
subject to revision and repeal.""'

In fact, according to a leading facilitator of HCPs, although
developers are generally pleased with the effort of government to
take their views into account through the No Surprises policy,
they are reluctant to see the directive as anything but a policy
statement.' 7 Therefore, at least until the legal rights established
under the new HCPs are sorted out, 138 certainty will be based on
the tenuous level of trust between private parties and the
government.

VI. No SURPRISES: UNANSWERED QUESTIONS

Even if Babbitt's No Surprises policy provides the certainty
required by developers and landowners, the actual workings of a
No Surprises HCP raise serious issues that have not yet been
addressed. First, because the government cannot demand
modifications of an HCP, the sufficiency of scientific data
underlying the plan is critical to its long-term success. No
method of guaranteeing such complete information.has yet been
fully developed. Second, speeding up the HCP process may create
both conflicts of interest and logistical difficulties for the FWS.
Finally, species recovery under the new generation HCPs, as well
as the feasibility of landowner buyouts, is questionable.

A. Lack of Scientific Data

As specified in the HCP Draft Handbook, "[p]reparing an
acceptable HCP requires the availability of up-to-date biological
information on the species being considered within the plan
area."'3 9 Although ultimate responsibility for gathering data is
left to the applicant, the authors of the No Surprises directive are
counting on data from the National Biological Service ("NBS") to
aid and supplement the information gathered by applicants. 40

136. National R.R. Passenger Corp. v. Atchison, Topeka & Santa Fe Ry. Co., 470
U.S. 451, 466 (1985) (upholding the constitutionality of a statute requiring railroads
to reimburse Amtrak for employee pass privileges).

137. Telephone Interview with Michael O'Connell, supra note 71.
138. See supra parts V.A-B.
139. HCP DRAFT HANDBOOK, supra note 55, at 25.
140. Telephone Interview with Marc Ebbin, supra note 76.
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In September 1993, Secretary Babbitt established the NBS
as a new bureau within the DOI.' The DOI estimates that 1,400
employees will be transferred into the NBS."' The NBS will use
scientists to gather information about the nation's biological
diversity by conducting new studies on public lands where
reliable information on indigenous biological communities is
lacking. 4 ' Further, all information already existing in various
databases will be sorted and examined.

While the goals behind the NBS are seemingly admirable, the
difficulties with relying on it to supplement the HCP process are
numerous. First, at the present time, there appears to be no plan
to extend the NBS's data gathering to privately owned lands.144

Because the most controversial HCP land is traditionally in
private ownership, the NBS fails to address a significant portion
of the affected areas. Second, the NBS is many years away from
being able to provide sufficient information on particular species
in distinct habitats. 45 Finally, the Republican majority in the
House of Representatives has singled out the NBS as an example
of wasteful governmental expenditure.146 Additional funding for
the NBS is very much in doubt. 47

The potential limitations of the NBS are magnified by the
need for exhaustive scientific information under the No Surprises
policy. Because responsibility for changes in the plan falls on the
government, availability of quality data is imperative. Shortcom-

141. U.S. DEP'T OF THE INTERIOR, NATIONAL BIOLOGICAL SURVEY, FACT SHEET
(Mar. 4, 1994). The NBS became operational on November 11, 1993, when Congress
passed and President Clinton signed into law the fiscal year 1994 Interior
Appropriations Act. U.S. DEP'T OF THE INTERIOR, NATIONAL BIOLOGICAL SERVICE,

FACT SHEET (Feb. 12, 1995). Originally designated the "National Biological Survey,"
the agency's name was changed to "National Biological Service." Id.

142. Catalina Camia, Environment: Survey Would Inventory Every Plant,
Animal, 51 CONG. Q. WKLY. REP. 1868, 1868 (1993).

143. See Karen A. Scanna, The National Biological Survey: A Step Along the
Path to Ecosystem Conservation, 4 N.Y.U. ENVTL. L.J. 134 (1995); N. William Hines,
The Land Ethic and American Agriculture, 27 LoY. L.A. L. REV. 841, 844 (1994).

144. Hines, supra note 143, at 844.
145. Telephone Interview with Pamela P. Eaton, Director of Refuges and

Wildlife, Wilderness Society (Feb. 3, 1995).
146. See George Hager, Republicans Revisit Fiscal '95, Leave It $17 Billion

Thinner, 53 CONG. Q. WKLY. REP. 595, 598 (1995). (reporting that the House's new
Republican majority approved cuts of $16 million for the National Biological Survey,
"which many Republican's believe exists only to justify government actions under the
Endangered Species Act.").

147. John H. Cushman, Jr., Nature Takes Hit in Spending Bill: But Clinton
Likely to Veto Measure, DENV. POST, Sept. 22, 1995, at A2.
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ings in scientific data make the margin of error in an HCP slight
and greatly increase the risk of solidifying plans that do not
adequately protect species or their supporting ecosystems.1 48

Defenders of Wildlife, a national conservation organization,
has voiced its concerns about the need for complete scientific
data. Defenders' current president, Rodger Schlickeisen, stated:

We understand the desire of developers to reach binding
agreements on species protection, [but] at the same time... if
we give developers long-term deals ... then we should also
give wildlife an extra margin of error. Because conservation
biology is not yet an exact science, it is wise to be safe rather
than sorry when drafting species plans.' 49

Therefore, before the DOI attempts to bind itself to long-term
HCPs, it should be certain that it has sufficient biological
information to ensure that its actions do not "jeopardize the
continued existence of any endangered [or threatened] species."'50

B. "Streamlining" the Section 10 Process

From January 1, 1983, to June 1, 1994, the FWS issued
thirty-one incidental take permits to Habitat Conservation
Planning participants.' As of September 1994, there were 130
HCPs and permit applications in various stages of develop-
ment-four times the number that the FWS processed during the
program's first ten years.'52 This trend is expected to continue as
pressure for land development increases and listings under the
ESA continue.

15 3

To cope with the anticipated increases in the program, the
FWS intends to streamline the section 10 process to the "maxi-

148. Telephone Interview with Pamela P. Eaton, supra note 145.
149. Property Rights Ensured in New Species Protection Policy, L.A. TIMES, Aug.

12, 1994, at A17.
150. 16 U.S.C. § 1536(a)(2) (1994). The legislative history of § 10 provides that

"the Secretary would base his determination on whether or not to grant the permit
under the same standard as found in section 7(a)(2) of the Act, that is, whether or not
the taking would jeopardize the continued existence of the species." H.R. REP. No.
567, 97th Cong., 2d Sess., pt. 1, at 31 (1982), reprinted in 1982 U.S.C.C.A.N. 2807,
2831.

151. GAO PAMPHLET, supra note 18, at 18-20. The incidental take permits
granted under HCPs have covered 27 different species. Id.

152. HCP DRAFT HANDBOOK, supra note 55, at 5.
153. Id.
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mum extent practicable and allowable under law."'54 Therefore,
the FWS establishes as one of its guiding principles the require-
ment that "processing incidental take permit applications ... be
as expeditious and efficient as possible."' 5  FWS expects to meet
processing targets ranging from three to ten months, depending
on the impact and size of the HCP.'56 Processing times are
defined as the period "between receipt of a complete application
package" by the FWS and "the issuance of the incidental take
permit. ' 57

Considering the expected increase in HCP applications,
coupled with no corresponding increase in staff or funding, it is
doubtful that the FWS will be able to fulfill its pledge of quickly
processing HCP applications. The insufficiency of the FWS's
funding is illustrated by the fact that it receives less than $10
million annually for threatened and endangered species
recovery. 5 ' According to one source, an estimated $4.6 billion is
needed to achieve recovery of currently listed species. 9 In
addition, underfunding of the FWS can be inferred from the
increasing number of species placed on the "warranted but

154. Id.
155. Id. at 6.
156. Id. at 8. The FWS establishes a system of breaking down HCP applications

into three categories with differing levels of review based on "the scope of the project
and its impact." Id. at 6. The three HCP categories are classified as High-Effect (or
Regional), Medium-Effect, or Low-Effect. An HCP falls into the High-Effect category
if it involves "significant or potentially significant effects on federally listed or
candidate species or on other environmental values or resources." Id. A Moderate-
Effect HCP involves "moderate" effects and a Low-Effect HCP involves only "minor"
effects. Id. at 6-7. Factors the FWS considers in classifying the level of "effect" of an
HCP include the following: (a) the impact of the HCP on the species' population or
range; (b) whether an ecologically essential portion of the species' range is in the
HCP; (c) the long-term adverse conditions for the species; (d) the reproductive
capacity of the species; and (e) the geological size of the planning area. Id. at 6.

157. Id. at 8.
158. Since 1992, Congress has funded the "Cooperative Endangered Species

Conservation Fund," from which the FWS derives expenses necessary to carry out the
provisions of the Endangered Species Act, as follows: $6,705,000 for 1992, see
Department of the Interior and Related Agencies Appropriations Act of 1992, Pub. L.
No. 102-154, 105 Stat. 990, 994 (1991); $6,621,000 for 1993, see Department of the
Interior and Related Agencies Appropriations Act of 1993, Pub. L. No. 102-381, 106
Stat. 1374, 1380 (1992); $9,000,000 for 1994, see Department of the Interior and
Related Agencies Appropriations Act of 1994, Pub. L. No. 103-138, 107 Stat. 1379,
1383 (1993); $9,000,000 for 1995, see Department of the Interior and Related Agencies
Appropriations Act of 1995, Pub. L. No. 103-332, 108 Stat. 2499, 2503 (1994); and
$8,085,000 for 1996, see H.R. 1977, 104th Cong., 1st Sess. (1995).

159. Kubasek & Browne, supra note 21, at 6.
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precluded""16 list and from the FWS's failure to list in a timely
manner species that may be threatened or endangered.16'

While development delay might inconvenience some land-
owners, one benefit it provides is a period of inactivity that allows
for the collection of data vital for the preservation of a species.'62

If instituted hastily, HCPs eliminate this crucial period of
inactivity needed to assess the situation and develop a solution.
Therefore, the time constraints mandated in the directive create
a very real risk of shortchanging the gathering of scientific
information. The potential result of such actions could be HCPs
that are drafted too quickly, leading to uninformed decisions and
insufficient habitat reserves. 163

The FWS addresses these concerns by stating that the
processing time limits do not include any portion of the pre-
application coordination phase.' Therefore, the ten-month time
limit for processing large HCPs starts to run upon receipt of the
application. According to the FWS, this time will be sufficient
because of its intention to become involved as a consultant to
applicants throughout the planning process. As discussed in the
HCP Draft Handbook, although not required by statute or
regulation, it is extremely important that the FWS be included on
any steering committee developed so that it may give guidance
and advice over the duration of the planning process.' 65 In this
capacity, the FWS is able to address its concerns before it receives
the application. FWS budget and staffing constraints, however,
may make such increased involvement an unrealistic goal.

160. Houck, supra note 20, at 286. In 1992, the GAO reported that 105 species
had been on the "warranted but precluded" list for over two years. Id. "Warranted
but precluded" means a species that qualifies for listing as threatened or endangered
but is "precluded" pending proposals for other species. Id. at 285-86. Congress, at the
Reagan Administration's urging, granted "warranted but precluded" latitude to allow
for greater attention to species in more dire need. Id. at 286.

161. TYPES & NUMBER, supra note 19, at 39. In addition to the 600 species on
FWS's category 1 list of endangered species, the "FWS has identified over 3,000
category 2 species-species that may be threatened or endangered on the basis of
available data." Id. FWS officials "indicated that.., resource constraints [are one]
of the primary reasons for their slow progress in listing more species." Id.

162. Telephone Interview with Pamela P. Eaton, supra note 145.
163. Id.
164. HCP DRAFT HANDBOOK, supra note 55, at 8.
165. Id. at 21.
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C. Regulatory Standards for Recovery of Listed Species

The regulatory standards of the ESA and FWS directives
raise concerns as to the FWS's commitment to recovery of listed
species under HCPs. The FWS concludes that "[n]o provision of
the ESA or its implementing regulations requires that an HCP
must result in a net benefit to affected species." '166 Sections 7 and
10(a) simply require that issuance of an incidental take permit
does not jeopardize the continued existence of the species. 6 7

Section 10(a) criteria under the ESA mandate that the applicant
"minimize and mitigate" the impacts of any taking authorized by
a section 10 permit, and that issuance of a permit does not
"appreciably reduce the likelihood of the survival and recovery of
the species in the wild." ' Section 7 requires that issuance of a
permit does not "jeopardize the continued existence of any
endangered or threatened species or result in the destruction or
adverse modification of habitat of such species. '  The ESA
requires no other specific mitigation standards for HCPs.170

The FWS Draft Handbook reflects the fact that HCPs do not
require recovery of a listed species. The FWS has informed its
personnel that "wherever feasible, the FWS should encourage the
goal of HCPs resulting in net benefits to species, but cannot
mandate it." 71 The FWS states that, "at a minimum, an HCP
should not preclude recovery."1 72

FWS statements of its limited powers under an HCP create
doubts as to how strict the FWS will be in its support of species
recovery. If the FWS does not believe it has the power to demand
a "net benefit" to a species, it is questionable whether the FWS
will withhold permits for HCPs that are not geared toward
species enhancement. If HCPs are not designed to enhance
species, it is likely that the sacrifice of habitat for listed species
will make it more difficult for the species to recover in the future.

166. Id. at 30.
167. 16 U.S.C. §§ 1536(a)(2), 1539(a)(2)(B)(iv) (1994).
168. Id. § 1539(a)(2)(B)(iv).
169. Id. § 1536(a)(2).
170. HCP DRAFT HANDBOOK, supra note 55, at 30.
171. Id. (emphasis added).
172. Id.
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D. Eminent Domain and Funding Limitations

"Unforeseen circumstances" can render an HCP incapable of
meeting its defined objectives with regard to species covered in
the plan. If such circumstances arise, the government intends to
acquire additional species habitat by buying out landowners
rather than requiring further mitigation.173 This result would
occur if there was no other suitable land available for species
protection except that already planned for in an HCP.'74 HCPs
located within highly developed areas are most likely to face such
a situation.

Section 5 of the Act gives the FWS the right to purchase
endangered or threatened species habitat when conservation
measures included under an HCP are insufficient for a species
listed under the plan.'75 Although the FWS has the legal power
to undertake this ultimate step to remedy a failing HCP, conser-
vationists are concerned about the practicality of this alternative.
Generally, land in an HCP area is expensive because of its
proximity to developed areas.'76 Any federal compensation
system would require a large federal appropriation-a difficult
task in these days of budgetary cutbacks. 77

VII. CONCLUSION

Although the ESA has provided powerful protection to
threatened and endangered species, the flaws in its design and
implementation have led to calls for reform from private landown-
ers, developers, legislators, conservationists, and environmental-
ists. Some private landowners believe the ESA is "a blunt and
expensive regulatory instrument that runs roughshod over the
commercial and property rights of individuals in its pursuit of
protecting wildlife and plants."'7 " Environmentalists and

173. Telephone Interview with Marc Ebbin, supra note 76.
174. Id.
175. 16 U.S.C. § 1534(a)(2) (1994) (To carry out a conservation plan, the

Secretary "is authorized to acquire by purchase ...lands, waters, or interest
therein."); see also HCP DRAFr HANDBOOK, supra note 55, at 36.

176. Telephone Interview with Michael O'Connell, supra note 71.
177. See Susan Shaheen, The Endangered Species Act: Inadequate Species

Protection in the Wake of the Destruction of Private Property Rights, 55 OHIO ST. L.J.
453, 474 (1994).

178. Kenworthy, supra note 74, at A3.
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conservationists worry that the species-by-species application of
the ESA will not protect ecosystems needed for the long-term
survival of the numerous species on the verge of becoming
endangered or threatened.

The No Surprises HCP proposed by Secretary Babbitt may
provide an approach that encourages species preservation while
respecting landowners' private property rights. However, several
issues exist that could hamper the ultimate success of this
directive. First and foremost, the provisions of the No Surprises
policy place enormous pressure on the limited resources of the
FWS. Because the HCP Implementing Agreements are designed
to bind the government legally to the provisions of an approved
HCP, the FWS must be satisfied that the scientific information in
the plan is sufficient to address possible changes that may occur
over the lengthy duration of a plan. While this task is extremely
difficult in and of itself, the FWS is also mandated to meet strict
time constraints under the new directive. It is quite possible that
these provisions will not speed up the issuance of incidental take
permits but will in fact prevent issuance altogether. Without
having the time necessary to verify scientific information, the
FWS may be reluctant to issue incidental take permits under an
HCP.

1 7 9

Second, because many plans are intended to be in place for
thirty years or more, HCPs should include monitoring provisions
that allow the FWS to determine whether a plan is maintaining
the status of addressed species. Including such provisions in an
HCP is important because under the No Surprises approach
developers have less financial incentive to get the plan right in
the beginning. In the past, if developers did not spend the time
and money to address adequately species protection, the govern-
ment could come back and demand further financial or land
contributions. Under the No Surprises plan, developers know
that if the FWS approves an HCP they will not have to make
changes even if the plan is ineffective. Therefore, an HCP must
not only incorporate a sufficient margin for error, it must also
allow for monitoring and management adjustments.

Third, despite the potential for delay, all interest groups
must participate in the design of an HCP for it to address
adequately the needs of species. Not only must landowners, local

179. Telephone Interview with Michael O'Connell, supra note 71.

[Vol. 67



HABITAT CONSERVATION PLANNING

and state government, and environmentalists participate, but
their representatives must be competent and experienced. Strong
environmental involvement is crucial. This is because the HCP
process is primarily development-driven and generally results in
developers having more knowledgeable personnel at the table
than other stakeholders.'

Fourth, although the No Surprises policy does appear to
create a measure of certainty for HCP participants, the degree of
certainty varies significantly depending on the individual
circumstances affecting the HCP permittee. The HCP only
promises that landowners will not be required to mitigate further
for those species addressed in the plan; it does not provide
certainty for any unaddressed species that are listed as endan-
gered or threatened subsequent to implementation of the HCP.
Also, even if no new species are listed after an HCP goes into
effect, the FWS may nonetheless reopen the HCP if "extraordi-
nary" or "unforeseen" circumstances arise. Finally, although the
permittee appears to have legally protected rights under an HCP
agreement, until a court affirms this position, certainty must
come from a permittee's belief that the government will abide by
its promises.

Despite the difficulties associated with the No Surprises
policy, the directive does provide a framework that may ulti-
mately benefit both species and landowners. If strong representa-
tives of all interest groups become involved in creating an HCP,
the consensus-building process could ultimately provide much
needed certainty to all parties.18 ' . Although the No Surprises HCP
is far from perfect, it does represent the best approach yet
developed to provide for species protection while respecting the
rights of landowners. The No Surprises HCP avoids the rigidity
of the ESA, encourages cooperation rather than conflict, and
appears to strike an equitable balance between the desires of
landowners and conservationists. If cooperative, knowledgeable,
and flexible stakeholders can come together under the framework
of the No Surprises HCP, the results could well satisfy the needs
of both citizens and species.

180, Id.
181. Id.
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