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In our first article, Professor David G. Oedel explores how the
financial vitality of banking has been affected by banking law and
regulation during the past three decades. Professor Oedel begins
by challenging the conventional presumption that macroeconomic
conditions, regulatory failure, and fraud in bank regulation cause
most financial woes in banking. Instead, he suggests that
banking law enshrines fundamental economic inefficiencies in
banking that are made tolerable by breathtaking anticompetitive
protections and financial subsidies. In light of these inefficien-
cies, Professor Oedel asks whether banking law makes sense as
a matter of public policy. Although he finds some theoretical
legitimacy for the classical justifications for bank regulation,
Oedel suggests that many banking laws and regulations cannot
even theoretically be linked to those justifications. Professor
Oedel concludes by suggesting how lawmakers and others can use
the practical and theoretical frameworks he provides to evaluate
the merits and viability of contemporary proposals for banking
law reform.

In our second article, Professor Donald L. Doernberg uncov-
ers and examines an anomaly in the federal law of interpleader.
Specifically, Professor Doernberg examines the clash between the
necessity of an interpleader court's enjoining competing proceed-
ings by some claimants and the Anti-Injunction Act's apparent
prohibition of such injunctions for cases brought under Federal
Rule of Civil Procedure 22. Yet, as Professor Doernberg notes,
courts do issue such injunctions, and the rationale that they use
for doing so has significant implications for the federal courts'
abstention doctrines and the federal courts' relationship with the
states generally, connoting a great expansion of federal judicial
power at the expense of state judicial power.

In an essay based on a forthcoming book tentatively entitled
"The Constitution and the Pride of Reason," Professor Steven D.
Smith discusses the phenomenon of retrospective reasoning in
constitutional discourse and reflects on its significance for the
aspiration to embody reason in constitutional law. Prompted by
the ostensible union of reason and constitutional law, Professor
Smith asks why in contemporary constitutional discourse reason
so often operates retrospectively. In answering this question,
Smith explores several possible connections between reason and



rationalization- in constitutional law and concludes that the
pervasive fact of retrospective reasoning reflects our inability
either to realize or to relinquish the aspiration to bring human
affairs under the governance of reason.

Our first Comment addresses a recent trend in federal
appellate court decisions narrowing the role of the jury in patent-
infringement cases. Specifically, the author examines several
recent decisions by the Court of Appeals for the Federal Circuit
("CAFC") and one by the United States Supreme Court that
appear to reflect a fundamental distrust in the ability of jurors to
comprehend the technologically and legally complex issues
involved in patent trials. The author concludes that although the
use of unspecialized jurors in patent cases is troublesome, the
recent decisions by the CAFC and the Court have created more
problems than they have solved. As an alternative, the author
suggests that a congressionally created system of special jurors
be employed to alleviate the difficulties of using lay jurors in
complex cases.

Our second Comment examines the confusion caused by the
Colorado Court of Appeals's misapplication of the Noerr-Penning-
ton doctrine, which affords protection to litigants petitioning the
government from retaliatory lawsuits. The author observes that
the Colorado Court of Appeals incorrectly applied the doctrine in
the context of a claim for abuse of process, replacing the tradi-
tional elements of an abuse of process claim with those of the
Noerr-Pennington doctrine. As the author explains, this has left
Colorado courts uncertain as to the proper elements to apply for
an abuse of process claim, and it has upset the balance between
the competing interests of free access to the courts and freedom
from frivolous and improper lawsuits. The author concludes that
these problems could be redressed by overruling two Colorado
Court of Appeals decisions and by restricting application of the
Noerr-Pennington doctrine to litigants who seek legitimately to
challenge or influence a governmental decision.

This issue of the Law Review closes with a Casenote examin-
ing Moldea v. New York Times Co., a 1994 decision in which a
panel of the U.S. Court of Appeals for the D.C. Circuit initially
upheld and then dismissed the libel claim of a writer who sued
over an unfavorable book review. The court faced the issue, left
unresolved by an earlier Supreme Court case, of how the context
in which a statement appears should affect the analysis of
whether the statement is defamatory. The author first reviews



the First Amendment privilege for statements of opinion and then
discusses the original holding in Moldea. Next, the author
examines the final opinion in Moldea, in which the court held
that context is relevant to the issue of whether readers are likely
to interpret an allegedly defamatory statement as an assertion of
fact, which can be libelous, or as an expression of opinion, which
cannot. Finally, the author assesses the impact of Moldea v. New
York Times Co., concluding that the case helps to clarify the
fact/opinion distinction in libel law and reaffirms the value of
unfettered critical opinion.
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