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I. INTRODUCTION

The right to have free access to the courts for redressing
wrongs is central to our judicial system. This concept is embodied
both in the United States and Colorado Constitutions.' However,
a competing interest, evident in statutes and the common law,
also exists in freedom from the burdens of unjustifiable legal
actions.2 In order for these two competing policies to coexist
properly, a careful balance must be maintained. On the one
hand, the law should remedy and deter legal actions that are
frivolous or used in an improper manner. Frivolous and improper
legal actions are often cited as a cause of excessive litigation and
overburdened courts.3 On the other hand, any restrictions on
access to the courts should avoid creating a "chilling effect" that
could deter good-faith litigants.4

1. See U.S. CONST. amend. I (guaranteeing "the right of the people ... to petition
the government for a redress of grievances'); COLO. CONST. art. II, § 6 ("Courts of
justice shall be open to every person, and a speedy remedy afforded for every injury
to person, property, or character .. "). See also Bill Johnson's Restaurants, Inc. v.
NLRB, 461 U.S. 731, 741 (1983) ("Mhe right of access to the courts is an aspect of the
First Amendment right to petition the Government for redress of grievances.");
Protect Our Mountain Env't, Inc. v. District Court, 677 P.2d 1361, 1365 (Colo. 1984)
("[M]eaningful access to the courts has been recognized as 'a fundamental right
within the protection of the First Amendment."' (quoting United Transp. Union v.
State Bar of Michigan, 401 U.S. 576, 585 (1971))).

2. See COLO. REV. STAT. § 13-17-101 (1987) (awarding attorney's fees against a
party who asserts a claim or defense that is, inter alia, "substantially frivolous"); W.
PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 119, at 870 (5th
ed. 1984) ('Che interest in freedom from unjustifiable litigation is protected by actions
for malicious prosecution and abuse of process.").

3. See, e.g., COLO. REV. STAT. § 13-17-101 ('Che general assembly recognizes that
courts of record of this state have become increasingly burdened with litigation .... ').

4. See Concerned Members of Intermountain Rural Elec. Ass'n v. District Court,
713 P.2d 923, 924 (Colo. 1986); Coleman v. Gulf Ins. Group, 718 P.2d 77, 80 (Cal.
1986) ("[Alny definition of 'frivolousness' must be applied 'so as to avoid a serious
chilling effect on the assertion of litigants' rights .... 9" (quoting In re Marriage of
Flaherty, 646 P.2d 179, 187 (Cal. 1982))); Board of Educ. v. Farmingdale Classroom
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To strike this balance, three remedies have evolved at
common law. First, the tort of malicious prosecution is available
for those who have suffered a frivolous or groundless legal action
initiated for an improper motive.5 Second, the tort of abuse of
process is available to remedy legal actions that, while having an
adequate foundation in both fact and law, are nonetheless
manipulated to achieve an improper collateral advantage not
within the scope of the action itself.6 While malicious prosecution
focuses on frivolous lawsuits, abuse of process addresses a
different sort of wrong. Specifically, abuse of process focuses on
litigants who use legal actions improperly to extort some benefit,
such as money, that is otherwise not warranted by the scope of
the pleadings.7 The tort of abuse of process is necessary to

Teachers Ass'n, 343 N.E.2d 278, 281 (N.Y. 1975) (noting the "competing policies of
seeking to deter false accusers while trying'to encourage just ones").

At the time of this writing, the United States Congress is debating passage of the
"Common Sense Legal Reforms Act of 1995." H.R. 988, S. 243, 104th Cong., 1st Sess.
(1995). While a full discussion of the effects of that bill is beyond the scope of this
Comment, that bill could have serious effects upon the right of free access to the
courts for redress of wrongs. Specifically, the bill would adopt a "loser pays" rule in
all federal diversity cases, requiring the loser in a lawsuit to pay the attorney's fees
and costs of the winner. It has been argued that such a rule would excessively deter
good-faith litigants, especially those from the poor and middle classes, from accessing
the courts due to the threat of enormous costs if they lose. See Mark A. Neubauer,
Changing Tines, LITIGATION (A.B.A. SEC. LIT.), Winter 1995, at 3.

5. See KEETON ET AL., supra note 2, § 120, at 889. Although originally developed
to remedy frivolous and malicious criminal prosecution, the tort of malicious
prosecution has been expanded to the civil arena. Id. This Comment will focus on
the civil use of malicious prosecution.

In addition, two other remedies are available in Colorado to redress groundless
and frivolous processes. First, Colorado's "groundless and frivolous" statute awards
attorney's fees "when the bringing or defense of an action ... is determined to have
been substantially frivolous, substantially groundless, or substantially vexatious."
COLO. REV. STAT. § 13-17-101 to -106 (1987 & Supp. 1994). Second, Rule 11 of the
Colorado Rules of Civil Procedure allows for monetary sanctions against a party who
brings a claim or defense that is not warranted by existing law or lacks evidentiary
support. COLO. R. CIv. P. 11. Rule 11 does allow for a "good faith argument" for the
modification of existing law. Id.

Rather than supporting a separate lawsuit, these devices seek to deter arbitrary,
vexatious, abusive, or stubbornly litigious behavior by parties already engaged in a
dispute. See Western United Realty, Inc. v. Isaacs, 679 P.2d 1063 (Colo. 1984).
Specifically, a Rule 11 violation, by itself, cannot support a separate tort claim.
Henry v. Kemp, 829 P.2d 505, 506-07 (Colo. Ct. App. 1992). However, evidence of a
Rule 11 violation should be relevant in a subsequent malicious prosecution action.

6. See KEETON ET AL., supra note 2, § 121, at 897.
7. See id. at 898. See also discussion infra part II.B.



DAZED AND CONFUSED IN COLORADO

remedy wrongs that were previously unremedied and undeterred
by malicious prosecution alone.8

Finally, the Noerr-Pennington doctrine, grounded in the First
Amendment of the United States Constitution, protects litigants
from retaliatory countersuits when they are using the courts to
petition or influence the government.9 When a party accesses the
courts to influence the government, such as by filing a lawsuit
seeking judicial review of governmental agency action, the Noerr-
Pennington doctrine acts to dismiss any subsequent counterclaim
or countersuit filed in retaliation. To receive this protection, the
original party must pass the "sham" test, that is, show that the
action is not merely frivolous or filed with an improper purpose.' °

Collectively, these remedies are designed to minimize
frivolous and improper judicial actions and yet still allow
unrestricted access for bringing legitimate claims.1' To maintain
this balance, it is crucial that these remedies are clearly under-
stood and consistently applied by both litigants and judges. 2

Unfortunately, the overlap among the required elements makes
it difficult to distinguish the three remedies, causing confusion for
litigants and judges alike. 3

Currently, the case law in Colorado surrounding these three
remedies is in disarray. In 1973, Colorado first formally recog-
nized and articulated the required elements for the tort of abuse

8. See KEETON ET AL., supra note 2, § 121, at 897. Historically, the tort of abuse
of process developed after that of malicious prosecution. See id.

9. See U.S. CONST. amend. I (guaranteeing "the right of the people... to petition
the government for a redress of grievances'); see also discussion infra part III.A.

10. Significantly, the sham test is almost identical to the test for malicious
prosecution. See discussion infra part IV.B.

11. See generally, KEETON ETAL., supra note 2, § 119, at 870.
12. In order to achieve the maximum utility and efficiency from torts, costs

created by legal error should be minimized. See RICHARD A. POSNER, ECONOMIC
ANALYSIS OF LAW 517-21 (3d ed. 1986).

13. See, e.g., Warwick Dev. Co., Inc., v. GV Corp., 469 So.2d 1270, 1274 (Ala.
1985) ("Abuse of process is often confused with the tort of malicious prosecution.");
Board of Educ. v. Farmingdale Classroom Teachers Ass'n, 343 N.E.2d 278, 280-81
(N.Y. 1975) ("Abuse of process ... is frequently confused with malicious prosecution

."). See also discussion infra part V.B.,
In an effort to alleviate this confusion, Georgia has even combined these two

remedies into a single tort. See Yost v. Torok, 344 S.E.2d 414 (Ga. 1986) (combining
malicious abuse of process (i.e., malicious prosecution) and malicious use of process
(i.e., abuse of process) into a single tort); see also Michael D. Giles, Note, Georgia
Supreme Court Creates a New Tort to Replace Malicious Use of Process and Malicious
Abuse of Process, 18 Cumb. L. Rev. 491 (1988) (exploring the possible effects of the
Georgia Supreme Court's decision).

1996]
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of process in Aztec Sound Corp. v. Western States Leasing Co., 4

bringing itself into accord with many other jurisdictions.15 In
1984, when analyzing an abuse of process claim, the Colorado
Supreme Court in Protect Our Mountain Environment, Inc. v.
District Court"' ("POME')applied the sham test from the Noerr-
Pennington doctrine. The traditional Aztec Sound abuse of
process elements were never mentioned. The court did not
indicate whether the sham test from the Noerr-Pennington
doctrine was meant to be an addition to or a replacement for the
Aztec Sound test. 7

As a result, the Colorado Court of Appeals in cases subse-
quent to POME has evidenced considerable confusion regarding
the applicability of the sham test for abuse of process claims.' 8

Two cases have misinterpreted POME as holding that the sham
test is the new test for all abuse of process claims, regardless of
whether the litigants are petitioning the government. This
situation not only has negative ramifications for persons with
legitimate abuse of process grievances, but it also has upset the
important balance between access to the courts and freedom from
unjustifiable lawsuits.

Part II of this Comment explains the elements and purposes
of the torts of malicious prosecution and abuse of process. Part
III explains the Noerr-Pennington doctrine and discusses how and
why the Colorado Supreme Court adopted the doctrine in POME.
Part IV discusses the issues and problems that abuse of process
claimants face as a result of the Colorado Court of Appeals's
continuing confusion over the POME decision. Finally, Part V
proposes solutions for eliminating these problems and clarifying
the appropriate scope of malicious prosecution, abuse of process,

14. 510 P.2d 897 (Colo. Ct. App. 1973).
15. See id. at 899. See also KEETON ET AL., supra note 2, § 121, at 897

(describing the abuse of process test adopted by the court in Aztec Sound).
16. 677 P.2d 1361 (Colo. 1984).
17. See id. at 1370 (applying a new test for abuse of process, but making no

mention or citation to the previous Colorado abuse of process cases).
18. See, e.g., James H. Moore & Assoc. Realty v. Arrowhead at Vail, 892 P.2d

367 (Colo. Ct. App. 1994) (noting that there is an issue whether the Colorado
Supreme Court has added a fourth element for abuse of process); Henry v. Kemp, 829
P.2d at 507 (Colo. Ct. App. 1992) ('We recognize that there may exist some
controversy as to the requisite elements of an abuse of process claim."); Technical
Computer Servs., Inc (TCSI) v. Buckley, 844 P.2d 1249 (Colo. Ct. App. 1992), cert.
denied, No. 92SC632, 1993 Colo. LEXIS 127 (Feb. 16, 1993) (applying the POME
"sham" test for abuse of process claim without mentioning the Aztec Sound test).
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and the Noerr-Pennington doctrine. Specifically, this Comment
advocates the sham test as an additional hurdle presented to
certain counterclaimants, not as a substitute for the traditional
abuse of process elements. The sham test is only appropriate in
situations where, as in POME, a party is accessing the courts in
order to petition or influence the government and not to resolve
a purely private dispute.

II. SUMMARY AND ANALYSIS OF MALICIOUS PROSECUTION AND

ABUSE OF PROCESS

The torts of malicious prosecution and abuse of process
evolved at common law to redress separate injuries. Although
similarities exist between the two torts, the required elements
and underlying policies of each are different. A discussion of
these differences will aid in understanding why the case law in
Colorado is inconsistent and in need of revision.

A. Malicious Prosecution

The tort of malicious prosecution originally began as a
remedy for frivolous criminal proceedings but was later expanded
into the realm of civil actions.19 The tort was designed to remedy
damages suffered by a party subjected to a previous frivolous
action. There are four required elements: (1) a prior proceeding
terminating in the plaintiff's" favor; (2) lack of a reasonable
belief by the defendant2' that the proceeding would be successful;

19. The Colorado Supreme Court recognized malicious prosecution based on a
previous civil action in O'Malley-Kelley Oil & Auto Supply Co. v. Gates Oil Co., 214
P. 398 (Colo. 1923). See also Lowen v. Hilton, 351 P.2d 881 (Colo. 1960) (considering
a malicious prosecution claim based on lunacy proceedings); Ress v. Rediess, 278 P.2d
183 (Colo. 1954) (considering a malicious prosecution claim based on lunacy
proceedings); Bill Dreiling Motor Co. v. Herlein, 543 P.2d 1283 (Colo. Ct. App. 1975)
(considering a malicious prosecution claim based on conversion); Title Guaranty Co.
v. Harmer, 482 P.2d 430 (Colo. Ct. App. 1971) (considering a malicious prosecution
claim based on an injunction); KEETON ET AL., supra note 2, § 120, at 889.

20. "Plaintiff" here means the plaintiff in the subsequent malicious prosecution
action and the defendant in the original action. Because the parties exchange
positions, "plaintiff' in this Comment will always refer to the eventual plaintiff in the
malicious prosecution action, although this person was the defendant in the original
action.

21. "Defendant" will always refer to the defendant in the subsequent malicious
prosecution action and, accordingly, will also mean the plaintiff in the original action.

19961
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(3) "malice" or other improper motive by the defendant; and (4)
damages.22

The first element requires that the malicious prosecution
claim be brought as a separate action after the original action
terminates, not as a counterclaim." This requirement helps
eliminate unnecessary litigation by first resolving the issue of the
plaintiff's liability in the initial lawsuit.24 Another reason for this
requirement is the concern that a malicious prosecution counter-
claim might prejudice the defendant into protecting himself from
malicious prosecution liability instead of pursuing his interests
in the original action. 5 Further, a simultaneous malicious
prosecution counterclaim might distract or prejudice the jury.26

The second element, lack of reasonable belief, presents the
plaintiff with the most difficult evidentiary challenge. Essen-
tially, the plaintiff must prove that the original action was

22. Montgomery Ward & Co. v. Pherson, 272 P.2d 643 (Colo. 1954); COLO. JURY
INSTRUCTIONS-CIV. 3D 17:10 (1989 & Supp. 1994) [hereinafter CJI-CIV. 3D].

23. See Montgomery Ward, 272 P.2d at 643; CJI-Civ. 3D, supra note 22, at 17:10.
24. Voluntary compromises or settlements defeat later claims of malicious

prosecution because there has been no determination of the charge. See Bell Lumber
Co. v. Graham, 219 P. 777 (Colo. 1923); Land v. Hill, 644 P.2d 43 (Colo. Ct. App.
1981). In addition, other jurisdictions have noted that, as a matter of policy,
voluntary settlements are favored and should not be discouraged by allowing for
subsequent malicious prosecution liability. See, e.g., Evans v. Alabama Professional
Health Consultants, Inc., 474 So.2d 86, 88 (Ala. 1985).

25. See Ronald E. Mallen, An Attorney's Liability for Malicious Prosecution, A
Misunderstood Tort, 46 INS. COUNS. J. 407, 412 (1979); Faye A. Flowers, Comment,
Malicious Prosecution, 33 S.C. L. REV. 317, 321-22 (1981). The requirement of a prior
proceeding terminating in the plaintiff's favor is more compelling in the criminal
arena. See KEETON ET AL., supra note 2, § 119, at 874. Courts feared that a
simultaneous civil action could improperly affect testimony or otherwise interfere
with the rights of the accused. Id. However, in the civil arena, some states have
changed the law to allow malicious prosecution counterclaims, reasoning that it is
more efficient and more consistent to resolve all the issues by the same trier of fact.
See Yost v. Torok, 344 S.E.2d 414 (Ga. 1986); Bruce D. Campbell, Note,
Counterclaimning for Malicious Prosecution and Abuse of Process: Washington's
Response to Unmeritorious Civil Suits, 14 WILLAMETTE L. REV. 401 (1978) (discussing
WASH. REV. CODE § 4.24.350 (1988), which allows malicious prosecution
counterclaims).

26. See Yost, 344 S.E.2d 414. The Georgia Supreme Court alleviated this
concern by requiring that a malicious prosecution counterclaim "be deferred, by
bifurcation, until after the disposition of the underlying action .... No reference to
the existence of any such claim will be made before the jury during the trial of the
underlying claim." Id. at 418. See also Nataros v. Superior Court, 557 P.2d 1055,
1057 (Ariz. 1976) (explaining that the reasons for requiring prior termination include
risk of inconsistent judgments, eliminating unnecessary litigation, and possible
prejudice of the trier of fact).
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brought without reasonable factual or legal grounds.2 7 An
objective "reasonable person" test is applied as a question of law
by the court, after any disputed factual issues are resolved.28

The third element, malice, is defined more broadly in the
context of an action for malicious prosecution than it is in most
other contexts. Here, it includes "any motive other than a desire
to bring an offender to justice."29 Significantly, malice can be
inferred from the circumstances of the original action, especially
when there is no factual support for the original claim and an
improper motive is the only reasonable explanation.3 ° As
discussed below, malice is analogous to the "improper or ulterior
motive" element for abuse of process claims."'

Finally, the plaintiff can only recover actual damages that
were proximately caused by the original proceeding. 2 These
include emotional distress, humiliation, injury to reputation, and
loss of time and business.3 3 Also, attorney's fees expended in
defending the original action are recoverable in a malicious
prosecution claim. 4 Punitive or exemplary damages are not
automatically provided.35 However, because "malice" is a
required element for both malicious prosecution and exemplary
damages, exemplary damages are often sought.3 6

27. In the criminal context, this element is referred to as "lack of probable
cause." Konas v. Red Owl Stores, Inc. 404 P.2d 546, 547-48 (Colo. 1965) (holding that
probable cause is satisfied when the defendant possesses "a belief held in good faith
... [that is] reasonable and prudent"). See also Bill Dreiling Motor Co. v. Herlein,
543 P.2d 1283 (Colo. Ct. App. 1975) (holding that a malicious prosecution claim is
defeated when a defendant reasonably submits a doubtful issue of the law).

28. Montgomery Ward & Co. v. Pherson, 272 P.2d 643 (Colo. 1954); CJI-CIv. 3D,
supra note 22, at 17:2.

29. Montgomery Ward, 272 P.2d at 646; CJI-CIv. 3D, supra note 22, at 17:4.
30. Red Owl Stores, 404 P.2d at 548 ("[M]alice may sometimes be inferred from

a want of probable cause."); Montgomery Ward, 272 P.2d at 646 ("Malice may be
inferred from the want of probable cause."); CJI-CIv. 3D, supra note 22, at 17:5.

31. See discussion infra part II.B.
32. Montgomery Ward, 272 P.2d at 645.
33. See Exchange Nat'l Bank v. Cullum, 161 P.2d 336 (Colo. 1945); CJI-Civ. 3D,

supra note 22, at 17:7.
34. Technical Computer Serv., Inc. v. Buckley, 844 P.2d 1249, 1256 (Colo. Ct.

App. 1992); Bernstein v. Simon, 235 P. 375 (Colo. 1925).
35. See CJI-CIv. 3D, supra note 22, at 17:9.
36. See, e.g., Montgomery Ward, 272 P.2d at 644. See also COLO. REV. STAT. §

13-21-102 (1987) (providing exemplary damages upon a showing of malice). Given the
somewhat broader definition of malice for malicious prosecution, however, it is
unclear whether proving the malice required for malicious prosecution is also
sufficient to satisfy § 13-21-102.
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Malicious prosecution serves a dual purpose of providing a
remedy to persons subjected to frivolous actions and deterring
litigants with improper motives. The tort has evolved from
ancient times, 7 illustrating how strong the public policy is for
remedying damages caused by the frivolous initiation of vexatious
actions. It is a valuable device for striking the balance between
free access to the courts to redress legitimate grievances and
freedom from frivolous suits. On the one hand, it deters litigants
who would seek to burden the courts with frivolous actions for
their own malicious purposes. On the other, it minimizes any
"chilling effect" of deterring good-faith claims by placing the
burden on the plaintiff in the subsequent lawsuit to prove all the
required elements of the tort.38

B. Abuse of Process

The tort of abuse of process was created to redress a wrong
not remedied by malicious prosecution alone.39 The wrong arises
when a legal action initiated with sufficient factual and legal
basis is used improperly as leverage, often in the form of a threat
or extortion to obtain some collateral benefit not within the scope
of the original action.4" The typical abuse of process claim
involves some type of equitable proceeding that forms the
underlying action, such as a writ of replevin, 41 a lis pendens

37. See, Note, Groundless Litigation and the Malicious Prosecution Debate: A
Historical Analysis, 88 YALE L.J. 1218, 1218 n.1 (1979) (citing Institutes 4.16.1 (Rome
533 A.D.) and 2 FREDERICK POLLOCK & FREDERIC W. MAITLAND, THE HISTORY OF
ENGLISH LAW 539 (2d ed. 1898)).

38. See Montgomery Ward, 272 P.2d at 646 (reversing malicious prosecution
judgment because there was no showing of a lack of probable cause). A minority of
jurisdictions more concerned with this "chilling effect" follow the "English rule,"
which requires a malicious prosecution plaintiff to show a "special injury" in addition
to the four elements set out above. See, e.g., Petrich v. McDonald, 266 P.2d 1047
(Wash. 1954); Harter v. Lewis Stores, Inc., 240 S.W.2d 86 (Ky. 1951); Schwartz v.
Schwartz, 8 N.E.2d 668 (Ill. 1937). However, Colorado, like the majority of
jurisdictions, follows the "American" or "Restatement" rule, which has no special
injury requirement. See Montgomery Ward, 272 P.2d at 645; RESTATEMENT (SECOND)
OF TORTS § 674 (1977).

39. KEETON ET AL., supra note 2, § 121.
40. See Grainger v. Hill, 4 Bing. (N.C.) 212, 132 Eng. Rep. 769 (1838) (first case

recognizing the need for abuse of process tort). In Grainger, a mortgagee had a
debtor arrested and threatened with imprisonment to compel him to surrender
certain property. Id.

41. See Aztec Sound Corp. v. Western States Leasing Co., 510 P.2d 897, 898
(Colo. Ct. App. 1973). Replevin is an equitable action to repossess goods or chattels
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filing,42 or an injunction. 4 The plaintiff then seeks to extort
money, property, or some other advantage in exchange for a
release or discharge from the action."

Accordingly, a devious plaintiff can avoid liability for
malicious prosecution by using a sufficiently grounded action as
a pretextual means for obtaining his collateral purpose. If the
original defendant does not succumb to the threat or extortion,
the plaintiff might prevail on the underlying action. In any event,
the plaintiff often has a reasonable belief that the underlying
action could be successful, thereby preventing a subsequent
malicious prosecution claim.

In Colorado, abuse of process was first formally recognized in
Aztec Sound Corp. v. Western States Leasing Co.4" There are
three required elements. First, the counterclaimant46 must show
that the original process was brought with an "improper motive"
or "ulterior purpose."47 This element is generally defined as any
motive or purpose other than a desire to bring the original process

from one who has wrongfully taken or detained such goods or chattels. BLACK'S LAW
DICTIONARY 1299 (6th ed. 1991).

42. See Salstrom v. Starke, 670 P.2d 809 (Colo. Ct. App. 1983). A notice of lis
pendens is a notice filed on public records warning potential buyers that the title to
certain property is in litigation and that the buyers could be in danger of being bound
by adverse litigation. BLACK'S LAW DICTIONARY 932 (6th ed. 1991).

43. See Institute for Professional Dev. v. Regis College, 536 F. Supp. 632 (D.
Colo. 1982).

44. In California, a settlement request does not satisfy the elements so long as
it relates to the original action because there is no improper use of the action.
Coleman v. Gulf Ins. Group, 718 P.2d 77, 82 (Cal. 1986). Moreover, a threat merely
to proceed with the original action is likewise not evidence of any improper use of the
process. Id. at 82. See also Institute for Professional Dev., 536 F. Supp. at 635 (no
abuse of process, even if ulterior motive present, when original plaintiff merely
pursues his remedies through the judicial process in a normal and legally proper
manner).

45. 510 P.2d 897 (Colo. Ct. App. 1973).
46. "Counterclaimant" in this Comment will refer to the person filing the abuse

of process counteraction, who is also the defendant in the original suit in which the
abusive process occurs.

Procedurally, abuse of process is generally brought as a counterclaim during the
original proceeding because, unlike malicious prosecution, there is no requirement
that a prior proceeding terminate in a plaintiff's favor. See Aztec Sound, 510 P.2d at
899; KEETON ET AL., supra note 2, § 121. However, abuse of process can also be
brought as a separate action. See, e.g., Protect Our Mountain Env't, Inc. v. District
Court, 677 P.2d 1361 (Colo. 1984).

47. Aztec Sound, 510 P.2d at 899.
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to its proper conclusion.4" Accordingly, this element is analogous
to the definition of "malice" in malicious prosecution.49

Second, the counter-claimant must show some improper
usage of the original proceeding."0 As an evidentiary matter, this
improper use usually takes the form of some overt act by the
original plaintiff, 1 such as a threat or extortion. 2 The threat
must be unrelated to the original action or outside the scope of
the pleadings, and it usually represents the ulterior motive for
filing the action.53 The first element, ulterior motive, may be
inferred by a showing of the second element, improper use, but
improper use cannot be inferred by a showing of ulterior motive.54

Finally, the counterclaimant must show damages proxi-
mately caused by the original abusive process. Like malicious
prosecution, only actual damages, including any portion of
attorney's fees spent defending the abusive process, are recover-
able.55

48. See Salstrom v. Starke, 670 P.2d 809 (Colo. Ct. App. 1983); KEETON ET AL.,
supra note 2, § 121, at 897.

49. See supra notes 29-31 and accompanying text (malice defined as any purpose
other than a desire to bring an offender to justice). However, a Colorado court has
specifically held that "malice" is not a required element for abuse of process.
Martinez v. Continental Enter., 697 P.2d 789 (Colo. Ct. App. 1984), modified on other
grounds, 730 P.2d 308 (Colo. 1986). Unfortunately, the court did not define "malice,"
nor did it provide any guidance for how its use of "malice" differed from the use of
that term in the context of an action for malicious prosecution. In other jurisdictions,
abuse of process expressly does not require a showing of spite or ill will. See, e.g.,
Blackstock v. Tatum, 396 S.W.2d 463 (Tex. Civ. App. 1965); Coplea v. Bybee, 8 N.E.2d
55 (Ill. 1937). Presumably, this was the definition of "malice" that the Colorado court
in Martinez similarly held was not required for abuse of process.

50. Aztec Sound, 510 P.2d at 899.
51. See, e.g., id. (finding that the plaintiff used a replevin action to extort money

not legally owed by the defendant).
52. Other jurisdictions have held that a threat simply to pursue the original

process to its conclusion does not satisfy this element. Coleman v. Gulf Ins. Group,
718 P.2d 77, 82 (Cal. 1986) ("[Ihe threat that is implicit in every appeal-that it will
be pursued to finality unless settlement is reached [-does not satisfy the "threat"
requirement for abuse of process].'). See also Barnette v. Woody, 88 S.E.2d 223 (N.C.
1955) (holding that a threat to carry out the process to its authorized conclusion,
although made with bad intentions, is insufficient).

53. See KEETON ET AL., supra, note 2, § 121, at 898.
54. Institute for Professional Dev. v. Regis College, 536 F. Supp. 632 (D. Colo.

1982). This ability to infer the first element from the second is similar to malicious
prosecution wherein malice can be inferred from lack of a reasonable belief that the
original action would succeed. See supra note 30 and accompanying text.

55. See Technical Computer Serv., Inc. v. Buckley, 844 P.2d 1249, 1256 (Colo.
Ct. App. 1992); CJI-CIv. 3D, supra note 22, at 17:11. However, because ulterior
motive is similar to malice, exemplary damages can be claimed pursuant to the
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In Aztec Sound, the plaintiff originally filed a writ of replevin
against business equipment leased to the counterclaimant."6

However, when the plaintiff went to enforce the writ, instead of
repossessing the equipment, he demanded money not owed by the
counterclaimant, increasing the amount as the counterclaimant
attempted to telephone his attorney. 7 The court held that this
extortion constituted an improper use of the writ of replevin,
satisfying the elements for abuse of process.5"

The abuse of process test adopted by Aztec Sound is in accord
with almost every jurisdiction recognizing this tort.59 The Aztec
Sound test has since been applied numerous times by Colorado
courts considering abuse of process claims, ° and it provided the
basis for the abuse of process elements in the Colorado Jury
Instructions.6 '

C. Comparison of Malicious Prosecution with Abuse of
Process

Both malicious prosecution and abuse of process require a
showing of improper or ulterior motive, which can in some cases
be inferred by a showing of one of the other required elements.
There are, however, two main differences between malicious
prosecution and abuse of process. First, proof that the original
action was frivolous or groundless is required only for malicious
prosecution. Abuse of process claims concede that the underlying

exemplary damages statute. See COLO. REV. STAT. § 13-21-102 (1987).
56. Aztec Sound, 510 P.2d at 897.
57. Id. at 899.
58. Id. at 899-900.
59. See Aztec Sound, 510 P.2d at 899 (citing Barrett v. Baylor, 457 F.2d 119 (7th

Cir. 1972); Baker v. Oklahoma Tire & Supply Co., 344 F. Supp. 780 (W.D. Ark. 1972);
Barquis v. Merchants Collection Ass'n, 496 P.2d 817 (Cal. 1972); Holiday Magic, Inc.
v. Scott, 282 N.E.2d 452 (Il1. App. Ct. 1972); Pow-Bel Constr. Corp. v. Gondek, 192
N.W.2d 812 (Minn. 1972); National Motor Club, Inc. v. Noe, 475 S.W.2d 16 (Mo.
1972); Nevada Credit Rating Bureau, Inc. v. Williams, 503 P.2d 9 (Nev. 1972);
Williams v. Williams, 246 N.E.2d 333 (N.Y. 1969); Manufacturers Supply Co. v.
Parker, 238 A.2d 616 (R.I. 1968)). See also Keeton ETAL., supra note 2, § 121.

60. See, e.g., Institute for Professional Dev. v. Regis College, 536 F. Supp. 632,
634 (D. Colo. 1982); Martinez v. Continental Enter., 697 P.2d 789, 793 (Colo. Ct. App.
1984), aff'd in part, 730 P.2d 308 (Colo. 1986); Salstrom v. Starke, 670 P.2d 809, 811
(Colo. Ct. App. 1983); Tekai Corp. v. Transamerica Title Ins. Co., 571 P.2d 321, 326
(Colo. Ct. App. 1977).

61. See CJI-CIV. 3D, supra note 22, at 17:10.
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action may beadequately supported; it is an improper use of the
action that triggers this claim.

Second, procedurally, a malicious prosecution claim can only
be brought after a prior action has terminated in the plaintiff's
favor.62 Abuse of process does not impose this requirement and,
in fact, is frequently brought as a counterclaim.

The tort of abuse of process serves an important role by filling
the gap previously left open by malicious prosecution. With
malicious prosecution alone, a devious litigant can still misuse a
facially proper legal action to serve his own improper ends.
Historically, abuse of process developed after malicious prosecu-
tion to fill this gap and deter potentially abusive litigants.63 In
order to further the policy of minimizing all unjustifiable litiga-
tion, malicious prosecution and abuse of process should be
retained as separate and distinct torts.

III. PROTECT OUR MOUNTAIN ENVIRONMENT, INC. V. DISTRICT
COURT: THE NOERR-PENNINGTON DOCTRINE AND THE
"SHAM" EXCEPTION IN COLORADO

Malicious prosecution and abuse of process support one half
of the important balance previously mentioned: freedom from
frivolous and improper litigation. However, recent developments
in Colorado case law have had a profound impact on the other
half of this balance: the right of free access to the courts to
redress legitimate grievances. The Colorado Supreme Court
adopted the Noerr-Pennington doctrine in an effort to strengthen
this latter right. Unfortunately, the Colorado Court of Appeals
has misapplied the doctrine, causing confusion and disrupting the
delicate balance between freedom from unjustified litigation and
free access to the courts.

A. The Noerr-Pennington Doctrine

The Noerr-Pennington doctrine was created to protect the
First Amendment right to petition the government for redress of
grievances.64 Specifically, the doctrine evolved through a series

62. Montgomery Ward & Co. v. Pherson, 272 P.2d 643 (Colo. 1954).
63. See supra note 39 and accompanying text.
64. U.S. CONST. amend. I (guaranteeing "the right of the people ... to petition

the Government for a redress of grievances").

[Vol. 67
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of United States Supreme Court cases recognizing that retaliatory
lawsuits and counterclaims can effectively restrict or bar the right
to petition, lobby, or otherwise influence the government.6"
Accordingly, the Court has consistently held that activity that
falls within the scope of "petitioning the government" is immune
froni subsequent civil liability."6 The Noerr-Pennington doctrine
thus acts to dismiss claims that would infringe upon activity that
can legitimately be characterized as "petitioning the
government.6 7

There is, however, an important exception to the Noerr-
Pennington doctrine. When the underlying petitioning activity is
a "mere sham to cover what is actually nothing more than an
attempt to interfere directly with the business relationships of a
competitor," First Amendment concerns do not apply and the
activity is not protected from a subsequent civil suit.' The
"sham" exception states that petitioning activity that consists of
"an improperly motivated suit lacking a reasonable basis" is not
protected by the Noerr-Pennington doctrine. 69

65. See United'Mine Workers v. Pennington, 381 U.S. 657 (1965) (holding that
legitimate lobbying efforts, even if intended to destroy competition, are immune from
Sherman Act liability); Eastern R.R. Presidents Conference v. Noerr Motor Freight,
Inc., 365 U.S. 127 (1961) (holding that publicity campaign activities aimed at the
passage of certain legislation are immune from antitrust liability under the Sherman
Act).

66. See Bill Johnson's Restaurants, Inc. v. NLRB, 461 U.S. 731 (1983) (holding
that an employee who files charges with the NLRB against his employer is protected
from retaliatory lawsuits by the First Amendment); California Motor Transp. Co. v.
Trucking Unlimited, 404 U.S. 508 (1972) (holding that concerted activity aimed at
legitimately seeking judicial and administrative review of competitor's carrier
applications, although anticompetitive in effect, is protected by the First
Amendment).

67. See Bill Johnson's Restaurants, 461 U.S. at 731 (activity protected from
liability under the National Labor Relations Act, 29 U.S.C. §§ 157, 158(a)(1), (4)
(1994)); California Motor, 404 U.S. at 510-11 (activities protected from liability under
the Clayton Act, 15 U.S.C. § 15 (1994)); Pennington, 381 U.S. at 669-70 (activities
protected from liability under the Sherman Anti-Trust Act, 15 U.S.C. §§ 1, 2 (1994));
Noerr, 365 U.S. at 136 (activities protected from liability under the Sherman Anti-
Trust Act, 15 U.S.C. §§ 1, 2 (1994)).

68. California Motor, 404 U.S. at 511.
69. Bill Johnson's Restaurants, 461 U.S. at 744. See also Thomas A. Balmer,

Sham Litigation and the Antitrust Laws, 29 BUFFALo L. REV. 39, 60 (1980) ('The first
amendment interests... are not advanced when the litigation is based on intentional
falsehoods or on knowingly frivolous claims.").

The elements for the sham exception and the tort of malicious prosecution are
virtually identical. The essence of both tests includes (1) an improper or ulterior
motive and (2) the lack of a reasonable basis in fact or law. See discussion supra part
II.A and infra part IV.B.
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There is an aspect of the doctrine that is still unclear and
contributes to the confusion surrounding abuse of process in
Colorado.7" Specifically, the scope of "petitioning the government"
has been held to include "the right of access to the courts."'" In
the broadest sense, this could cover all litigation, concerning both
public and private disputes. However, this broad reading is
unwarranted for two reasons.

First, courts applying the "access to the courts" aspect of
petitioning activity have not given it this broad reading. The
doctrine has been applied only when the. "access" consisted of
litigation seeking judicial review or judicial remedies based on
public rights, not private disputes. Thus, appealing administra-
tive decisions is "petitioning the government" because the courts
are used to review governmental decisions that have broad, public
effects. Similarly, filing charges with the National Labor
Relations Board, an administrative judicial body, is a protected
activity because the public rights being asserted concern the right
to unionize, to boycott, and to otherwise engage in concerted
employee activity.73 Petitioning activity also includes the filing
of large-scale lawsuits under the Fourteenth Amendment because
of the strong public interest in equal treatment for minorities.74

In short, when "access to the courts" is the means used by a party
to influence either governmental decisions or vindicate public
rights, then "access to the courts" becomes "one aspect of the right
to petition."75

In contrast, litigation used solely to resolve private disputes
between private parties has been expressly excluded from
petitioning activity.7" In fact, courts have been slow to expand the
Noerr-Pennington doctrine beyond the original scope of antitrust

70. See discussion infra part III.B.3.
71. Bill Johnson's Restaurants, 461 U.S. at 741.
72. See California Motor, 404 U.S. at 510.
73. See Bill Johnson's Restaurants, 461 U.S. at 740.
74. See NAACP v. Button, 371 U.S. 415, 430 (1963) ("[Llitigation may well be

the sole practicable avenue open to a minority to petition for redress of grievances.").
See also U.S. CONST. amend. XIV, § 1 (prohibiting states from denying "any person
within its jurisdiction the equal protection of the laws").

75. See California Motor, 404 U.S. at 510.
76. See Button, 371 U.S. at 429 ("[The protected] litigation is not a technique of

resolving private differences. ... ); Anchorage Joint Venture v. Anchorage
Condominium Ass'n, 670 P.2d 1249, 1250-51 (Colo. Ct. App. 1983) ("The right of
access to the courts seeking redress from actions of a governmental entity ... [is]
distinguished from suits between private parties ... ").
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violations.77 Courts that have used the doctrine in other litigation
contexts have emphasized the fact that the litigation concerned
public petitioning of the government.78

Second, holding that all litigation is protected by the Noerr-
Pennington doctrine would lead to an absurd result. If every
lawsuit was protected by the doctrine, no countersuit could be
maintained unless the counterclaimant first established that the
original suit was without a reasonable basis. This burden is
similar to the standard for summary judgment.79 Thus, in effect,
every counterclaimant would first haveto prevail on a summary
judgment motion before his counterclaim could continue. In a
purely private dispute, it might be arbitrary as to which party
filed the claim and which party filed the counterclaim. If the
doctrine applied here, the party who won the race to the court-
house would receive protection while the counterclaimant would
not. Such an irrational result cannot possibly have been intended
by the Supreme Court when it established the Noerr-Pennington
doctrine.

A final, important point regarding the doctrine needs to be
emphasized. Originally, the doctrine acted to dismiss federal
antitrust claims under the Sherman Act and the Clayton Act.8"
Next, it was expanded to prevent liability for federal unfair labor
claims under the National Labor Relations Act.8 ' Although some
commentators have criticized its use outside of the antitrust
context, 2 courts have nevertheless used the doctrine to dismiss
any counterclaim that interferes with the right to petition. 83 So

77. See Computer Assoc. Int'l v. American Fundware, Inc., 831 F. Supp. 1516,
1522 (D. Colo. 1993) ("'[I]t is not settled that the Noerr-Pennington doctrine provides
immunity from unfair competition claims."' (quoting Salomon S.A. v. Alpina Sports
Corp., 737 F. Supp. 720, 723 (D.N.H. 1990))).

78. See, e.g., Button, 371 U.S. at 429 ("In the context of NAACP objectives,
litigation is not a technique of resolving private differences; it is a means for
achieving the lawful objectives of equality of treatment ... for the members of the
Negro community in this country.").

79. See Bill Johnson's Restaurants, Inc. v. NLRB, 461 U.S. 731, 745 n.11 (1983).
Summary judgment is appropriate when there are no genuine issues of material fact
such that the moving party is entitled to judgment as a matter of law. See FED. R.
CIV. P. 56(c).

80. See United Mine Workers v. Pennington, 381 U.S. 657 (1965); Eastern R.R.
Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961).

81. See Bill Johnson's Restaurants, 461 U.S. at 731.
82. See, e.g., Robert A. Zauzmer, The Misapplication of the Noerr-Pennington

Doctrine in Non-Antitrust Right to Petition Cases, 36 STAN. L. REV. 1243, 1258 (1984).
83. See Computer Assoc. Int'l v. American Fundware, Inc. 831 F. Supp. 1516,
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long as the original lawsuit is petitioning activity and passes the
sham test, then protection is provided from all counterclaims
predicated on that activity, regardless of the particular counter-
claim brought.

B. Adoption of the Noerr-Pennington Doctrine and the
"Sham" Exception by the Colorado Supreme Court

In 1984, the Colorado Supreme Court in Protect Our Moun-
tain Environment, Inc. v. District Court4 ('POME") adopted the
Noerr-Pennington doctrine.5 The court applied the doctrine in a
manner entirely consistent with previous decisions that created
and applied the doctrine.8 6 Unfortunately, the POME court did
not specify when the doctrine should be applied in the future.
Moreover, because the counterclaim at issue in POME was for
abuse of process, it was unclear whether the court was stating a
new rule only for abuse of process claims. These ambiguities
have resulted in a misapplication of the sham test in subsequent
Colorado Court of Appeals decisions. Specifically, the traditional
elements for abuse of process have been erroneously replaced
with the sham test, resulting in considerable confusion and
uncertainty regarding the current state of abuse of process claims
in Colorado.

1523 (D. Colo. 1993) (Applying the doctrine to state unfair competition claims, the
court stated: "Noerr-Pennington immunity is a constitutional, not an antitrust,
doctrine."). See also Sierra Club v. Butz, 349 F. Supp. 934, 938 (N.D. Cal. 1972)
(applying the doctrine to state interference with advantageous relationship claim);
Anchorage Joint Venture v. Anchorage Condominium Ass'n, 670 P.2d 1249, 1250-51
(Colo. Ct. App. 1983) (applying the doctrine to state abuse of process and tortious
interference with business expectancies).

84. 677 P.2d 1361 (Colo. 1984).
85. Id. at 1368-69.
86. The POME court adopted the doctrine from the United States Supreme

Court cases from which the doctrine was created. Id. at 1365 (citing Bill Johnson's
Restaurants, Inc. v. NLRB, 461 U.S. 731 (1983); California Motor Transp. Co. v.
Trucking Unlimited, 404 U.S. 508 (1972); United Mine Workers v. Pennington, 381
U.S. 657 (1965); Eastern R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365
U.S. 127 (1961)).

[Vol. 67
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1. The Facts of POME

In 1978, the Jefferson County Board of County Commission-
ers ("Board") approved a zoning application that reclassified a
507-acre tract as available for development. 7 The application
was made by developers Gayno, Inc., and Lockport Corporation
(collectively "Gayno"), who planned to construct residential units,
retail and office space, and a parking lot. In response, a citizen's
group called Protect Our Mountain Environment, Inc. ("POME")
filed an action pursuant to Rule 106 of the Colorado Rules of Civil
Procedure' challenging and seeking judicial review of the Board's
zoning decision.

89

In retaliation, Gayno fied a lawsuit against POME for abuse
of process and civil conspiracy, seeking $40,000,000 in damages.
POME then filed a motion to dismiss, claiming that its Rule 106
action was protected under the First Amendment right to petition
the government for redress of grievances. Gayno rebutted by
arguing that POME's action lacked a reasonable basis in fact and
was thus a sham, not deserving of First Amendment protection.
The district court agreed with Gayno and denied POME's
motion.9 °

2. The Holding and Analysis of POME

On appeal, the Colorado Supreme Court formally adopted the
Noerr-Pennington doctrine as a defense to retaliatory claims or
counterclaims.91 The court recognized that an abuse of process

87. Protect Our Mountain Env't, 677 P.2d at 1362-63.
88. Rule 106 states:

(a) ... In the following cases relief may be obtained in the district court
by appropriate action under the practice prescribed in these rules:

(4) Where an inferior tribunal (whether court, board, commission or
officer) exercising judicial or quasi-judicial functions, has exceeded its
jurisdiction or abused its discretion ....

COLO. R. CIV. P. 106(a)(4) (1978) (amended 1981).
89. Protect Our Mountain Env't, 677 P.2d at 1363. POME's grounds for the Rule

106 action were, inter alia, allegations that the Board's decision violated various state
statutes relating to the protection of air quality, inadequate fire protection, water
supply, and sewage systems, and that it ignored contrary county land-density
requirements. Id.

.90. See id. at 1364.
91. The Colorado Supreme Court directed the lower court to reconsider POME's

motion in light of the Noerr-Pennington elements outlined in the opinion.
Specifically, the district court was ordered to grant POME's motion to dismiss unless
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claim or counterclaim, filed in response to legitimate petitioning
activity, can have a retaliatory and chilling effect on the right to
petition.92 The court noted that "[r]egardless of how unmeritori-
ous the [countersuit] is, the [party] will most likely have to retain
counsel and incur substantial legal expenses to defend against
it."" Thus, a counterclaim or countersuit can effectively block a
party's access to the court to engage in petitioning activity due to
fear of reprisal.94

The Colorado Supreme Court stated that when a party's
"petitioning activity" involves the. use of "administrative or
judicial processes of government," it is entitled to protection
under the First Amendment.95 Accordingly, parties may file a
motion to dismiss based on this protection when they are
subjected to a claim that they are misusing or abusing an
administrative or judicial process. The party filing a retaliatory
countersuit or counterclaim, such as abuse of process, has the
burden to show that the original action was a sham. A sham
lawsuit is one that (1) has no factual or legal support, (2) is filed
with the primary purpose to harass, retaliate, or to achieve any
other improper motive, and (3) has the capacity to affect ad-
versely the counter-claimant's legal interest." Moreover, the
court held that the sham test is applied by the judge at the outset
of the counterclaim using a summary judgment standard.97

Finally, the court held that the counterclaimant has the burden

Gayno satisfactorily established that the motion was a "sham." Id. at 1370.
In POME, the abuse of process claim was a separate action and not a

counterclaim because Gayno was not a party to the Rule 106 action. Id. at 1364.
However, the abuse of process claim was predicated on the Rule 106 action. Id.

As discussed in section II.B., abuse of process is most often filed as a
counterclaim. However, as in POME, it can also be brought as a separate action.
Whether the subsequent action is a counterclaim or a separate countersuit seems to
have no bearing on the applicability of the Noerr-Pennington doctrine.

92. Id. at 1368.
93. Bill Johnson's Restaurants, Inc. v. NLRB, 461 U.S. 731, 740-41 (1983), cited

in Protect Our Mountain Env't, 677 P.2d at 1365.
94. Protect Our Mountain Env't, 677 P.2d at 1368; see also Note, Counterclaim

and Countersuit Harassment of Private Environmental Plaintiffs: The Problem, Its
Implications, and Proposed Solutions, 74 MICH. L. REV. 106, 110-11 (1975) (explaining
how counterclaims and countersuits have been an effective retaliatory tactic against
environmental plaintiffs) [hereinafter Counterclaim and Countersuit Harassment].

95. Protect Our Mountain Env't, 677 P.2d at 1368-69 (equating "access to the
courts" with "use of administrative and judicial processes").

96. Id. at 1369. This third element was self-evident in POME, and seems to
impose a standing requirement on the counterclaimant.

97. Id. at 1368-69.
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of proving that the petitioning activity is a sham-that it lacks a
reasonable basis in fact or law and was filed for some improper
purpose.98

The POME court adopted this sham test from the United
States Supreme Court cases that created the Noerr-Pennington
doctrine. Consistent with the policy underlying the doctrine, the
court emphasized that the sham test will aid the right of free
access to the courts by shielding such litigants from "retaliatory
litigation."99 Thus, the sham test shifts the balance towards free
access to the courts in the limited number of cases that involve
petitioning activity.

3. Gaps in the Holding of POME

Unfortunately, the court in POME was unclear with respect
to two points concerning the applicability of the sham exception.
First, the court did not specify which activities fall within the
scope of "petitioning the government." Second, the court did not
specify which types of counterclaims are dismissable under the
doctrine.

a. "Petitioning the Government"

The court seemed to focus on the "access to the courts" aspect
of the right to petition." However, as discussed above, it is not
clear among other courts exactly when such activities are "pub-
lic," and immunized, and when they are merely "private," and not
covered by the Noerr-Pennington doctrine. 101

In POME, the activity was a lawsuit filed pursuant to Rule
106.102 Rule 106 allows a party to obtain judicial review of a
decision made by an inferior "judicial or quasi-judicial" decision-
making body.03 Here, the inferior judicial body was the Board,
and its decision was a zoning classification. 0 4 In effect, the
POME litigants disagreed with the Board's zoning decision, so

98. Id.
99. Id.
100. Id. at 1365 ('[Tihe right to petition the government for redress of

grievances necessarily includes the right of access to the courts.").
101. See supra notes 72-78 and accompanying text.
102. See Protect Our Mountain Env't, 677 P.2d at 1363.
103, See COLO. R. CIV. P. 106(a)(4) (1978) (amended 1981).
104. See Protect Our Mountain Env't, 677 P.2d at 1369.
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they used the court in an effort to change or reverse that decision.
This sort of "access to the court" is entirely consistent with the
type of "petitioning the government" activity worthy of First
Amendment protection. Decisions by governmental officials, such
as zoning classifications, have broad, public effects. POME was
seeking to appeal, or petition, the Board's decision, and it simply
accessed the court system to effectuate this petitioning. ' °5

Unfortunately, because the court assumed that a Rule 106 action
automatically fell within the definition of "petitioning the govern-
ment," none of this analysis was articulated in the opinion. As a
result, the court did not expressly limit the doctrine or the sham
test to this type of activity, nor did POME state when the doctrine
would be applicable in the future.

b. Dismissable Counterclaims

The second problem with the POME decision is that the court
did not clarify which types of counterclaims or countersuits are
dismissable under the doctrine. The court did cite with approval
cases that dismissed numerous types of common-law counter-
claims. °6 In POME, the countersuit was for abuse of process,
coupled with a civil conspiracy claim.' ' Thus, when the court set
forth the sham test, it did so in the context of an abuse of process
claim.108

However, the court made no mention of the traditional
elements for abuse of process, as set forth in Aztec Sound.109 It
thus appeared, at least superficially, that POME declared a new

105. See also Anchorage Joint Venture v. Anchorage Condominium Ass'n, 670
P.2d 1249, 1251 (Colo. Ct. App. 1983) (In this pre-POME case applying the Noerr-
Pennington doctrine to a Rule 106 action, the court noted: "As distinguished from
suits between private parties, interested persons who protest governmental action
have a lawful right to do so.. .

106. Protect Our Mountain Env't, 677 P.2d at 1365-66 (citing Anchorage Joint
Venture v. Anchorage Condominium Ass'n, 670 P.2d 1249 (Colo. Ct. App. 1983)
(tortious interference with business expectancies); Havoco of Am., Ltd. v. Hollobow,
702 F.2d 643 (7th Cir. 1983) (tortious interference with business opportunity); Miller
& Son Paving, Inc. v. Wrightstown Township Civic Ass'n, 443 F. Supp. 1268 (E.D. Pa.
1978) (antitrust and civil rights violations), aff'd mnein., 595 F.2d 1213 (3d Cir. 1979),
cert. denied, 444 U.S. 843 (1979); Sierra Club v. Butz, 349 F. Supp. 934 (N.D. Cal.
1972) (wrongful interference with business relationships and inducement to breach
contract)).

107. See Protect Our Mountain Env't, 677 P.2d at 1362.
108. See id. at 1368-69.
109. See id at 1361-70.
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test for abuse of process claims in particular. Moreover, because
the court glossed over the importance of the Rule 106 action as a
"petitioning activity," it seemed as though the court announced a
new test for all abuse of process claims, regardless of whether the
underlying lawsuit is "petitioning activity" worthy of protection
under the First Amendment.

IV. POST-POME DEVELOPMENTS-CONFUSION IN COLORADO

Subsequent to the POME decision, Colorado courts capital-
ized on the Supreme Court's lack of clarity and expanded the
applicability of the sham test. These decisions have seriously
compromised the torts of malicious prosecution and abuse of
process.

A. Adoption of the Sham Test for All Abuse of Process
Claims

After POME, the Colorado Court of Appeals had occasion to
analyze the required elements for abuse of process claims in
three cases. Two out of the three incorrectly applied the sham
test to particular abuse of process counterclaims.

First, in Henry v. Kemp, 110 the court faced a claim for
property damage caused by the defendant's son. The defendant
filed a countersuit against the plaintiff for abuse of process.' In
analyzing the abuse of process claim, the court noted that "there
may exist some controversy as to the requisite elements of an
abuse of process claim," citing to both Aztec Sound and POME."2

Nevertheless, the court implicitly adopted the sham test from
POME by holding that "there is no question but that the requisite
elements of abuse of process include a showing that the claim
that was asserted was devoid of reasonable factual support or, if
so supported, lacked a cognizable basis in law ... ". .11  Prior to
POME, this statement would have been legally incorrect: under
Aztec Sound, neither lack of factual support nor cognizable basis

110. 829 P.2d 505 (Colo. Ct. App. 1992).
111. Id. at 506. Interestingly, the defendant's countersuit also asserted a

separate tort claim for the plaintiffs alleged violation of Rule 11 of the Colorado Rules
of Civil Procedure. The court rejected the theory that a Rule 11 violation can support
an independent tort claim. Id. at 506-07.

112. Id. at 507.
113. Id.
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in law is required for abuse of process claims. Abuse of process
presupposes that the underlying action may be adequately
supported in fact and law; it is the improper use to gain a
collateral advantage that triggers abuse of process liability."4

Moreover, the court made no mention of the First Amendment
protection for "petitioning the government" that was central to
the holding in POME."5 In Henry, the underlying "access to the
court" was a suit based on negligence for property damage. This
claim was surely based on a "purely private dispute" and thus fell
outside of the protection of the Noerr-Pennington doctrine.

Five months later, another panel of the Colorado Court of
Appeals decided another case involving an abuse of process
counterclaim: Technical Computer Services, Inc. v. Buckley
[hereinafter "TCSF]." 6 Similar to Henry, TCSlinvolved a purely
private dispute between an employer and an employee based on,
inter alia, breach of contract, fraudulent misrepresentation, and
conversion." '  The employee counterclaimed for abuse of
process. 1

8

In analyzing the abuse of process claim, the court stated that
the party asserting the abuse of process claim must show the
elements of the sham test as stated in POME."19 TCSI made no
mention of Aztec Sound or the other pre-POME Colorado cases
applying the traditional elements for abuse of process. Moreover,
after stating the sham test, the court held that "[i]f such elements
are present, no additional overt wrongful act need be shown in
order to sustain a claim for abuse of process."'2 ° This statement
was in response to TCSI's contention that the employee needed to
show some improper use, such as a threat, evidence of extortion,
or other overt act, in order to sustain his abuse of process
counterclaim.' 2 ' This element would have been required under
Aztec Sound. However, by expressly rejecting this element and
stating that the sham test is the sole requirement for abuse of
process claims, TCSI implicitly rejects the holding of Aztec Sound.

114. See supra part II.B.
115. See supra part III.B.1-2.
116. 844 P.2d 1249 (Colo. Ct. App. 1992), cert. denied, No. 92SC632, 1993 Colo.

LEXIS 127 (Feb. 16, 1993).
117. Id. at 1251.
118. Id.
119. Id. at 1252.
120. Id.
121. See id.

696



DAZED AND CONFUSED IN COLORADO

To make matters worse, the Colorado Supreme Court gave tacit
* approval to TCSI by denying a writ of certiorari. 122

Finally, the court of appeals addressed the issue once again
in James H. Moore & Associates Realty v. Arrowhead at Vail. 23

In Arrowhead, the court correctly stated that the Aztec Sound test
is the proper test for abuse of process claims, specifically holding
that a "willful action in the use of that process which is not proper
in the regular course of the proceedings" is a required element. 24

To the extent that a "willful action," as required by Arrowhead
and Aztec Sound, is analogous to an "overt act," as rejected by
TCSI, these Colorado Courts of Appeals cases are in direct
conflict as to the required elements for abuse of process.

To its credit, the court in Arrowhead correctly reconciled the
traditional test from Aztec Sound with the additional requirement
of the sham test from POME. After listing the Aztec Sound
elements, the court stated: "Further, if the claim is based upon
an action that constitutes an exercise of a First Amendment right,
such as the right to petition, a claimant must also prove that the
action taken lacked a reasonable factual basis, or if so supported,
it lacked a cognizable basis in law."'25

The Aztec Sound test is the proper test for all abuse of
process claims; if the underlying action constitutes petitioning
activity, then the counterclaimant must further satisfy the sham
test in order to avoid dismissal under the Noerr-Pennington
doctrine. Unfortunately, the court in Arrowhead concluded that
it "need not address" this issue,126 thus denigrating its otherwise
correct analysis to dictum. Moreover, the Colorado Supreme
Court denied a petitionfor certiorari in Arrowhead, leaving the
issue unresolved.

B. Implications of the Sham Test for Abuse of Process and
Malicious Prosecution

Because certiorari was denied in TCSI, and because the
analysis in Arrowhead was mere dictum, a persuasive argument

122. 1993 Colo. LEXIS 127 (Feb. 16, 1993).
123. 892 P.2d 367 (Colo. Ct. App. 1994) (opinion by Judge Criswell, the same

author of the Henry decision), cert. denied, 1995 Colo. LEXIS 146 (Mar. 20, 1995).
124. Id. at 373.
125. Id (emphasis added).
126. Id.
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exists that TCSI is the stronger authority for the Colorado trial
courts to follow. The direct inconsistency between these cases
creates uncertainty and thus imposes costs on persons aggrieved
by improper or frivolous legal actions. Moreover, there are some
more immediate problems with adopting the sham test for all
abuse of process claims.

The elements of the sham test are similar to those of the tests
for both malicious prosecution and abuse of process. All three
require a showing of improper motive in the filing or use of the
underlying action. More specifically, the sham test is almost
identical to the test for malicious prosecution. The crux of both
tests is the requirement of a showing of a lack of reasonable
factual or legal basis. Therefore, if TCSI is followed, the tort of
abuse of process becomes almost identical to the tort of malicious
prosecution. This would result in two negative consequences.

First, the policy and the need that created the tort of abuse
of process will go unfulfilled. Abuse of process was specifically
created to remedy and deter situations that were not addressed
by malicious prosecution alone.127 If abuse of process now simply
mimics malicious prosecution, no liability will attach where a
party brings a well-grounded action as extortion for an improper
purpose.

For example, in Aztec Sound, the defendant had adequate
grounds for the replevin action itself. It was his use of the
replevin action to extort money that triggered liability under the
traditional abuse of process test.12 The victim of the abuse would
not have been able to show that the replevin was without legal or
factual basis, as required by TCSI. Thus, if TCSI is followed, an
abuser would go undeterred and damages suffered by the victim
would go unremedied.

Second, using the sham test for all abuse of process claims
would render malicious prosecution essentially superfluous.
Under TCSI, the elements for abuse of process and malicious
prosecution are identical, with the exception that the abuse of
process claimant need not wait for a prior lawsuit to terminate in
his favor. Thus, a party can bypass the "prior termination"
requirement, which is an element only for malicious prosecution,

127. See discussion supra part II.B.
128. See Aztec Sound Corp. v. Western States Leasing Co., 510 P.2d 897, 899

(Colo. Ct. App. 1973).
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and immediately file an abuse of process counterclaim. 9 A party
seeking to maximize the intimidating, retaliatory chilling effect
of countersuits will no doubt capitalize on this newfound ability
to do so.

Further, one reason for waiting until prior termination before
allowing a malicious prosecution claim is to enable the trier of
fact to determine whether there were reasonable factual grounds
after all of the evidence has been heard. However, under the
sham test, this determination is made at the outset on a motion
for summary judgment.3 0 Because all the evidence has not yet
been admitted, the judge must necessarily speculate on the
adequacy of factual grounds before the trial has begun. In this
way, the opinions in TCSI and Henry undercut the sound policy
of requiring a completed, prior proceeding before determining
frivolousness.

V. PROPOSED SOLUTIONS

The problems in Colorado's case law concerning the
misapplication of the Noerr-Pennington doctrine can be alleviated
by the state supreme court's adoption of the following proposals.
These proposals seem to satisfy the concerns of the court in
POME for protecting litigants from retaliatory claims while
clarifying the doctrine's proper application for the benefit of
future claimants. In addition, by clearly explaining the elements
and purposes of malicious prosecution and abuse of process, these
recommendations may help restore the balance between access to
the courts for redressing wrongs and freedom from frivolous and
improper legal actions.

A. Clarify the Use of the Sham Test

The applicability of the sham test must be clarified. First,
the threshold question should be whether the original action can
properly be characterized as "petitioning the government" under
the First Amendment. If the activity is "petitioning activity,"
then the Noerr-Pennington doctrine applies and a counterclaim-
ant must satisfy the sham test in order to proceed with a

129. See supra notes 23-26 and accompanying text.
130. See Protect Our Mountain Env't, Inc. v. District Court, 677 P.2d 1361, 1369

(Colo. 1984).
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counteraction. Conversely, if the activity is merely private-that
is, if access to the courts is simply used to resolve a purely private
dispute-then the Noerr-Pennington doctrine does not apply
because the party is not "petitioning the government. '  As
discussed above, the courts in TCSI and Henry overlooked this
critical distinction and applied the sham test where it was
unwarranted: to purely private disputes.

Unfortunately, the distinction between litigation that is
public enough to constitute petitioning the government and
litigation that is merely private is difficult to discern. Commenta-
tors have argued both for and against expanding the scope of
petitioning activity and the Noerr-Pennington doctrine.'32 Based
on the existing case law, activity that involves organized lobbying
of governmental entities,133 modes of expression and association
including lawsuits based on the First and Fourteenth Amend-
ments,134 organized boycotts of private businesses aimed at
vindicating constitutional rights of equality,3 5 or judicial review
of administrative decisions 1 6 are all considered "petitioning the
government."

Conversely, lawsuits based on private rights of action cannot
be fairly characterized as "petitioning the government" because
the court action is directed at other private parties, not govern-
mental decisions. A Rule 106 action is aimed at influencing the
decision of a governmental body, so POME was consistent with
other courts in holding that this activity constituted petitioning
the government. However, the Colorado Supreme Court should
give better guidance to the lower courts with respect to what

131. See supra notes 76-78 and accompanying text.
132. Compare Zauzmer, supra note 82 (arguing that the doctrine has been

improperly expanded beyond the antitrust context) with Daniel R. Fischel, Antitrust
Liability for Attempts to Influence Government Action: The Basis and Limits of the
Noerr-Pennington Doctrine, 45 U. CHI. L. REV. 80 (1977) (arguing that the doctrine
is constitutionally based, not based on antitrust law). See also DON L. SMITH, THE
RIGHT TO PETITION FOR REDRESS OF GRIEVANCES: CONSTITUTIONAL DEVELOPMENT AND

INTERPRETATIONS 46 (1971); Win. R. Jacobs, Note, The Quagmire Thickens: A Post-
California Motor View of the Antitrust and Constitutional Ramifications of Petitioning
the Government, 42 U. CIN. L. REV. 281 (1973).

133. California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508 (1972).
134. NAACP v. Button, 371 U.S. 415 (1963).
135. NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982).
136. See Protect Our Mountain Env't, Inc. v. District Court, 677 P.2d 1361, 1364

(Colo. 1984); Anchorage Joint Venture v. Anchorage Condominium Ass'n, 670 P.2d
1249, 1250 (Colo. Ct. App. 1983).
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types of lawsuits are petitioning and what types are merely
private.

Once the underlying lawsuit or action is characterized as
petitioning activity, the next step is to determine how the sham
test affects the countersuit. Generally, it should make no
difference what type of countersuit is being asserted. If the
countersuit is in response to legitimate petitioning activity, which
passes the sham test, the Noerr-Pennington doctrine requires that
the countersuit be dismissed.'37 There are generally five types of
countersuits that litigants commonly assert in an effort to
suppress legitimate petitioning activity: defamation, malicious
prosecution, abuse of process, interference with contractual
relations, and interference with prospective advantage.'38

Therefore, although abuse of process was the countersuit in
POME, the sham test should not be restricted to abuse of process
claims. Any countersuit that is filed in response to legitimate
petitioning activity should be dismissed under the Noerr-Penning-
ton doctrine.'39

137. See Concerned Members of Intermountain Rural Elec. Ass'n v. District
Court, 713. P.2d 923 (Colo. 1986) (en banc) (holding that Ia Rule 106 action, a
legitimate petitioning activity, is immune from counterclaim for libel).

138. The court in POME recognized and cited other cases where retaliatory
counterclaims other than abuse of process were dismissed. See POME, 677 P.2d at
1365-66; supra note 106 (listing those cases cited in POME). See also Counterclaim
and Countersuit Harassment, supra note 94, at 110-11. Because of the requirement
in malicious prosecution of a prior terminated proceeding, this claim is less suitable
for retaliating against petitioning activity. Id. at 116.

139. There exists, however, a potential incompatibility problem regarding the
elements of abuse of process and the sham test. Abuse of process presupposes that
the action may have sufficient legal and factual grounds; the sham test requires just
the opposite. Thus, theoretically, an abusive petitioner could extort a collateral
advantage and be protected by the Noerr-Pennington doctrine. An example of this
would be if the citizen's group in POME used its Rule 106 action to extort money from
Gayno. However, this problem is perhaps more academic than practical. First, the
abuser would have to be engaged in petitioning activity; mere private suits are
insufficient. Second, it seems likely that a court, when faced with evidence of such
extortion, would simply invoke the sham exception, regardless of the merits of the
underlying action. A court would probably simply classify the petitioning activity as
"illegitimate," although technically Gayno should have to prove first that the
petitioning activity was without a factual or legal basis.

19961
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B. Reaffirm the Policies, Purposes, and Elements for
Malicious Prosecution and Abuse of Process

The fact that malicious prosecution and abuse of process are
often confused in Colorado is evidenced by the fact that the Gayno
litigants in POME did not allege a legally sufficient abuse of
process claim.

In POME, the court stated that Gayno had filed a claim
against POME for abuse of process.14° However, the court recited
the allegations as follows: "In its complaint, Gayno alleged that
POME, knowing its claims were without legal justification, had
abused the legal process and caused Gayno economic harm...
and had filed the C.R.C.P. 106 action without conducting a
reasonable investigation of the facts and law underlying their
claims."'' In short, Gayno alleged that POME had filed its action
without sufficient legal and factual justification. However, these
are the elements for malicious prosecution, not abuse of process.
The POME litigants, the lower court, and the supreme court
failed to make this distinction. Under the allegations in the
opinion, Gayno possessed neither a valid abuse of process claim
nor a valid malicious prosecution claim because there was no
prior proceeding terminating in its favor. In this sense, Gayno's
countersuit should have been dismissed under Rule 12(b)(5).1 2

This apparent confusion by the court between abuse of
process and malicious prosecution is not uncommon among the
judiciary.'43 However, this type of confusion creates substantial
costs in terms of undeterred tortfeasors, unremedied victims, and
improper litigation. In an effort to alleviate this confusion, at
least two other states have modified these torts.'44 The Colorado
Supreme Court should take the next opportunity to clarify the
differences between these torts, the elements they require, the
policies they serve, and the wrongs they remedy.'45

140. Protect Our Mountain Env't, 677 P.2d at 1362.
141. Id. at 1364 (emphasis added).
142. This rule allows for a motion to dismiss for "failure to state a claim upon

which relief can be granted." COLO. R. Civ. P. 12(b)(5). Rule 12(b)(5) in Colorado is
identical to Rule 12(b)(6) of the Federal Rules of Civil Procedure.

143. See supra note 13 and accompanying text.
144. See Campbell, supra note 25 (discussing the Washington statute that

allows malicious prosecution counterclaims); Yost v. Torok, 344 S.E.2d 414 (Ga.
1986); See also Giles, supra note 13.

145. For a discussion of these elements and policies, see supra part II.A-B.
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C. Overrule the Holdings of TCSI and Henry

To the extent that TCSI and Henry hold that the test for
abuse of process in Colorado is exclusively the sham test, they
should be overruled. Unfortunately, certiorari was already
denied in TCSI.'46 In Arrowhead, the court noted that "[tihe
parties here have both presented substantial argument upon the
question whether Arrowhead was required to establish this fourth
element [the sham test] in order to prevail upon its abuse of
process claim. 147  Thus, resources are already being spent
arguing the confusing applicability of the sham test and abuse of
process in Colorado. Unfortunately, because certiorari was also
denied in Arrowhead, the supreme court has failed to recognize
the significance of this problem and its associated costs.

VI. CONCLUSION

Both the torts of abuse of process and malicious prosecution
address separate and important issues relating to the policy of
freedom from improper and frivolous litigation. At the same time,
the Noerr-Pennington doctrine and the sham test provide equally
strong support for the right of free access to the courts when such
access involves legitimate efforts to petition one's government.

This tension evidences the precarious balance between the
right of free access to the courts and the right to be free from
improper lawsuits. When the access being asserted involves
legitimate petitioning activity, the Noerr-Pennington doctrine
shifts the balance in favor of the right of free access. In essence,
the doctrine provides powerful protection for petitioning activity.
Although commentators have argued against its expansion,1

4

"[t]he right to petition has been characterized as one of 'the most
precious of liberties safeguarded by the Bill of Rights.""'49 The
Colorado Supreme Court has declared that this right "constitutes
one of the foundations upon which our republican form of

146. Technical Computer Servs. v. Buckley, No. 92SC632, 1993 Colo. LEXIS 127
(Feb. 16, 1993) (en banc).

147. Id. at *15-16 (noting the problem presented by the POME decision for the
Aztec Sound test).

148. See Zauzmer, supra note 82.
149. Protect Our Mountain Env't, Inc. v. District Court, 677 P.2d 1361, 1364-65

(Colo. 1984) (quoting United Mine Workers v. Illinois State Bar Ass'n, 389 U.S. 217,
222 (1967)).

1996]



704 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 67

government is premised."5 ° Because of the current confusion in
Colorado's case law, the balance between freedom from frivolous
litigation and free access to the courts has been seriously
compromised. The importance of maintaining that balance is
clear.

At the time of this writing, the United States Congress is
considering significant changes to the legal system, such as a
"loser pays" rule, which could have a serious effect on the right of
free access to the courts.'' These proposed changes are a
response to the perceived problem of excessive, frivolous, or
improperly used litigation. Overlooked in this debate is the
relative effectiveness of two already existing remedies: malicious
prosecution and abuse of process. Because of the confusion
described in this Comment, these existing remedies are not
presently being utilized to their full potential. Before sweeping,
and potentially drastic, changes upset the balance between free
access to courts and freedom from unjustifiable litigation, the
utility of these existing remedies should be clarified and maxi-
mized.

150. Id. at 1364.
151. See supra note 4.


