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INTRODUCTION

With health care costs rising dramatically, employers across
the country are seeking new ways to reduce their health insur-
ance costs.! Employers have resorted to restrictions based on
weight, smoking, cholesterol levels, and “hazardous activities and
pursuits,” such as skydiving and mountain climbing, in order to
benefit from lower insurance rates.? These restrictions, labeled
“lifestyle discrimination,” have led to an unusual alliance of
interest between the American Civil Liberties Union and the
tobacco industry.® Efforts by these groups have led twenty-eight
states to enact legislation to protect the rights of employees who
smoke, consume legal products, or engage in legal activities
during nonworking hours.*

Following this trend, Colorado passed its version of a lifestyle
discrimination statute (“Lifestyle Statute”) in 1990 for the
primary purpose of protecting the rights of smokers.® However,

1. Paula Span, Smokers’ New Hazard: No Work; Health Costs Behind Job Bias
Issue, WASH. PosT, Nov. 12, 1991, at Al.

2. Id. See also Barbara Franklin, Employees’ Rights: New Law Protects ‘Legal
Activities’ of Workers, N.Y. L.J., Dec. 17, 1992, at 5 (describing New York’s lifestyle
statute). For extensive consideration of protection for lifestyle choices on the state
and federal levels as of 1992, see Marvin Hill, Jr., & Emily Delacenseri, Procrustean
Beds and Draconian  Choices: Lifestyle Regulations and  Officious
Intermeddlers-—Bosses, Workers, Courts, and Labor Arbitrators, 57 Mo. L. REV. 51
(1992) (advocating protection with exceptions based on a nexus between work and
regulated activities).

3. Span, supra note 1.

4. Employees’ Private Lifestyles Getting Protection From State Laws, Daily Lab.
Rep. BNA), No. 151 at D-20 (Aug. 9, 1994).

5. COLO. REV. STAT. § 24-34-402.5 (Supp. 1995). The original bill was proposed
by the tobacco lobby. In addition, the bill’s coverage of all “lawful activities” appeared
to be an effort to make the bill more appealing to the legislature as a whole, as the
broad coverage was often used during debate as a defense to critics of protection for
smokers. -Unlawful Prohibition of Legal Activities as a Condition of Employment:
Hearings on H.B. 1123, 57th Leg. (audiotapes, Jan. 24, Feb. 5, Mar. 12, 1990)
(codified as amended at COLO. REV. STAT. § 24-34-402.5 (Supp. 1995)) [hereinafter
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Colorado’s statute goes far beyond protection of smokers to
encompass “any lawful activity off the premises of the employer
during nonworking hours.” Significantly, the Colorado legisla-
ture has enacted one of the broadest lifestyle statutes in the
country, despite the state’s strong tradition of employment at
will.”

This Comment explores the effects of the Lifestyle Statute on
traditional employment law. Existing Colorado law and lifestyle
discrimination examples from other jurisdictions are examined to
determine the scope of the expansion created by the Lifestyle
Statute. In addition, this Comment suggests that the Lifestyle
Statute represents unwise public policy because it results in a
tremendous erosion of Colorado’s tradition of employment at will,
it protects an ill-defined class of employees, and it fails to achieve
its underlying goal to protect smokers.

Part I discusses the scope of coverage provided by the
Lifestyle Statute and how that statute represents a drastic
departure from the state’s existing statutory and common law.
Part II compares other states’ approaches to lifestyle discrimina-
tion in order to illustrate the potential breadth of the Colorado
statute. Finally, Part III analyzes the policy implications of
enacting such a statute and concludes that the Lifestyle Statute
vastly expands Colorado’s employment law for questionable
reasons, while failing to achieve its intended purpose.

I.  COLORADO’S LIFESTYLE DISCRIMINATION STATUTE: A VAST
EXPANSION OF TRADITIONAL EMPLOYMENT LAW

The majority of states with “smokers’ rights” statutes
prohibit discrimination against employees who smoke or use
“lawful products” on their own time.® Colorado has gone much
further by declaring that it is a discriminatory or unfair employ-
ment practice to fire an employee for “engaging in any lawful
activity off the premises of the employer during nonworking

Hearings on H.B. 1123).

6. CoLO. REV. STAT. § 24-34-402.5(1) (Supp. 1995).

7. Kevin O'Brien, Should Bosses Make Workers Quit Smoking?, ROCKY MTN.
NEws, Apr. 23, 1994, at 55A. ,

8. Thomas W. Sculco, Note, Smokers’ Rights Legislation: Should the State “Butt
Out” of the Workplace?, 33 B.C. L. REvV. 879, 879-90 (1992) (proposing a model
smokers’ rights bill).
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hours.” While this language provides protection for a broad class
of employees, the Lifestyle Statute does not shield potential
employees from lifestyle discrimination that occurs during the
hiring process.*

The Lifestyle Statute contains two exceptions. First, an
employer may discharge an employee because of his or her off-
duty activity if that activity relates to “a bona fide occupational
requirement” or is “reasonably and rationally related” to the
responsibilities of the employee.!’ Second, an exception is made
if dismissal is necessary to avoid a conflict of interest or the
appearance of such a conflict.'

9. Colorado’s “Unlawful Prohibition of Legal Activities as a Condition of
Employment” statute reads:
(1) It shall be a discriminatory or unfair employment practice for an
employer to terminate the employment of any employee due to that
employee’s engaging in any lawful activity off the premises of the
employer during nonworking hours unless such a restriction:
(a) Relates to a bona fide occupational requirement or is reasonably and
rationally related to the employment activities and responsibilities of a
particular employee or a particular group of employees, rather than to all
employees of the employer; or
(b) Is necessary to avoid a conflict of interest with any responsibilities to
the employer or the appearance of such a conflict of interest.
(2)(a) Notwithstanding any other provisions of this article, the sole
remedy for any person claiming to be aggrieved by a discriminatory or
unfair employment practice as defined in this section shall be as follows:
He may bring a civil suit for damages in any district court of competent
jurisdiction and may sue for all wages and benefits which would have
been due him up to and including the date of the judgment had the
discriminatory or unfair employment practice not occurred; except that
nothing in this section shall be construed to relieve such person from the
obligation to mitigate his damages.
(b) The court shall award the prevailing party in such action court costs
and a reasonable attorney fee.

COLO. REV. STAT. § 24-34-402.5 (Supp. 1995).

10. Seeid.

11. Id. § 24-34-402.5(1)(a). It is unclear from the legislative history whether the
Colorado legislature intended that “bona fide occupational requirement” have the
equivalent meaning as Title VII's “bona fide occupational qualification” (BFOQ).
Hearings on H.B. 1123, supra note 5; see 42 U.S.C. § 2000e-2(e) (1988). Under BFOQ,
a narrow exception, the employer must prove that its facially discriminatory policy
is reasonably necessary to the essence of the company’s business, or that all or
substantially all of the employees in the class are unable to perform essential job
duties. See, e.g., UAW v. Johnson Controls, Inc., 499 U.S. 187 (1991); Western Air
Lines v. Criswell, 472 U.S. 400 (1985). For the implications of applying Title VII
principles to lifestyle discrimination, see Lewis L. Maltby & Bernard J. Dushman,
Whose Life Is It Anyway—Employer Control of Off-Duty Behavior, 13 St. Louis U.
Pub. L. Rev. 645 (1994) (arguing that existing federal and state law offers inadequate
protection for employees’ private lives, and advocating protection through expansion
of state legislation).

12. CoLO. REV. STAT. § 24-34-402.5(1)(b) (Supp. 1995).
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The remedies provided under the Lifestyle Statute are
remarkable in three respects. First, the plain language of the
statute allows the plaintiff to bring a suit for lost wages and
damages."”® Allowing an aggrieved plaintiff to recover damages,
which could include pain and suffering, is a marked departure
from traditional state law, which only allows for back pay and
reinstatement.!* Second, a plaintiff “may bring a civil suit for
damages in any district court of competent jurisdiction,” rather
than first filing a complaint with the Colorado Civil Rights
Commission (“CCRC”).”® Third, the statute requires the court to
award the prevailing party costs and attorney’s fees.'®

A. Expansion of Existing Colorado Statutory Law

The Lifestyle Statute expands upon the existing statutory
employment discrimination protection found in Colorado’s
Discriminatory or Unfair Employment Practices statute (“Dis-
crimination Statute”).!” The Discrimination Statute prohibits
discrimination based on disability, race, creed, color, sex, age, and
national origin or ancestry.'® In addition, an employer may not
discharge or refuse to hire a person because that person is
married to, or plans to marry, a coworker.” Although common
sense might suggest otherwise, the Lifestyle Statute was not
patterned after the Discrimination Statute, but instead is
simultaneously more broad and more narrow than the Discrimi-
nation Statute.

The Lifestyle Statute provides narrower protection in regard
to the range of prohibited employment decisions. The Lifestyle

13. Id. § 24-34-402.5(2)(a).

14. Id. § 24-34-405.

15. Id. § 24-34-402.5(2)(a); Galieti v. State Farm Mut. Auto. Ins. Co., 840 F.
Supp. 104, 105 (D. Colo. 1993) (holding that § 24-34-402.5 does not require a plaintiff
to exhaust his or her administrative remedies with the CCRC, and explaining that
the CCRC has indicated it will not accept jurisdiction over such claims).

16. CoLO. REV. STAT. § 24-34- 402.5(2)(b) (Supp. 1995).

17. Id.§ 24-34-402.

18. These classes are similar to the traditional classes covered by Title VII of the
Civil Rights Act, which protects employees from discrimination based on race, color,
religion, sex, or national origin. 42 U.S.C. §§ 2000e to 2000e-17 (1988). In addition,
many states have similar employment laws patterned after Title VII. See BARBARA
L. ScHLEI & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAW 743 n.23 (2d ed.
1983).

19. CoOLO. REV. STAT. § 24-34-402¢h) (Supp. 1995). The full text of this section
appears at infra note 24.
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Statute only protects against discharge, while the Discrimination
Statute protects against a wide variety of employment decisions,
including decisions to hire, promote, demote, compensate, and
deny training.”® Yet the remedies provided for a violation of the
Discrimination Statute are not as extensive as those provided for
violations of the Lifestyle Statute. The Discrimination Statute
allows for back pay and affirmative action to remedy the em-
ployer’s discrimination, but it does not provide for attorney’s fees
or damages.?! Also, an employee seeking relief under the
Discrimination Statute must first exhaust the administrative
remedies provided by the CCRC, while an employee suing under
the Lifestyle Statute may seek judicial relief immediately.?

Perhaps the most significant difference between the Discrimi-
nation Statute and the Lifestyle Statute is the latter’s vast
expansion of the class of protected employees. While the Discrim-
ination Statute provides protection from discrimination for
limited traditional classes, the Lifestyle Statute may offer
protection based on sexual orientation, employee dating, political
or social affiliation, smoking, dangerous sports, and sexual
propriety (including transsexualism, unwed pregnancy, and
adultery), as long as such behavior is legal and does not fall under
one of the statutory exceptions.?® This seemingly limitless
protection is especially significant when compared with the
legislature’s last amendment to the Discrimination Statute
expanding class protection, which offered only limited coverage
for a narrowly defined class based on marital status.?

20. Id. § 24-34-402.

21. Id. § 24-34-405.

22. See Galieti v. State Farm Mut. Auto. Ins. Co., 840 F. Supp. 104 (D. Colo.
1993) (holding that a claimant under § 24-34-402.5 need not exhaust the remedies
provided by the CCRC).

23. See MARVIN F. HILL, JR., & JAMES A. WRIGHT, EMPLOYEE LIFESTYLE AND OFF-
Dury CONDUCT REGULATION 1-4 (1993) (describing what constitutes “lifestyle
conduct”).

24. Section 402 states:

It shall be a discriminatory or unfair employment practice (h)(I) For any
employer to discharge an employee or to refuse to hire a person solely on
the basis that such employee or person is married to or plans to marry
another employee of the employer; but this subparagraph (I) shall not
apply to employers with twenty-five or fewer employees.

(II) It shall not be unfair or discriminatory for an employer to discharge
an employee or to refuse to hire a person for the reasons stated in
subparagraph (I) of this paragraph (h) under circumstances where:

(A) One spouse directly or indirectly would exercise supervisory,
appointment, or dismissal authority or disciplinary action over the other
spouse;
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Colorado courts have already held that some of this behavior
is protected under the Lifestyle Statute. For example, the
Colorado Court of Appeals in Borquez v. Robert C. Ozer, P.C. held
that discrimination based on homosexual activity is a violation of
the Lifestyle Statute.®® The court upheld a jury award of $91,000
based on the finding that the plaintiff was dismissed as a result
of his disclosure that he was involved in a homosexual relation-
ship and that his partner had been diagnosed with AIDS.*

Two additional cases from the U.S. District Court for the
District of Colorado cite the Lifestyle Statute. Although both of
the claims were time-barred,”” the Lifestyle Statute had the
potential to provide a discharged employee a remedy that would
have been denied under traditional Colorado law. The first case
involved an employee who claimed he was discharged for continu-
ing to socialize with a subordinate female employee after he was
directed to cease contact with her.® In the second case, the court
held that an employee’s membership in the Ku Klux Klan
(“KKK”) was not protected under Title VII because the KKK does
not qualify as a “religion.”” However, the court noted that the
employee’s membership in that organization may have been
protected under the Lifestyle Statute.*

(B) One spouse would audit, verify, receive, or be entrusted with moneys
received or handled by the other spouse; or
(C) One spouse has access to the employer’s confidential information,
including payroll and personnel records.
CoLO. REV. STAT. § 24-34-402(h) (Supp. 1995).
25. No. 93-CA-1805 (Colo. Ct. App. Nov. 9, 1995); see also Sension v. University
of Denver, No. 95-CV-750 (Colo. Dist. Ct. City & County of Denver Aug. 21, 1995)
(holding that sexual orientation is protected under the Lifestyle Statute and that
“[c]learly the legislature did not act to modify the bill's language so as to exclude
sexual orientation from its protection. The legislative history shows that the
legislative bodies were aware of the implications of its statutory language”); Norris
v. Gordon, No. 94-CV-460 (Colo. Dist. Ct. Boulder County Aug. 15, 1994) (denying
defendant’s motion for summary judgment under § 24-34-402.5 on the basis of
evidence that the plaintiff was fired because of her lesbianism).
26. Borquez, No. 93-CA-1805. The verdict was also based upon an invasion of
privacy claim. Id.
27. Adding to the Lifestyle Statute’s ambiguity is the fact that it fails to specify
a statute of limitations. The United States District Court for the District of Colorado
has held that the six-month statute of limitations for the Discrimination Statute,
CoLO. REV. STAT. § 24-34-403 (Supp. 1995), is to be applied. Galieti, 840 F. Supp. at
106; Slater v. King Soopers, Inc., 809 F. Supp. 809, 810 & n.1 (D. Colo. 1992).
28. Galieti, 840 F, Supp. at 105.
29. Slater, 809 F. Supp. at 810.
30. Id.at810n.l.
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As these cases demonstrate, the Lifestyle Statute can
encompass a wide class of individual activities. Protection on the
basis of sexual orientation, interoffice dating, and political
affiliation represents a major departure from the traditional
classes protected under the Discrimination Statute.?! In addition,
the protections afforded under the Lifestyle Statute constitute a
significant expansion of Colorado common law.

B. Departure from Colorado Common Law

Although Colorado’s employment law generally provides little
protection for employees who are not covered by the Discrimina-
tion Statute, victims of lifestyle discrimination could attempt to
recover under two common law theories. These areas include
exceptions to the employment at will doctrine and the tort of
intentional infliction of emotional distress. As will be shown,
however, Colorado courts have demonstrated little inclination to
restrict the employment at will doctrine, as evidenced by the
adoption of a limited public-policy exception and the rejection of
an implied covenant of good faith. In addition, the state’s courts
have been extremely reluctant to allow employees to recover
under an emotional distress claim. Therefore, prior to the
enactment of the Lifestyle Statute, Colorado courts would have
been unlikely to grant relief to employees terminated on the basis
of their smoking habits, sexual orientation, or dating choices.

1. Employment At Will

Colorado has a strong tradition of employment at will.®
Under this rule, employers and employees who do not operate
under a contract for a fixed duration are free to terminate the
employment relationship at any time, for any reason, without

31. However, Colorado does have a statute protecting the right to political
affiliation in the organized labor setting. COLO. REV. STAT. § 8-2-108 (1986).

32. Recent Colorado Supreme Court decisions have adhered to the employment
at will doctrine despite creating limited exceptions. See Martin Marietta Corp. v.
Lorenz, 823 P.2d 100 (Colo. 1992); Churchey v. Adolph Coors Co., 759 P.2d 1336
(Colo. 1988). See also Kansas Pac. Ry. Co. v. Roberson, 3 Colo. 142 (1876) (rejecting
the English rule that an employment contract has an implied term of one year);
Pittman v. Larson Distrib. Co., 724 P.2d 1379 (Colo. Ct. App. 1986) (holding that a
good-faith exception to employment at will does not exist in Colorado).
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legal liability.® Colorado has also furthered its commitment to
employment at will by refusing to extend the implied covenant of
good faith and fair dealing found in commercial contracts® to the
employment setting.*® By way of contrast, several states,
including Montana, imply a covenant of good faith and fair
dealing in employment relationships.®®- Although this exception
is the area of law most likely to afford protection to employees
dismissed because of their off-duty conduct,”” it is one that
Colorado has repeatedly declined to adopt.*®

However, Colorado does provide two limited exceptions to the
employment at will doctrine, based either on an implied employ-
ment contract or a public-policy exception. An implied employ-
ment contract may arise when an employee is able to enforce the
terms listed in a company’s employment manual to rebut the
presumption of employment at will under either an implied
contract or a promissory estoppel theory.* To obtain relief under
contract principles, the employee must show that the termination
procedure in the manual was part of the employer’s offer of
employment and that the employee’s continued employment
constituted acceptance and consideration.”’ If these requirements
cannot be met, the employee may still obtain relief under a
promissory estoppel theory by showing that the employer should
have expected the employee to consider the manual as a commit-
ment, that the employee relied on the termination procedures,
and that justice dictates that the procedures be followed."
However, only those sections of an employment manual that

33. Martin Marietta, 823 P.2d at 100. Moreover, a contract for a fixed term is
not created based on the fact that an employee’s salary is payable in periodic
installments or annually. Justice v. Stanley Aviation Corp., 530 P.2d 984 (Colo. Ct.
App. 1974).

34. CoOLO. REV. STAT. § 4-1-203 (1992).

35. Pittnan, 724 P.2d at 1385.

36. Stark v. Circle K Corp., 751 P.2d 162, 166 (Mont. 1988).

387. Seeinfra part ILB.

38. Farmer v. Central Bancorporation, 761 P.2d 220 (Colo. Ct. App. 1988)
(declining to adopt the good-faith exception); Montoya v. Local Union III of Int'l Bhd.
of Elec. Workers, 755 P.2d 1221 (Colo. Ct. App. 1988) (declining to adopt the good-
faith exception); Pittman, 724 P.2d at 1379 (holding that the good-faith exception does
not extend to the employment setting).

39. Continental Air Lines v. Keenan, 731 P.2d 708 (Colo. 1987) (overturnmg
summary judgment where employee was denied a hearing provided for in an
employee handbook).

40. Id. at 711.

41. Id. at712.
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relate to discharge or job security are applicable.* Therefore, an
employee’s lifestyle choices receive only limited protection under
these theories of relief, as they must be tied to an employer’s
termination policy in order to be protected.

The Colorado Supreme Court has also articulated a public-
policy exception to the at-will doctrine.” The exception arises if
an employee is dismissed for refusing to perform an illegal act,
forsake a public duty,* or forgo a job-related right or privilege
(such as worker’s compensation).” The employee’s burden is
substantial: he or she is required to prove that the action
required by the employer would violate a specific statute regard-
ing public health, safety, or welfare, or that complying with the
employer would undermine a clearly expressed public policy
concerning the employee’s rights as a citizen or worker.* In
addition, the employee must present evidence that the employer
was aware, or should have been aware, that the employee's
refusal to comply was based on his or her reasonable belief that
the employer’s request was illegal or contrary to the employee’s
rights.*’

The term “public-policy exception” tends to be misleading, as
it encompasses only a very limited and particularly egregious set
of circumstances. The exception is not likely to offer any protec-
tion for employees discharged on the basis of lifestyle discrimina-
tion because it has been restrictively construed by the courts. For
example, in Mares v. ConAgra Poultry Company, an employee
was fired for violating the company’s drug testing policy by
refusing to divulge the medications prescribed to her.*®* The
Tenth Circuit Court of Appeals, construing Colorado law, held
that she could not state a claim under the public-policy exception

42. Corbin v. Sinclair Mktg., 684 P.2d 265 (Colo. Ct. App. 1984).

43. Martin Marietta Corp. v. Lorenz, 823 P.2d 100 (Colo. 1992) (holding that the
plaintiff could state a prima facie case under the exception where he was ordered by

- his employer to misrepresent to the government quality control deficiencies in
-violation of a federal statute). According to the court, this exception is one that the
.'vast majority of states have adopted. Id. at 105-06.

44. The court cited jury duty as an example of a public duty, id. at 109, which
is a discharge practice already prohibited under COLO. REV. STAT. § 13-71-134(1)
-(Supp. 1995).

. 45. Martin Marietta, 823 P.2d at 107, 109.

46. Id. at 109.

47. Id.

48. 971 F.2d 492 (10th Cir. 1992).
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because a refusal to disclose her medical history was not a refusal
to perform an illegal act.*®

Thus, under the narrow exceptions to Colorado’s tradition of
employment at will, employees will be able to recover on the basis
of lifestyle discrimination only in very rare circumstances. Such
circumstances could arise, for example, if the employer had an
explicit termination policy outlined in an employment manual
that protected an employee’s lifestyle choice. However, it is
unlikely that an employee manual would protect lifestyle choices
such as sexual orientation, political participation, or smoking.

2. Intentional Infliction of Emotional Distress

Another potential common-law basis for relief for employees
discharged because of lifestyle discrimination is the tort of
intentional infliction of emotional distress.’® However, under
traditional Colorado law, the standard for establishing liability
for a tort committed in the employment context is quite high. The
employee must prove that the employer’s conduct was extreme
and outrageous, that it was engaged in recklessly or with the
intent of causing severe emotional distress, and that it caused the
employee severe distress.®

Colorado courts have rarely found an employer’s dismissal of
an employee to be sufficiently outrageous as to constitute
intentional infliction of emotional distress.’® In fact, it is “well-
-settled under Colorado law that discharge from employment,
without more, is not outrageous conduct.”® In order for a
discharged employee to state a claim for outrageous conduct, the
employer’s behavior must have been “truly outrageous” and
beyond unfair.®® For example, the court of appeals found an
employer’s conduct to be potentially outrageous when it was
alleged that he had sexually harassed, ridiculed, threatened, and

49. Id. at 496.

50. This claim is otherwise known as the tort of outrageous conduct.

51. Rawson v. Sears Roebuck & Co., 530 F. Supp. 776 (D. Colo. 1982). N

52. See Grandchamp v. United Air Lines, 854 F.2d 381 (10th Cir. 1988) (holding
that an employee’s age-discrimination claim did not constitute outrageous conduct);
Rawson, 530 F. Supp. at 776 (firing employee after 33 years of employment without
giving opportunity to resign with dignity not outrageous).

53. Grandchamp, 854 F.2d at 384.

54, Id.
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ultimately fired an employee.®® Although Colorado courts are
unlikely to be permissive in this area, employees who have faced
lifestyle discrimination in other jurisdictions have been able to
obtain relief under this theory.*

II. LIFESTYLE DISCRIMINATION PROTECTION IN OTHER
JURISDICTIONS: INDICATIONS OF COLORADO’S NEW
POTENTIAL COVERAGE

Lifestyle statutes enacted in other states are much narrower
in scope than Colorado’s and indicate what a tremendous step the
state has taken. Decisions from other jurisdictions that provide
a stronger level of protection for the rights of employees illustrate
the types of claims that may now be successfully brought under
the Lifestyle Statute. These examples, compared with traditional
Colorado law, show what a substantial departure the Colorado
legislature has made from the state’s history of employment
jurisprudence.

A. Lifestyle Statutes from Other States

Twenty-eight states have enacted statutes to protect employ-
ees from various types of lifestyle discrimination.’” A comparison
of the Lifestyle Statute with statutes from other states illustrates
the breadth and ambiguity of Colorado’s statute. The majority of
these states limit protection to discrimination in hiring or firing

55. Wing v. JMB Property Management Corp., 714 P.2d 916 (Colo. Ct. App.
1985) (overturning summary judgment for the employer)

56. See discussion infra part I1.B.

57. ARIZ. REV. STAT. ANN. § 36-601.02(F) (1993), CoLO. REV. STAT. § 24-34-402.5
(Supp. 1995); CONN. GEN. STAT. § 31-40s (Supp. 1995); ILL. ANN. STAT. ch. 820, para.
55/5 (Smith-Hurd 1993); IND. CODE ANN. § 22-5-4-1 (Burns 1992); KY. REV. STAT. ANN.
§ 344.040 (Baldwin 1993); LA. REV. STAT. ANN. § 23:966 (West Supp. 1995); ME. REV.
STAT. ANN. tit, 26, § 597 (West Supp. 1994); MINN. STAT. § 181.938 (1993); MisS. CODE
ANN. § 71-7-33 (1993); MONT. CODE ANN. § 39-2-313 (1993); NEV. REV. STAT. ANN. §
613.333 Michie 1995); N.H. REV. STAT. ANN. § 275:37-a (Supp. 1994); N.J. REV. STAT.
§ 34:6B-1 (1994); N.M. STAT. ANN. § 50-11-3 (Michie 1993); N.Y. LAB. Law § 201-d
(McKinney Supp. 1995); N.C. GEN. STAT. § 95-28.2 (1994); N.D. CENT. CODE § 14-02.4-
01 (1991 & Supp. 1995); OKLA STAT. tit. 40, § 500 (Supp. 1996); OR. REV. STAT. §
659.380 (Supp. 1994); R.I. GEN. LAWS § 23-20.7.1-1 (Supp. 1994); S.C. CODE ANN. § 41-
1-85 (Law. Co-op Supp. 1994); S.D. CODIFIED LAWS ANN. § 60-4-11 (1993); TENN. CODE
ANN. § 50-1-304 (1991); VA. CODE ANN. § 15.1-29.18 (Michie 1989); W. VA. CODE § 21-
3-19 (Supp. 1995); WIs. STAT. § 111.31 (1988 & Supp. 1994); WYO. STAT. § 27-9-105
(1991 & Supp. 1995).



154 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 67
based on “off-duty use of tobacco products,”® while a few states
protect the “lawful use of lawful products.” North Carolina’s
approach is representative of the states that have enacted well-
tailored statutes designed to prevent employers from making
employment decisions on the basis of a person’s off-duty smoking
or drinking habits.®* North Carolina’s statute applies to both
employment decisions and terms or conditions of employment.®
In addition, the statute provides several pertinent exceptions,
such as for failure to comply with an employer’s substance abuse
program, and it sets forth specific criteria that must be met in
order for an employer to distinguish among employees for the
purpose of determining their health or life insurance rates.®
Finally, the statute clearly specifies the remedies available to an
aggrieved employee.®

Only two states have adopted lifestyle discrimination
statutes that are comparable in breadth to the Colorado statute.®
In 1991, North Dakota added a lifestyle discrimination provision
to its general discrimination statute.®® In addition to protection
for classes such as race and sex, the statute prohibits discrimina-
tion against “participation in lawful activity off the employer’s
premises during non-working hours.”® Such activity must not
conflict with the “essential business-related interests” of the
employer.” North Dakota’s statute is broader than Colorado’s in
that it protects employees at the hiring stage. In addition, it
incorporates off-duty conduct into the provision that covers
traditional classes such as sex, race, and religion.®

In 1992, New York adopted its version of a lifestyle statute,
which goes beyond Colorado’s protection against discharge by
prohibiting an employer from refusing to hire, discharge, or

58. See, e.g., ME. REV. STAT. ANN. tit. 26, § 597 (West Supp. 1994); OR. REV.
STAT. § 659.380 (Supp. 1994); VA. CODE ANN. § 15.1-29.18 (Michie 1989).

59. See ILL. ANN. STAT. ch. 820, para. 55/5 (Smith-Hurd 1993); NEV. REV. STAT.
ANN. § 613.333 (Michie 1995); N.C. GEN. STAT. § 95-28.2 (1994).

60. N.C.GEN. STAT. § 95-28.2 (1994).

61. Id.§ 95-28.2(b).

62. Id.§ 95-28.2(c), (d).

63. Id. § 95-28.2(), ().

64. See N.Y. LaB. LAW § 201-d McKinney Supp. 1995); N.D. CENT. CODE § 14-
02.4-01 (1993). :

65. N.D. CENT. CODE § 14-02.4-01.

66. Id. '

67. Id.

68. N.D. CENT. CODE § 14-02.4-03 (1991 & Supp. 1995).
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discriminate in compensation or promotion on the basis of off-
duty conduct.®® New York specifies that the protected conduct
must be legal, and it limits the conduct to political activity, use of
consumable products, recreational activities, and membership in
a union.” Colorado’s statute is broader in that it protects all
“lawful activities,” and the exceptions provided for employers
under New York’s statute are more substantial.”? For example,
New York allows exceptions where a conflict of interest arises,”
where permissible under the employer’s alcohol and substance
abuse workplace policy,” or for the purpose of creating distinc-
tions in health, disability, or life insurance policies™ based on the
employee’s recreational activities or use of consumable products.”™

The New York courts have interpreted two cases under their
state’s lifestyle statute.” The first case, State v. Wal-Mart Stores,
involved facts similar to a case that was brought under the
Colorado statute.” The New York case involved two employees
who were discharged because they were dating while one of the
employees was in the process of a divorce.”® The company’s
employee handbook prohibited dating between a married

69. The relevant portion states:

9. Unless otherwise provided by law, it shall be unlawful for any employer
or employment agency to refuse to hire, employ or license, or to discharge
from employment or otherwise discriminate against an individual in
compensation, promotion or terms, conditions or privileges of employment
because of*
a. an individual’s political activities outside of working hours, off of the
employer’s premises and without use of the employer’s equipment or other
property, if such activities are legal . . .
b. an individual’s legal use of consumable products prior to the beginning
or after the conclusion of the employee’s work hours . . .
c. an individual’s legal recreational activities outside work hours . . .
d. an individual’s membership in a union. .. ..

N.Y. LAB. Law § 201-d(2) (McKinney Supp. 1995).

70. Id.

71. Id. § 201-d(3)-(6).

72. Id. § 201-d(3)(a).

73. Id. § 201-d(4)(ii).

74. This exception represents a major blow to employees given that employers
are likely to discriminate against their employees’ off-duty conduct for the purpose
of lowering insurance rates. See Maltby & Dushman, supra note 11, at 645; Sculco,
supra note 8, at 881.

75. N.Y.LaB.Law § 201-d(6) McKinney Supp. 1995).

76. State v. Wal-Mart Stores, No. 80737/93, 1993 WL 649275 (N.Y. Sup. Ct. Dec.
16, 1993), rev'd, 621 N.Y.S.2d 158 (N.Y. App. Div. 1995); Pasch v. Katz Media Corp.,
No. 94-CIV-8554, 1995 WL 469710 (S.D.N.Y. Aug. 8, 1995).

77. See Galieti v. State Farm Mut. Ins. Co., 840 F. Supp. 104, 105 (D. Colo. 1993)
(employee terminated for refusing to cease seeing fellow employee socially).

78. Wal-Mart Stores, 1993 WL 649275, at *1.
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associate and another associate who was not his or her spouse.”™
The state brought suit on behalf of the employees for their
reinstatement, back pay, and injunctive relief.** The New York
Supreme Court denied relief, holding that the term “recreational
activity” does not include dating.®

The second New York case took a much more expansive view
of New York’s lifestyle statute. In Pasch v. Katz Media Corp., the
United States District Court for the Southern District of New
York held that, despite the Wal-Mart case, employee cohabitation
is a “recreational activity” protected under New York’s statute.®
In contrast, because Colorado’s Lifestyle Statute does not place
limits on prohibited conduct such as “recreational activity,”® this
dispute would not arise, and Colorado employees situated
similarly to those in the New York cases would likely prevail.

B. Employment At Will Exceptwns and Outrageous
Conduct Claims

Relatively few jurisdictions have adopted an implied cove-
nant of good-faith exception to the employment at will doctrine.®
However, in the more pro-employee jurisdictions, interesting
lifestyle discrimination claims have been raised under the good-
faith and public-policy exceptions and the tort of outrageous
conduct. These cases involve behavior that could be classified as
“lawful activity” and thereby illustrate results that could be

79. Id.

80. Wal-Mart Stores, 621 N.Y.S.2d at 158.

81. Id. at 159. New York defines “recreational activity” as “lawful, leisure-time
activity, for which the employee receives no compensation and which is generally
engaged in for recreational purposes, including but not limited to sports, games,
hobbies, exercise, reading and the viewing of television, movies and similar material.”
N.Y. LAB. Law § 201-d(1)(b) (McKinney Supp. 1995). Ironically, the Appellate
Division suggested that if two people went bowling on a date, they would not be
protected under the statute, but if they went without any romantlc interest, they
would be protected. 621 N.Y.S.2d at 159.

82. No. 94-CIV-8554, 1995 WL 469710, at *3 (S.D.N.Y. Aug. 8, 1995) (finding
that the statute was intended to protect social activities regardless of romantic
involvement). :

83. COLO. REV. STAT. § 24-34-402.5 (Supp. 1995).

84. For lists of jurisdictions that have or have not adopted the good-faith
exception, see Melnick v. State Farm Mut. Auto. Ins. Co., 749 P.2d 1105, 1109-10
(N.M. 1988) (declining to adopt exception); Morriss v. Coleman Co., 738 P.2d 841, 850-
51 (Kan. 1987) (declining to adopt exception); Holmes v. Union Oil Co. of Cal., 760
P.2d 1189, 1196 (Idaho Ct. App. 1988) (declining to adopt exception).
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achieved under the Lifestyle Statute. When contrasted with the
results achieved by employees under Colorado’s exceptions to
employment at will and outrageous conduct claims,® these cases
point to the vast expansion of protection provided under the
Lifestyle Statute. :

For example, a California court awarded an employee
$300,000 in damages because she was discharged for dating a
manager of a rival firm.* The employer gave the employee a few
days to choose between the relationship and her job, but then
terminated her the next day without further discussion.’” The
court upheld the jury’s findings that the company violated its
duty of good faith to deal openly and fairly with the plaintiff and
that its behavior amounted to extreme and outrageous conduct.®®
Colorado courts would be unlikely to hold that these circum-
stances constituted extreme and outrageous conduct and do not
recognize a claim for bad-faith dealings in the employment
context.® Yet under the Lifestyle Statute, dating a competitor’s
employee would be protected as a “lawful activity,” and the
plaintiff would be able to prevail as long as the jury found, as one
did in this case, that there was no conflict of interest.*

Another California court awarded an employee almost
$8 million for intentional infliction of emotional distress, bad
faith, and other tort and implied contract violations.” The
employer dismissed the plaintiff, a highly regarded nineteen-year
employee, because he accidentally left a memo in the copy room
that explained “house rules” for a gay sex party he planned to
attend.” The employer later fabricated a negative evaluation of
the employee’s job performance.”® The court found that the
employee was fired because he was a homosexual.** Although
traditional Colorado case law would have denied this plaintiff a

85. See discussion supra part I.B.

86. Rulon-Miller v. IBM Corp., 208 Cal. Rptr. 524 (Cal. Ct. App. 1984).

87. Id. at 527-28.

88. Id. at 532, 535.

89. See supra part I.LB.

90. CoLO. REV. STAT. § 24-34-402.5 (Supp. 1995); Rulon-Miller, 208 Cal. Rptr.
at 531-32.

91. Collins v. Shell Qil Co., No. 610983-5, 1991 WL 147364 (Cal. Super. Ct.
Alameda County June 13, 1991).

92. Id. at*2.

93. Id. at*4.

94. Id.
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remedy, homosexual behavior is “lawful activity”®® that would be
protected under the Lifestyle Statute.”® Moreover, it is unlikely
that a court would hold that an employee’s sexual orientation,
which was revealed through one mistaken incident, falls under
either the “bona-fide occupational requirement” or the “conflict of
interest” exceptions.”

Other conduct that could fall under the Lifestyle Statute’s
protection of “lawful activities” includes engaging in an adulter-
ous relationship® and joining a subversive political organiza-
tion.*

In effect, the Lifestyle Statute affords employees the same
broad protection as do the implied good-faith and emotional
distress claims allowed in other jurisdictions, claims that
Colorado courts have repeatedly barred.® By doing so, the
Lifestyle Statute undermines and contradicts decades of strong
support for employment at will principles by the state’s courts.
Not only does the Lifestyle Statute constitute a dramatic depar-
ture from traditional Colorado employment law, but, as discussed
below, the statute is of questionable value to the state and fails
to accomplish its goals.

III. PoLicy IMPLICATIONS: WHAT PURPOSE DOES THE
LIFESTYLE STATUTE SERVE?

Colorado’s Lifestyle Statute represents poor policy-making for
several reasons. First, the statute severely erodes Colorado’s
employment at will doctrine in a way that adversely impacts both
employers and employees. Second, the class of persons that the

95. Homosexual sodomy is not a crime in Colorado as it is in many other states.
See, e.g., GA. CODE. ANN. § 16-6-2 (Michie 1992).

96. Borquez v. Robert C. Ozer, P.C., No. 93-CA-1805 (Colo. Ct. App. Nov. 9,
1995).

97. CoLO. REV. STAT. §24-34-402.5(2) (Supp. 1995).

98. In Slohoda v. United Parcel Serv., 475 A.2d 618 (N.J. Super. Ct. App. Div.
1984), the court rejected the defendant’s motion for summary judgment in a case
involving an employee who claimed that he was discharged for having an adulterous
relationship.

99. In Bellamy v. Mason’s Stores, Inc., 508 F.2d 504 (4th Cir. 1974), the Fourth
Circuit rejected an employee’s claim that his civil rights were violated when he was
dismissed because of his involvement with the KKK. In contrast, Colorado courts
might provide greater protection for participation in subversive political
organizations. See Slater v. King Soopers, Inc., 809 F. Supp. 809 (D. Colo. 1992)
(considering protection of KKK involvement under § 24-34-402.5).

100. See discussion supra part 1.B.
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statute protects—those who engage in legal activities away from
work and on their own time—is both over- and underinclusive.
Finally, the statute fails to meet its true purpose: protection of
smokers from discrimination.

A. Erosion of Employment At Will

Employment at will has inspired extensive discussion by
legal scholars on both sides of the issue, with commentators
either decrying its erosion or advocating its modification or
abandonment. Opponents of employment at will suggest it is an
oppressive and outmoded doctrine because employees rely heavily
on their jobs and, typically, employers possess greater power than
their employees.!” The New Hampshire Supreme Court, in
creating an exception to employment at will, stated that dis-
charge “motivated by bad faith or malice or based on retaliation
is not [in] the best interest of the economic system or the public
good.”” An additional pragmatic argument is that employees are
less likely to be motivated by the threat of discharge than they
are by the expectation of long-term employment, and they are
more reluctant to litigate over their discharge if presented with
a reasonable justification for their termination (which would be
required if employment at will were abandoned).'®®

However, Colorado has adhered to the principle of employ-
ment at will with narrow exceptions.’® The state’s position is
supported by proponents of employment at will who suggest that
the doctrine confers specific advantages on both the employer and
the employee because it allows a free exchange of labor and
capital.’® The employee is motivated to do good work in order to
keep his or her job, and the employer is motivated to provide good

101. Lawrence E. Blades, Employment At Will vs. Individual Freedom: On
Limiting the Abusive Exercise of Employer Power, 67 COLUM. L. REV. 1404 (1967)
(arguing that employment at will is a threat to individual freedom).

102. Monge v. Beebe Rubber Co., 316 A.2d 549, 551 (N.H. 1974) (adopting a
good-faith exception to employment at will).

103. Arthur S. Leonard, A New Common Law of Employment Termination, 66
N.C. L. REV. 631, 677-78 (1988) (advocating a system, based on the good-faith
exception, that would require employers to justify their decision to dismiss an
employee).

~ 104. See discussion supra part 1.B.1.

105. RICHARD A. EPSTEIN, FORBIDDEN GROUNDS: THE CASE AGAINST

EMPLOYMENT DISCRIMINATION LAWS 156-57 (1992).
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working conditions so that the employee will want to stay.!%
Moreover, erosion of the at-will rule is believed to lead to lower
wages and fewer people employed as a result of increased
litigation costs and a reluctance by employers to fire under-
productive workers.’®” Abrogation of the at-will rule is also seen
as an obstacle to a state’s ability to attract new business.!®
Injustice is also cited as a reason for retention of employment at
will, as erosion of the doctrine results in favoritism among certain
groups and economic dislocation among others, without sufficient
consideration of who gains and who loses.!®

While advocates of the Lifestyle Statute believe that employ-
ees should be free to do what they choose while off-duty,*°
proponents of employment at will point to the importance of the
employer’s freedom to make work-related decisions.’’ This
argument cannot be ignored in the context of Colorado’s Lifestyle
Statute, because the statute’s breadth covers a variety of very
personal and controversial lifestyle choices.!'? The statute’s
requirement that the employer ignore an employee’s lifestyle
choices creates an imbalance in the employment at will relation-
ship, given that the employee is not forced to remain working for
an employer whose personal lifestyle decisions are offensive to
him or her. For example, if an employee were similarly bound, he
or she would not be able to quit working for the employer based
on the employer’s off-duty participation in an organization or
event abhorrent to the personal beliefs of the employee.

For the employer, the most cumbersome aspect of the
Lifestyle Statute and the strongest argument for retaining the at-

106. Id.

107. ANDREW D. HILL, “WRONGFUL DISCHARGE” AND THE DEROGATION OF THE AT-
WILL EMPLOYMENT DOCTRINE 144, 151, 156 (1987); James W. Hubbell, Retaliatory
Discharge and the Economics of Deterrence, 60 U. CoLO. L. REV. 91, 99 (1989).

108. HILL, supra note 107, at 146-47.

109. See EPSTEIN, supra note 105, at 497-98. The Lifestyle Statute provides a
perfect example of Epstein’s point. Given the statute’s broad focus, it arbitrarily
protects employees’ behavior that can be classified as “lawful activity,” but perhaps
not behavior that is considered a status rather than an activity. See Borquez v.
Robert C. Ozer, P.C., No. 93-CA-1805 (Colo. Ct. App. Nov. 9, 1995) and discussion
infra part IILB.

110. Maltby & Dushman, supra note 11.

111. Richard A. Epstein, In Defense of the Contract at Will, 51 U. CHI. L. REV.
947, 953 (1984) (defending employment at will on the basis that it benefits both the
employer and the employee).

112. For a discussion of the activities protected under the Lifestyle Statute, see -
supra part LA. .
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will doctrine is the administrative burden it has created. One
commentator writes that “[t]he harsh consequences to employees
of discharges made in bad faith could be equaled by the enormous
burden which may befall an employer who is forced to justify to
a jury each and every employee discharge. The financial burden
of this potential consequence is ominous.”'** While any erosion of
employment at will is certain to create additional burdens for
employers, the Lifestyle Statute is especially burdensome.

The Lifestyle Statute’s vagueness, and employers’ fear of
lawsuits arising under it, will lead to a variety of increased
administrative costs for the employer. For example, an em-
ployer’s uncertainty regarding what “lawful activity” may include
will likely lead to increased documentation and efforts to
comply. Given the statute’s breadth, these efforts may require
a substantial investment of time and a complete reevaluation of
the employer’s policies.!!®

The administrative burden on the employer also bears on the
employer’s consideration of whether to discharge an employee.
Prior to doing so, an employer must review an exhaustive list of
potential lifestyle choices that may be implicated by its decision.
Because of the Lifestyle Statute’s reach, the employer may come
to the conclusion that it must retain an underproductive worker
or face a lawsuit, regardless of the employer’s true motivation. If
the employer persists in its desire to fire an employee, even
though the reason may seem to involve a lifestyle choice, the
employer must be able to prove in court that its decision was
either based on other considerations or falls under one of the
exceptions to the Lifestyle Statute.!'® Therefore, whether or not

113. Gary E. Murg & Clifford Scharman, Employment At Will: Do the Exceptions
QOverwhelm the Rule?, 23 B.C. L. REv. 329, 383 (1982) (cautioning against haste in
expansion of the exceptions to employment at will and advising employers to adopt
formal discharge procedures).

114. JAMES N. DERTOUZOS ET AL., THE INSTITUTE FOR CIVIL JUSTICE, THE LEGAL
AND ECONOMIC CONSEQUENCES OF WRONGFUL TERMINATION 47-48 (1988).
Interestingly, this study shows that the aggregate legal costs for wrongful
termination litigation are not very large, averaging $12.25 per worker. Instead, the
threat of litigation is likely to result in hidden costs, such as administrative costs. Id.

115. For example, the employer may wish to reduce its exposure to litigation by
reevaluating its employee handbook. See Charles T. Passaglia, State Laws: A
Growing Minefield For Employers, 23 COLO. LAW. 1089 (1994) (offering advice to
employers for compliance with § 24-34-402.5 and other employment laws).

116. For example, an employer who wishes to fire two of its employees who are
dating because they are unable to remain professional at work must be able to prove
that it is their behavior at work that it objects to, not the fact that they are dating.
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a lifestyle choice is implicated by the employer’s decision to
terminate an employee, the Lifestyle Statute imposes an enor-
mous burden on the employer’s finances, time, and energy.

Finally, the Lifestyle Statute has already led to increased
litigation,'”” which is likely to multiply given the statute’s
generous protection of all off-duty legal activity.!’® The Lifestyle
Statute increases the employer’s exposure to litigation not only
because of its breadth, but also because, unlike race or gender,
lifestyle choices are not always apparent on the surface. As a
result, an employee may use a lifestyle choice as an ex-post-facto
reason for his or her discharge. Therefore, in addition to the
usual arguments that arise when erosion of employment at will
is considered, the Lifestyle Statute creates particular burdens for
the employer, as well as the legal system, that advise against
expansion of Colorado’s traditional discrimination law in this
manner.

B. Adoption of an Ill-Defined Class

By granting protection to employees based on their “lawful
activity,” Colorado’s Lifestyle Statute encompasses an extremely
broad class of people, including those who engage in interoffice
dating, extramarital affairs, homosexual activity, smoking, and
political activity. Moreover, the protection accorded this vast
class of employees has been raised to an unprecedented level.'*?
The Colorado legislature’s justification for enacting such a broad
statute was that employers should not be able to tell employees
what to do on their own time.'® However, the Lifestyle Statute
is an inappropriate response to a problem of questionable
magnitude.

117. See supra notes 25, 27-30 and accompanying text.

118. See Steven M. Kaufmann & John A. Chanin, Perfectly Good Laws Too Often
Twisted Beyond Original Intent, DENvV. BUS. J., Sept. 9-15, 1994, at 18A (quoting an
attorney as saying, “I am at a loss as to why this law has not been used more in anti-
gay discrimination cases”). Most recently, the Lifestyle Statute was cited as the
reason that the Academy of Charter Schools abandoned its policy of dismissal of
teachers for “evidence of sexual behavior outside of holy wedlock or legal matrimony.”
Adams Board Opposes Morality Clause Proposed By Charter School, COLO. SPRINGS
GAZETTE TELEGRAPH , Apr. 8, 1995, at B7.

119. See supra discussion part I. '

120. Hearings on H.B. 1123, supra note 5. As explained in supra note 5
however, legislators appeared to be using this justification to defend their protectlon
of smokers. ’
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The Lifestyle Statute is inappropriate because it is vastly
over- and underinclusive. The problem of overinclusiveness
arises because the statute protects a mammoth class of people
without a demonstrated need to do so and without justification
under principles of discrimination law. Moreover, the Lifestyle
Statute equates discrimination based on smoking or adultery
with discrimination based on race or sex. The Lifestyle Statute
is simultaneously underinclusive because it devalues rights
deserving of explicit protection. Further, it opens a backdoor to
protection against discrimination based upon sexual orientation,
and it allows for arbitrary distinctions resulting in exclusion of
equally deserving classes. ,

The overinclusiveness of the Lifestyle Statute primarily
results from the lack of a demonstrated need for such a vast
expansion of traditional employment law and the corresponding
burdens to an employer’s freedom to run its business. Colorado
legislators were able to offer only one Colorado-based “lawful
activity” example, which concerned smoking, to demonstrate a
need for the Lifestyle Statute.’* Given this, a statute that covers
only the class of smokers would more appropriately further the
legislature’s goal, while being less burdensome to the employer.'*
The legislature’s action also may have been premature, as it
comes at a time when employers are discovering for themselves
that it can be counterproductive to have workplace policies that
are overly intrusive with regard to employees’ private lives.'?®

The Lifestyle Statute is also overinclusive because it provides
discrimination protection to an infinite class without individual
consideration of moral or traditional reasons for extending
protection to each “lawful activity.” One legal scholar has
outlined four moral considerations that can be used in determin-
ing whether a particular activity or trait should be considered in

121. Hearings on H.B. 1123, supra note 5, at Feb. 5, 1990 (statement of
Representative Ruth Wright during House debate).

122. See supra discussion part IIL.A.

123. This is particularly true with regard to employee dating policies. Alex
Markels, Management: Employers’ Dilemina: Whether to Regulate Romance, WALL ST.
J., Feb. 14, 1995, at Bl (citing a study by the Society for Human Resource
Management finding that fewer -than 10% of companies have broad policies
prohibiting coworkers from dating). The reluctance on the part of employers to
regulate dating is attributed to concern over employees’ privacy rights, the inability
of employers to apply such policies evenhandedly, the potential injury to the
company’s ability to “woo top talent,” as well as employers’ fear of litigation. Id.
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an employment decision.’* The first factor to be considered is the
nature and legitimacy of the employer’s preference. For example,
Professor Wertheimer states that it is more legitimate to consider
characteristics attributable to free will than it is to consider those
that are innate; that a preference is not legitimate if it is based on
“hierarchical judgments about social groups”; and that a prefer-
ence for those who have been victimized in the past is
legitimate.’”® The additional factors include the employer’s right
of association, considerations of social utility, and considerations
of social justice.'?

Professor Wertheimer’'s four factors illustrate how
overinclusive the Lifestyle Statute is in its protection of legal
activities, as each activity protected under the Lifestyle Statute
would draw a different conclusion according to his analysis. For
example, under the first factor, interoffice dating is undertaken
according to free will, its participants do not constitute a “social
group,” and it is not behavior that historically has been subject to
discrimination. Under the second factor, one can imagine that an
employer may wish to avoid the instability that sometimes
accompanies interoffice dating.’* Finally, consideration of social
utility and social justice do not dictate protection for employees
who date within the office.’®  According to Professor
Wertheimer’s analysis then, an employer should be free to
consider interoffice dating when making employment decisions.
However, when one considers homosexuality, another “lawful
activity” covered under the Lifestyle Statute, an entirely different
result arises.’”® Given that not every protected activity will draw

124. Alan Wertheimer, Jobs, Qualifications, and Preferences, 94 ETHICS 99
(1983) (examining problems stemming from “hiring the best qualified” and suggesting
rules for taking into account “reaction qualifications”). Other commentators have
also examined various justifications for discrimination. See Larry Alexander, What
Makes Wrongful Discrimination Wrong? Biases, Preferences, Stereotypes, and Proxies,
141 U, Pa. L. REvV. 149 (1992); Richard A. Wasserstrom, Racism, Sexisin, and
Preferential Treatment: An Approach to the Topics, 24 UCLA L. REV. 581 (1977).

125. Wertheimer, supra note 124, at 107-109.

126. Id.

127. In addition to concerns over a tense office atmosphere, dating policies can
provide protection from sexual harassment liability for employers. Markels, supra
note 123.

128. One reason for this is that once the employees have begun such a
relationship, one of them may seek employment elsewhere without carrying the
problematic lifestyle choice with them to the next job, unlike an immutable
characteristic. Markels, supra note 123.

129. Under Wertheimer’s factors, homosexuals are a social group and have been
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a positive conclusion under this analysis, it is difficult to justify
statutory protection from discrimination for such a broad class of
employees.

Lastly, the Lifestyle Statute elevates a nearly limitless class
of individuals to a level of legal protection equal to, or in some
respects above, that granted to those who are discriminated
against on the basis of race, sex, or religion.'”®® These traditional
classes have gained discrimination protection only after years of
victimization and struggle. An unneeded, boundless, and in some
cases meritless expansion of employment law devalues the
protection afforded to those discriminated against on the basis of
their inclusion in the traditional categories. The message sent by
the legislature is that protection from discrimination for employ-
ees who engage in activities such as smoking or dangerous sports
is as important as protection from racial discrimination for
employees who are black or Hispanic.

On the other hand, Colorado’s Lifestyle Statute is also
underinclusive. Classes that need and deserve protection do not
receive it in the hiring stage because the statute only protects
against termination.'® Moreover, the statute’s failure to identify
explicitly forbidden employment practices may lead to an
information breakdown if the employer has not considered all of
the possibilities encompassed under the term “lawful activity.”
Therefore, failure to delineate exactly what rights deserve
protection undervalues those rights. If the legislature believes
that smokers are worthy of protection from employment discrimi-
nation, then smokers should be given explicit statutory protection
instead of being lumped together with an enormous class for the
sake of political cover.

Similarly, the Colorado legislature has either allowed, or
intentionally provided, protection for homosexuality under the

victimized in the past. There is also considerable debate regarding whether
homosexuality is attributable to free will. John Crewdson, Study on “Gay Gene”
Challenged: Author Defends Findings Against Allegations, CHI. TRIB., June 25, 1995,
at 1. Wertheimer’s additional factors pertaining to the employer’s right of association
must then be balanced with social justice and utility considerations. Again, there is
widespread debate as to whether discrimination protection should be extended to
sexual orientation. However, according to Wertheimer's factors, homosexuals
comprise a more deserving class than do those who date coworkers.

130. See supra discussion part A,

131. See supra discussion part LA,
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“lawful activity” label.’® At the same time, several states have
begun to enact legislation to prevent discrimination on the basis
of sexual orientation and the subject is a matter of great debate
across the United States. However, the Lifestyle Statute extends
protection to sexual activity only inadvertently. Presumably this
was done without widespread public knowledge or approval.!®
Not only does this short-change the political process by preclud-
ing debate, but it also denies homosexuals express protection
under the law.'®*

132. Given the generally conservative nature of the Colorado legislature, it is
unlikely that the bill was specifically designed to protect homosexuality. However,
there is no doubt that the legislators were aware that the term “lawful activity” could
be used to protect homosexuals. For example, Senator Tebedo, when arguing against
passage of the bill stated:
“I think it does go a bit far . ... [IJf you want to address smoking, we need
to spell that out, but it’s a little broad. I may have a dry-cleaning agency,
but I may find out that my employee is the chairman of the local Ku Klux
Klan. . . . I may have an avowed homosexual. . . . This [bill] goes far
beyond [smokers].

Hearings on H.B. 1123, supra note 5, at Mar. 12, 1990.

In addition, Representative Paulson stated:

[Without this bill], we are not just going to talk about unhealthy activities
having to do with diet or . . . smoking, we're also going talk about your
private habits . ... Do we want to inquire into people’s sexual practices?
Do we want to have the employers monitor that activity? . . . [T]hat's what
we're talking about and that's what this bill is addressing.

Id. at Jan. 24, 1990.

133. The lack of public awareness is indicated by the absence of press attention
or a flood of witness testimony during the house and senate hearings. It can also be
presumed that a majority of Coloradans would not have supported such a measure,
given that two years after its enactment, the voters approved Amendment 2, which
reads:

Neither the State of Colorado, through any of its branches or
departments, nor any of its agencies, political subdivisions, municipalities
or school districts, shall enact, adopt or enforce any statute, regulation,
ordinance or policy whereby homosexual, lesbian or bisexual orientation,
conduct, practices or relationships shall constitute or otherwise be the
basis of, or entitle any person or class of persons to have or claim any
minority status, quota preferences, protected status or claim of
discrimination. This Section of the Constitution shall be in all respects
self-executing.
CoLo. CONST, art. IT, § 30b.

This amendment has been enjoined from enforcement pending a decision by the
U.S. Supreme Court.

134. One commentator argues that repeal of antisodomy statutes (Colorado does
not criminalize sodomy), coupled with the widespread passage of smokers’ rights
legislation, represents recognition of the right to privacy, and that this right should
be extended to protect explicitly gays and lesbians. David E. Morrison, Note, You've
Built the Bridge, Why Don't You Cross It? A Call For State Labor Laws Prohibiting
Private Employment Discrimination on the Basis of Sexual Orientation, 26 U. MICH.
J.L. REF. 245, 271 (1992). For an interesting contrast, see Heidi A. Sorensen, Note,
A New Gay Rights Agenda? Dynamic Statutory Interpretation and Sexual Orientation
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Finally, because the Lifestyle Statute offers such broad
protection, few employee traits will be left out. However,
employees whose traits have been excluded may legitimately
question why they should not be afforded protection as well.
Arbitrary and semantic distinctions could arise when courts begin
to interpret “lawful activity” because many activities can be
characterized as either an “activity” or a “status,” depending on
how the behavior in question is framed.'®® For example, a court
may classify someone who is overweight as having an appearance
or health problem, rather than having exercised a lifestyle choice
that involves excessive eating, thus arbitrarily excluding one
class of employee, while including a multitude of others.’® The
status-activity distinction could have the effect of denying
protection for employees whom the legislature intended to
protect.’® In addition, the distinction could exclude employees
more deserving of protection under Professor Wertheimer’s
classification than others whose behavior is clearly included
under “lawful activity.”

C. Failure to Achieve the Underlying Goal: Protection of
Smokers

- The final public policy implication that arises relates to the
Colorado legislature’s goal of protecting smokers.'*® Whether or
not smokers deserve protection is beyond the scope of this

Discrimination, 81 GEO. L.J. 2105 (1993) (arguing that existing statutes that do not
explicitly protect homosexuals should be “dynamically interpreted” to do so, as
opposed to employing other methods of protections).

135. This distinction was addressed by the Colorado Court of Appeals in
Borquez v. Robert C. Ozer, P.C., No. 93-CA-1805 (Colo. Ct. App. Nov. 9, 1995). The
defendant claimed that the jury verdict was based on Borquez's status as a
homosexual. However, the court found evidence that Borquez was dismissed because
of his sexual relationship with a man diagnosed with AIDS. In determining that
Borquez was fired because of his off-duty activity, the court found significant the
defendant’s testimony. The defendant stated, “I think there are people who conduct
themselves properly and there are people who conduct themselves in ways that I, at
least, view as improper.” Id.

186, See Patricia Hartnett, Note, Nature or Nurture, Lifestyle or Fate:
Employment Discrimination Against Obese Workers, 24 RUTGERS L.J. 807 (1993)
(arguing that lifestyle discrimination statutes should be expanded to include
_“personal characteristics”).

137. Representative Reeser stated: “if you like to eat are you going to be told
how much you can eat on the job and can you eat that much at home.” Hearings on
H.B. 1123, supra note 5, at Jan. 24, 1990 (discussing the scope of the bill).

138. Hearingson H.B. 1123, supra note 5.
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Comment.'® However, regardless of the merits of protecting
smokers, the need for such legislation is questionable. In
addition, if such a need exists, the Lifestyle Statute does not
adequately protect smokers from discrimination.'*

Whether there is an actual need for smoker protection is
unlikely because at the time the Lifestyle Statute was passed,
there was only one example offered during debate regarding a
need for protection of any lifestyle activity.'*! The example
involved a “new hire policy” that prohibited new Denver city
police officers and firefighters from using tobacco products either
on or off duty.’® Since the statute’s enactment, there have been
no reported cases brought under the statute that claim discrimi-
nation on the basis of smoking.'*® This is not surprising given the
circumstances surrounding the statute’s enactment. Colorado’s
statute was passed at the same time that many states’ smokers’
rights bills were proposed, at a time when the tobacco industry
had launched a national smokers’ rights campaign.!** In fact,
Colorado’s statute was originally proposed by the tobacco lobby.!*
This smokers’ rights campaign may have been a response to
discrimination against smokers that occurred in some areas of the
country, but there is little evidence to suggest that such discrimi-
nation was a significant problem in Colorado.

If such discrimination exists, however, the Lifestyle Statute
fails to afford smokers useful protection. The Lifestyle Statute
only protects against discrimination in decisions to fire employ-
ees, not in employers’ decisions to hire them. Ironically, the
statute will not offer protection to the group for which the
legislature expressed concern: the “new hires” in the Denver

139. For further discussion of the general policies behind discrimination on the
basis of smoking, see Mark W. Pugsley, Note, Nonsmoking Hiring Policies:
Examining the Status of Smokers Under Title I of the Americans With Disabilities Act
of 1990, 43 DUKE L.J. 1089 (1994) (discussing the rationale behind discriminating
against smokers in the workplace and concluding that smoking should not be
considered a disability under the Americans With Disabilities Act); Sculco, supra note
8 (advocating protection of employees who smoke, but not of job applicants who do so).

140. This discussion also relates to the problems of over- and underinclusiveness
discussed supra part I11.B.

141. Hearings on H.B. 1123, supra note 5.

142. Id. at Jan. 24, 1990 (House Agriculture Commlttee)

143. Kaufmann & Chanin, supra note 118.

144. Sculco, supra note 8,

145. Hearing on H.B. 1123, supra note 5, at Jan. 24, 1990 (House Agnculture
Committee). .
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police and fire departments.’*® It also will not offer the type of
help most smokers ostensibly need: protection against hiring
discrimination in order to keep a company’s health insurance
rates down.?’

If an employer wishes to employ a nonsmoking workforce in
order to keep its health insurance rates down, all it has to do is
screen out smokers through the hiring process. Therefore, the
Lifestyle Statute may lead to the unintended result of promoting
discrimination at the hiring stage, making matters worse for
smokers seeking new jobs. Through limiting protection to
termination decisions, the Colorado legislature has crippled the
statute’s effectiveness with regard to smoker discrimination.

CONCLUSION

Colorado’s courts have explicitly limited an employee’s ability
to recover for discharge by rejecting the good-faith exception to
employment at will and by adopting the rule that termination
without more does not constitute outrageous conduct. Yet
Colorado’s Lifestyle Statute significantly erodes this commitment
to employment at will and vastly expands the class of employees
protected from discrimination. This erosion results in a signifi-
cant administrative burden on the employer and may ultimately
hurt employees in the form of lower wages and fewer employment
opportunities.

In addition, by failing to detail explicitly the activities that
are protected, and by failing to provide protection beyond
employee discharge, the legislature has created a remedy that is
both overinclusive and underinclusive and one that fails to meet
its intended purpose. The protection of “lawful activities” may
allow creative attorneys to obtain a remedy for a variety of
clients, but it does little to provide needy classes with the level of
recognition and protection they deserve. Finally, by ignoring the
very type of discrimination they are likely to face, the statute
even fails in its principal goal of protecting smokers.

146. Even if the Lifestyle Statute did cover hiring decisions, a ban on hiring
firefighters who smoke may fit under the statute’s exceptions for “bona fide
occupational requirement” or conflict of interest. COLO. REV. STAT. § 24-24-402.5

(1)), 1)(®) (Supp. 1995).
147. See supra notes 2, 74 and accompanying text.






