THE JURY'S VIEW =
BRYAN MORGAN" ‘

Any attempt to analyze or understand the jury’s verdict in
the Simpson case must start with the obvious, and important,
caveats. -

First, no one, except the jurors who sat on the case, can fully
explain why the vote went the way it did. Much of the evidence
was technically complex; the jury went through long periods of
inactivity and boredom during the trial; sequestration for months
has significant psychological effects on the way people think; and
one can simply forget important pieces of testimony over a period
of weeks, much less months.

Second, my experience with jury verdicts leads me to be
skeptical of any outsider’s opinion about the reasons for a jury’s
verdict. In the half-dozen or so instances in which I have had
conversations with jurors, I was almost always surprised at the
reasons given for the result, usually because the facts identified
as significant to the jury seemed unimportant or simply misun-
derstood (from my viewpoint) by the jury.

Most important, I am reluctant to criticize jury verdicts
because I respect the jury’s role in preserving individual liberty
in our country. I strongly disagree with the current legislative
fad of restricting or eliminating the jury’s traditional role in
deciding the two most difficult questions a society faces: Shall we
place responsibility upon this citizen for this terrible crime? Shall
his punishment be life, or death?

All that said, I am drawn to the unpleasant conclusion that
racial bias—the controlling influence of race on one’s actions—
was the principal, and probably the dispositive, reason for the
Simpson acquittal. Given the long, sad history of the role of
racial bias in the American justice system, surely the conclusion
that racism remains alive and well should come as no surprise.

* B.A., Stanford University; J.D., University of Colorado. Mr. Morgan is a
partner in the law firm of Haddon, Morgan & Foreman, P.C., in Denver, Colorado,
specializing in criminal defense work.
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I GENERAL FACTORS INDICATING THE IMPORTANCE OF RACE
IN CRIMINAL JURY TRIALS

Little effort is required, in my view, to make the case for the
existence of racial bias against defendants of color. One need only
think of the multiple trials of the defendant accused of murdering
Medgar Evers, the prolonged refusal of white grand juries and
prosecutors even to indict, much less to convict, white vigilantes
during the Civil Rights ferment of the 1960s and 1970s, and, of
course, the first trial of the Rodney King defendants in Simi
Valley in 1992.

To the surprise and discomfort of white America, racial bias
now seems manifest in the acquittal of defendants of color. As
blacks and Hispanics become the majority members of juries in
American urban centers, statistics have begun to tell an interest-
ing story.

+ In 1993, the national acquittal rate for all defendants in

criminal jury trials was 17%.!

« In the Bronx, where juries are 80% black and Hispanic,
the acquittal rate for black defendants was 48%, and the
acquittal rate for Hispanic defendants was 38%.?

+ In Washington, D.C., where juries are 70% black and
criminal defendants are 95% black, the acquittal rate
was 29%.°

« In Detroit, where blacks are the predominant members
of juries, the acquittal rate was 30%.*

Some trial lawyers openly acknowledge the influence of race
in criminal trials. Thomas Atkins, defense lawyer and former
general counsel of the NAACP, says that for many blacks “it’s not
enough to merely conclude that the right person is on trial and
that the evidence is sufficient. You also have to prove that the
right thing to come out of this trial is a conviction.” ‘

William Kunstler, after the acquittal in the Bronx of one of
his black clients accused of attempting to murder police officers,
said that there was no question that race influenced the jurors,

1. Benjamin A. Holden et al., Color Blinded? Race Seems to Play an Increasing
Role in Many Jury Verdicts, WALL ST. J., Oct. 4, 1995, at A1, A5.
Id. at Al.
Id. at A5
Id. at A5.
Id. at Al.
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but added that this had led to a just verdict.® And, while Johnny
Cochran professed his outrage that anyone would think the
Simpson defense played on racial factors, Bob Shapiro said the
defense played the race card from the start, and from the bottom
of the deck.

The influence of race in criminal trials has been taken as a
given and relied upon in jury selection and trial techniques by
practicing trial lawyers for decades. The practicing criminal law
bar, prosecutors and defense counsel alike, so strongly believe
that racial bias is often critical in a jury’s decision that appellate
courts have had to deal with the constitutional issues raised by
racially based challenges to jurors for more than a hundred
years.” '

The exercise of peremptory challenges, traditionally used to
dismiss people on the basis of gut feelings, has been the last
refuge of trial lawyers seeking to load the racial deck of cards.
Cases have long described the grounds that are sufficient to
insulate racially based challenges; pretextual reasons are cited
daily in criminal courts across the country.® I make these points
in sadness and solely to demonstrate that the trial bar is virtually
unanimous in its belief that the racial composition of a jury,
particularly in a mixed-race crime of violence, is a critical factor
in its deliberations.

I pass along the following anecdote to demonstrate practicing
trial lawyers’ belief in racial bias. After the Simpson jury was
selected and its racial composition known, but before any
evidence was heard-—certainly long before the evidence of
Detective Fuhrman’s brutal racial sadism was presented—my
office conducted an informal poll of about fifteen practicing trial
lawyers in Denver. Not one predicted a conviction, several
predicted acquittals, and the majority view was that the best the
prosecution could expect was the short side of a hung-jury verdict.
The lawyers we talked to simply did not believe that a predomi-
nantly black jury would convict O.J. Simpson in a black-on-white

6. Id. at AS5.

7. Seee.g., Strauder v. West Virginia, 100 U.S. 303 (1880); Batson v. Kentucky,
106 S. Ct. 1712 (1986).

8. For Colorado authority, see Cerrone v. People, 900 P.2d 45 (Colo. 1995);
People v. Cerrone, 854 P.2d 178 (Colo. 1993); Fields v. People, 732 P.2d 1145 (Colo.
1987); People v. Arrington, 843 P.2d 62 (Colo. Ct. App. 1992).
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murder charge in the same geographic area where the first
Rodney King verdict was announced.

For at least thirty years, to my personal knowledge,
prosecutors and defense counsel have considered the race of
criminal trial jurors to be critical in cases involving defendants of
color. The default assumption on both sides of the courtroom has
been that matching the race of the defendant to that of the jurors
is an advantage to the defendant—and a mismatch is an advan-
tage to the prosecution.

The final general proposition to acknowledge in coming to the
- conclusion that race was the dispositive factor in this trial is the
public’s reaction.to the verdict. Virtually every opinion poll
showed a sharp split along racial lines, with the overwhelming
majority of blacks (more than eighty percent) “approving” of the
verdict, while an even larger majority of whites “disapproved” of
it.> Surely we would be naive to think that this racial division
stopped at the Simpson jury’s door, especially given the highly
emotional evidence and arguments on racial matters introduced
during the trial.

II.  FACTORS SPECIFIC TO THE SIMPSON TRIAL

Let us assume that Detective Fuhrman was not to be trusted,
and that the jury concluded it would disregard all his testimony—
that is, the glove and anything.else for which he was the sole or
principal witness. Many troublesome facts inconsistent with
Simpson’s innocence remain.

*  No sample of Simpson’s blood was available to be planted
in the Bronco or at the scene of the crime until long after
photographs were taken and a number of evidence
technicians had documented the existence of these blood
stains. The entire crime scene team—at least a dozen
people or more—had to be involved to make the defense
theory of frame-up viable, substituting Simpson’s blood
in literally dozens of places and flawlessly remembering
the stories each had to tell.

* Blood from each of the victims was found in the Bronco,
the stains again documented by many members of the

9. See, e.g., Arianna Huffington, The “Horror” Cochran Wrought, S.F. CHRON,
Oct. 15, 1995, at A15. ’
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crime scene team. Fuhrman had to have access to both
blood samples and had to have planted it, and again the
whole crime scene team had to have part1c1pated in the
frame-up.

+ The bloody footprints on the floor mats of the Bronco
were the same size and sole design as footprints found
and photographed at the crime scene. How did Fuhrman
and the crime scene team plant the matching footprints
in the Bronco?

None of these facts or issues mattered to the jury.

In his opening statement, Johnny Cochran told the jury he
would produce evidence on several critical points. One of the
cardinal rules for opening statements is not to promise that which
you cannot produce, for the jury will properly conclude you have
misled them. Cochran promised, and then failed to produce, the
following:

+ He said he had a witness who would testify that Simpson

was practicing golf shots that evening, prov1d1ng an alibi.
No such witness ever appeared.

* He said he would produce an expert on battering hus-
bands who would testify that Simpson did not fit the
profile. Since this witness was from Colorado, many of
us waited eagerly to see how she could possibly reconcile
Cochran’s summary with her well-known position, which
is diametrically opposed to the testimony she was
supposed to give at trial. She never appeared.

*  He said the limousine driver would testify that Simpson

-was asleep when the driver came to the house. The
driver testified that after he arrived, he saw Simpson go
into the house.

None of these points mattered to the jury.

Finally, consider the closing arguments of Cochran and Chris
Darden. Cochran’s argument was an eloquent, superbly delivered
plea for the jury to send a message to the Los Angeles Police
Department, while Darden virtually begged the jury not to
disregard the evidence because Fuhrman was a racist. When a
lawyer argues, explicitly as Cochran did, that the jury should not
separate the message from the messenger (Fuhrman), we are
hearing a jury nullification plea.
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ITI. THE CONSEQUENCES

Until our society deals more effectively with its racism and
the accompanying appalling problems of poverty and hopeless-
ness among America’s underclass, race will continue to be a
significant and sometimes controlling factor in the emotionally
charged context of criminal trials involving mixed-race violent
crimes.

Among the more distressing consequences of this state of
affairs are the following:

*  The role of defense counsel is sadly demeaned, as skill
and hard work become less important than matching the
color of the defendant and the jury. Bonus points are
gained when defense counsel is also correctly aligned in
the game of color.

*  No identifiable racial group has confidence in the justice
system. A Colorado poll, in which whites were presum-
ably the dominant group, showed that fewer than 10%
have confidence in the system.'® A December 1995 CNN
poll showed that 66% of blacks believed the justice
system was racist."

* The justice system at times functions as a vehicle for
paybacks for the gross inequities in our society—for
example, trading off Simpson and Reginald Denny
acquittal verdicts for Rodney King defendant acquittals.

One can argue that the Simpson result is supported by the
long tradition of jury nullification verdicts used by oppressed
people to express their outrage at their governments. People of
color have less reason than the (current) white majority to trust
the justice system, and witnesses such as Fuhrman confirm the
worst fears of us all. This verdict is best understood as a racial
minority’s response to a corrupt environment.

10. THE MIND OF COLORADO 1995 ANNUAL REPORT, NORWEST PUBLIC POLICY
RESEARCH PROGRAM OF THE GRADUATE SCHOOL OF PUBLIC AFFAIRS AT THE UNIVERSITY
OF COLORADO AT DENVER 15-16 (Appendix B).

11. Holden et al., supra note 1, at Al,



