RUN, RIVER, RUN: MEDIATION OF A
WATER-RIGHTS DISPUTE KEEPS FISH
AND FARMERS HAPPY—FOR A TIME

JANET C. NEUMAN"

INTRODUCTION

TIME TO CELEBRATE!!! . . . Since last December, irrigation
districts, environmental groups, state and federal agencies and
the Tribes have been negotiating to resolve the conflict over
the Umatilla Basin project. . . . To celebrate the successful
conclusion of negotiations, the Confederated Tribes of the
Umatilla Indian Reservation invite the press and all involved
parties to a ceremony for the signing of the agreement.’

So stated a press release issued in February of 1992 by the
Confederated Tribes of the Umatilla Indian Reservation in
northeastern Oregon. Only a few months earlier, a summons and
complaint might have seemed more likely than an invitation to a
celebratory signing ceremony. At that time, the Tribes, three
irrigation districts, the United States Bureau of Reclamation, the
Oregon Water Resources Department, and several interest groups
were stalled in a dispute over water uses on the Umatilla River,
a tributary of the Columbia River. Federal funding for a $46
million fishery restoration project that had been in the works for
over a decade was in jeopardy due to the conflict.

This is the story of how the Umatilla conflict evolved from a
disagreement to an agreement, one so welcome at the time that
it merited a celebration with tribal singing and drumming.? But
like all true stories involving real people, the tale did not end
there. The story of the Umatilla mediation continues even today,

* Assistant Professor, Northwestern School of Law of Lewis & Clark College.
J.D., Stanford University; B.A., Drake University. I am grateful to the mediators and
the parties to the mediation for participating in this case study. I also thank my
colleagues Ed Brunet and Mike Blumm for helpful comments on earlier drafts of this
article.

1. Confederated Tribes of the Umatilla Indian Reservation, Press Release and
Cover Sheet (Feb. 21, 1992) (on file with author).

2. See Paul Koberstein, Accord Advances Umatilla Water Plan, THE OREGONIAN,
Feb. 28, 1992, at D1.
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with considerably less celebration.® However, a study of this
dispute yields some significant lessons for both alternative
dispute resolution and water management.*

This article presents the results of a case study of the
Umatilla Basin Project mediation. In performing this case study,
I wanted to evaluate the process and the outcome, from both an
inside and outside perspective. First, how did mediation work in
this particular case—did the parties to the mediation find it a
satisfying process producing a successful resolution of their
dispute? Second, is this a process we would like to duplicate

3. Within months of the end of mediation, and several times thereafter, the
parties were back at the negotiating table, barely avoiding litigation. See, e.g.,
Richard Cockle, Hermiston-Area Irrigation Threat Imperils Jobs, THE OREGONIAN,
Oct. 20, 1993, at C8; Richard Cockle, Talks Stall Between Irrigators, Indian Tribes,
THE OREGONIAN, July 8, 1994, at B8; Richard Cockle, Tribes, Irrigators Reach Pact
on Saving Fish, THE OREGONIAN, May 28, 1992, at B4; Pair of Districts Give Up Water
to Aid Fish Migration, THE OREGONIAN, Mar. 2, 1993, at B2; Wil Phinney, West End
Irrigation District Accused of Illegal Water Sale; Confederated Tribes Complain Trust
“Shattered,” EAST OREGONIAN, Aug. 31, 1994, at 1A. One basic problem involved
negotiations about how instream flows would be provided for before the exchange
project was completed during construction. This issue had been deferred to later
negotiations by the mediated agreements. See infra text accompanying notes 208-10,
part IV.B.1.e.

Nor did the dispute have a single beginning. In fact, if anything, this is the story
of history repeating itself. The Umatilla dispute had already gone from extreme
conflict to consensus once before. In 1988, Oregon Senator Mark Hatfield told a
congressional committee as follows:

[A]bout ten years ago I presided over a public hearing in Pendleton,

Oregon on this particular subject and I must say that in my 38 years in

public office, I don’t believe I have participated in a more contentious

argumentative hostile kind of hearing. I really felt that there were times

when we might have to call the marshals in to maintain order. . . . [L]ast

February this year we held a hearing up in Pendleton, Oregon on this

subject and there sat the irrigators, there sat the representatives of the

Indian tribe, a complete agreement [sic] on having resolved the differences

that had existed for so long. . .. At the conclusion of [the earlier] hearing,

I remember thinking to myself that the two sides—the Tribes and the

irrigators—would never be able to agree on a compromise to their

problem, and that the courts, not the Congress, would end up resolving

the issue. With that little bit of history in mind, you can imagine how

surprised I was by last February's field hearing. Over the space of ten

years, a consensus had been reached and there was unanimous support

by all factions on the solution proposed in S. 1613.
Umatilla Basin Project Act and the Yakima River Basin Water Enhancement Project:
Hearing on S. 1613 and S. 2322 Before the Subcomm. on Water and Power of the
Senate Comm. on Energy and Natural Resources, 100th Cong., 2d Sess. 34, 36-37
(June 28, 1988) [hereinafter June 28 Hearing]. S. 1613 was the Umatilla Basin
Project Act, the $46 million fishery restoration project referred to on the first page of
this article.

4. See infra part IV.B.
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elsewhere in similar disputes, and was it a good substantive
decision? .

When I began the evaluation I thought I might find that
mediation is a valuable process holding significant promise for
resolving complex multiparty water-rights disputes and thus, by
analogy, other similar public-policy natural-resource disputes. I
expected to find that mediation is an attractive alternative
because it allows the parties wide latitude to design a flexible
solution outside the rigid constraints inherent in both the state
administrative structure and the court system.®

My actual findings are, of course, much more complex. This
case study confirms that mediation is indeed a viable option for
resolving complicated resource allocation disputes that in many
circumstances will be preferable to the alternatives of a contested
case or litigation. However, this study also concludes that
mediation has its own challenges and subplots that may trap the
unwary participant. Furthermore, although the mediation
process has much to recommend it, it does not guarantee a better
substantive outcome. _

- This article first describes the conflict that gave rise to the
Umatilla mediation, the mediation itself, and the agreement that
resulted. Next, the mediation is evaluated in detail from the
perspective of the parties involved. Then, I evaluate the media-
tion from the outside looking in, and we reach the moral of the
story: lessons about how to use the results of this case study in
other areas. I conclude that this was a successful mediation, as
far as it went. Although not even the best mediation can neces-
sarily solve our most intractable resource problems completely,
much can be learned from this particular effort about how to use
mediation effectively in solving complex public-policy resource
allocation disputes. If special care is taken to include all neces-
sary parties, integrate the process with other legal requirements,
and push for a comprehensive resolution of the dispute, mediation
can be superior to either litigation or administrative action.

5. My expectations were based on my own positive experiences with mediation
in the policy context as a former director and assistant director of the Oregon Division
of State Lands, and on my preliminary research into other mediation case studies.
See generally GAIL BINGHAM, RESOLVING ENVIRONMENTAL DISPUTES: A DECADE OF
EXPERIENCE (1986) (discussing the growth, process, and success of environmental
dispute resolution); ALLAN R. TALBOT, SETTLING THINGS: SIX CASE STUDIES IN
ENVIRONMENTAL MEDIATION (1983) (discussing environmental disputes resolved
through mediation).
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I THE CONFLICT LEADING TO THE MEDIATION

A. The Setting

The Umatilla River rises in the Blue Mountains of northeast-
ern Oregon.® The river drops from rugged mountains timbered
with a mixed ponderosa and lodgepole pine and fir forest, through
foothills sparsely covered with juniper, sagebrush, rabbit brush,
bitter brush, and bunchgrass, ending in the mighty Columbia
River.” The Umatilla is approximately 120 miles long from the
mouth to the farthest reaches of its two main forks.® The river
flows into the Columbia near Hermiston, Oregon, about 300 river
miles upstream from the Pacific Ocean.’ If no water were
diverted from the Umatilla, the river would yield an average
annual flow of approximately 515,000 acre-feet."

Although Oregon is known as a land of rain and greenery,
that reputation is only accurate for the western third of the state,
between the ocean and the Cascade Mountain range.'! The

6. The river takes its name from the Umatilla Indians, whose name in turn is
apparently derived from i’matilam, which referred to a place on the north side of the
Columbia River just below the present site of McNary Dam in Washington state. The
place was a gathering spot where this band of Indians “conducted their annual
salmon rite in thanksgiving for the fisheries.” Robert J. Suphan, Ethnological Report
on the Umatilla, Walla Walla, and Cayuse Indians, in OREGON INDIANS IT 36 (1974).
The word apparently means “water rippling over sand.” OREGON SEC'Y OF STATE,
1995-96 OREGON BLUE BOOK 317 (1995). The Umatillas were designated phonetically
on the maps of the 1805-06 Lewis and Clark Expedition as the “You mar talla” or
“You-ma-tol-a” tribe. Confederated Tribes of the Umatilla Indian Reservation v.
United States, 8 Ind. Cl. Comm. 513, 520 (1960).

7. See WATER RESOURCES DEP'T, STATE OF OR., UMATILLA BASIN REPORT 6 (Aug.
1988). Tens of thousands of years ago, during the most recent Ice Age, the Columbia
River system pooled up behind ice dams in its upper reaches in what is now Canada,
Montana, and Idaho. When the dams broke, the resulting floods carried more water
for a few hours than all other rivers in the world combined. See JOHN E. ALLEN ET
AL., CATACLYSMS ON THE COLUMBIA 3 (1986). Such grandiose geological events have
left a physical legacy of grand vistas and scenery.

8. NORTHWEST POWER PLANNING COUNCIL, 1987 COLUMBIA RIVER BASIN FISH
AND WILDLIFE PROGRAM, App. D at D-31 f[hereinafter NWPPC]. The river’s
headwaters rise in the Blue Mountains a few thousand feet above sea level; the
elevation at its confluence with the Columbia is a few hundred feet. See UNIVERSITY
" OF OR., ATLAS OF OREGON 147 (1976) [hereinafter ATLAS OF OREGON].

9. NWPPC, supra note 8.

10. WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 10.

11. Western Oregon annual rainfall ranges from about 20 inches in some
southern reaches to 200 inches in the mountains and includes some areas qualifying
as rainforest. U.S. GEOLOGICAL SURVEY, WATER RESOURCES DATA, OREGON, WATER
YEAR 1991, Water Data Rep. OR-91-1, at 2 (1992); ATLAS OF OREGON, supra note 8,
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Umatilla Basin (“Basin”) lies in the rainshadow to the east of the
Cascades and is effectively part of the high desert.’> The 4545-
square-mile river basin receives annual precipitation in the range
of only eight to fifteen inches in most places.’

The natural colors of the arid Umatilla landscape are
subdued and dusty greens, grays, and tans.'* But juxtaposed
against this naturally pale background are the bright artificial
emerald greens and lustrous golds of irrigated fields. The Basin’s
economy is largely agricultural.’® In fact, a single frozen food
company in the Umatilla Basin provides seventeen percent of the
entire nation’s supply of frozen peas and corn,’® and the surround-
ing region provides eighty percent of the potatoes used for french
fries at McDonald’s and competing fast food chains.!’

The Umatilla Basin’s population is almost as sparse as its
native vegetation. A good portion of the Basin contains only
about 3.7 people per square mile.”® The Basin’s most sizeable
town, Pendleton, located on the Umatilla River at river mile 54,

at 108.

12. U.S. GEOLOGICAL SURVEY, supra note 11, at 2; see also ATLAS OF OREGON,
supra note 8, at 134-38.

13. WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 3, 6. A few isolated
mountain areas receive as much as 45 inches of precipitation, mostly in the form of
snow. Id. at 6.

14. Wallace Stegner said of the western landscape: “You have to get over the
color green. ... [Alridity ... exposes the pigmentation of the raw earth and limits,
almost eliminates, the color of chlorophyll.” WALLACE STEGNER, Thoughts in a Dry
Land, in WHERE THE BLUEBIRD SINGS TO THE LEMONADE SPRINGS: LIVING AND
WRITING IN THE WEST 45, 45-46 (1992).

15. WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 19. Major
agricultural products include wheat, potatoes and other vegetables, cattle, hay, and
other silage. EMPLOYMENT DEP'T, STATE OF OR., REGIONAL ECONOMIC PROFILE,
REGION 12, MORROW & UMATILLA COUNTIES 17 (1993). In 1988 Umatilla County
ranked third among Oregon’s 36 counties in agricultural income. Umatilla Basin
Project Act: Hearing on S. 1613 Before the Subcomm. on Water and Power of the
Senate Comm. on Energy and Natural Resources, 100th Cong., 2d Sess. 30 (Feb. 8,
1988) [hereinafter February 8 Hearing] (statement of Bill Hansell, Umatilla County
Commissioner).

16. Rob Eure, New Senate Leader GOP Golden Boy, THE OREGONIAN, Nov. 11,
1994, at C4 (discussing Smith Frozen Foods, owned by State Senate President Gordon
Smith).

17. WILLIAM BEAN & DAVID RUNSTEN, COLUMBIA BASIN INSTITUTE, VALUE ADDED
AND SUBTRACTED: THE PROCESSED POTATO INDUSTRY IN THE MID-COLUMBIA BASIN 3
(1993) [hereinafter CBI).

18. EMPLOYMENT DEP'T, STATE OF OR., supra note 15, at 7. The total basin
population is about 68,000, with most people living “in town.” WATER RESOURCES
DEP'T, STATE OF OR., supra note 7, at 17.

19. WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 7.
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has a population of approximately 16,000.%° Pendleton and other
Basin communities are interdependent with the surrounding
farmland, providing the goods and services the farmers need and
operating as service centers and transportation hubs for process-
ing and shipping of the fruits of the land.* It is against this
backdrop that our drama plays out.

B, The Fish, the Indians, and the Farmers

Although several agencies and interest groups eventually
became involved in this dispute and the resulting mediation, I
first need to introduce the three most central players in the
drama: the fish, the Confederated Tribes of the Umatilla Indian
Reservation, and the farmers of the Umatilla Basin.

1. The Fish

The fish, who were there first, are nearly gone, and that is
really where the story of this dispute begins. The imperiled
salmon runs of the Columbia River system have begun making
national headlines,? and the Umatilla River is one of the hardest-
hit Columbia tributaries in terms of fishery losses.?® Years ago,
substantial spring and fall chinook and coho salmon runs were
entirely eliminated.? Only a few summer steelhead remain in
the river.?

There is no disagreement about the cause of the decline in
the fisheries. Not long after the passage of the Reclamation Act
of 1902,% the first diversion dam was built on the Umatilla, just
a few miles above the river’'s mouth.?” After that, several more
diversion and storage facilities were constructed on the river or

20. OREGON SEC’Y OF STATE, supra note 6, at 297.

21. See WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 22.

22. E.g., Hugh Dellios, Northwest’s Salmon Face New Kind of Uphill Battle; A
Magnificent Native Near Extinction Due to Dams, Development, CHI. TRIB., Sept. 6,
1994, at 1 (featuring a photo of a Umatilla Indian fisherman).

23. ANNE PERRAULT, WATERWATCH OF OREGON, UMATILLA BASIN REPORT 2
(1991).

24. See WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 26; PERRAULT,
supra note 23, at 2. :

25. WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 26. :

26. 32 Stat. 388 (1902) (current version at 43 U.S.C. §§ 371-600e (1988)).

27. NWPPC, supra note 8, App. C at C-16.
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its tributaries.”® Beginning in the early 1900s, and increasing to
a peak in the 1960s and 1970s, thousands of acre-feet of water
have been removed every year from Umatilla Basin streams to
support irrigated agriculture.”? The dams physically block fish
passage to the upstream spawning grounds, and the water
diversions leave the river entirely dry in some stretches during
the summer and fall when the fish need water for migration and
spawning.*

Before the dams went in and the water came out, the
Umatilla system was rich with fish.*' Large runs of both salmon
and steelhead were entirely wiped out years ago by the lack of
water.?

2. The Indians

Until this century, the productive Umatilla fishery supported
a wealthy Native American population whose lives revolved
around the life cycle of the salmon. Three Tribes of Indians—the
Umatilla, the Cayuse, and the Walla Walla—lived in the
Umatilla Basin and the surrounding region.”® Salmon was their
staple food, supplemented with wild game and roots and berries.*
The Tribes followed the fish seasonally; they fished the spring run
on the Columbia, then followed the fish upstream to the tributary
headwaters, fished the late-summer salmon runs, and finally

28. WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 35.

29. Seeid. at 30-31.

30. See BUREAU OF RECLAMATION, U.S. DEP'T OF INTERIOR, UMATILLA BASIN
PROJECT FINAL ENVIRONMENTAL STATEMENT 1-1 (Feb. 1988) (incorporating Draft
Environmental Statement, July 1986, at 1-2) [hereinafter EIS]. One local resident
testified at a 1988 congressional field hearing in Pendleton, Oregon: “For six months
out of every year, practically, you can walk ten miles up the river on the river bed.”
February 8 Hearing, supra note 15, at 51 (statement of Doris Bounds). Water is
critical to the fish in May and June, when juveniles are moving downstream, and
September and October, when adults are returning to spawn. Id. at 60 (information
presented by Umatilla Basin Project Steering Committee).

31. See NWPPC, supra note 8, App. D at D-31 to -33.

32. Id. The problem is not limited to the Umatilla Basin dams, but is also
related to the existence of several dams on the mainstem Columbia, which alter water
flow and block fish passage even before the fish reach the tributaries. See Michael
C. Blumm, Hydropower vs. Salmon: The Struggle of the Pacific Northwest’s
Anadromous Fish Resources for a Peaceful Coexistence with the Federal Columbia
River Power System, 11 ENVTL. L. 211 (1981).

33. Suphan, supra note 6, at 9-13.

34. Id. at 23-24.



266 UNIVERSITY OF COLORADO LAW REVIEW  [Vol. 67

camped in winter villages along the Columbia, Umatilla, and
Walla Walla Rivers.®

As white settlers began moving into the region in the 1800s,
the pressure mounted to obtain the Indians’ land.* In 1854 and
1855, Isaac Stevens, the Governor of Washington Territory,
negotiated a series of Northwest treaties, including the treaty
establishing the Umatilla Reservation.?’” The Umatilla, Cayuse,
and Walla Walla Tribes together reserved a single reservation as
the Confederated Tribes of the Umatilla Indian Reservation (the
“Tribes”).*® When the reservation was established on June 9,
1855, the combined population of the three Tribes was about 1500
people.*

The Tribes relinquished their remaining ancestral lands,
covering some 6.4 million acres, reserving the now-less-than
250,000-acre reservation straddling the upper reaches of the
Umatilla River.®® The treaty also reserved to the Indians
continued rights to fish at their traditional fishing sites off the
reservation.”’ The traditional fishing sites for these three Tribes

35. Confederated Tribes of the Umatilla Indian Reservation v. United States,
8 Ind. Cl. Comm. 513, 518 (1960); Confederated Tribes of the Umatilla Indian
Reservation v. United States, 14 Ind. Cl. Comm. 14, 26-27 (1964).

36. Umatilla County was created in 1862, after a regional gold rush, and began
booming in the 1880s when the railroad arrived and dryland wheat farming began.
OREGON SEC'Y OF STATE, supra note 6, at 317.

37. The Umatilla Treaty is one of 11 so-called “Stevens treaties,” negotiated by
Governor Stevens during 1854 and 1855. The Stevens treaties all reserved certain
fishing rights to the tribes, both on and off the reservations, because these tribes
relied heavily on fishing for subsistence, as well as for spiritual and cultural needs.
For a discussion of the Stevens treaties, see United States v. Washington, 384 F.
Supp. 312, 330-32 (W.D. Wash. 1974).

38. Treaty Between the United States and the Walla Walla, Cayuses, and
Unmatilla Tribes and Bands of Indians in Washington and Oregon Territories, June
9, 1855, art. 1, 12 Stat. 945, 946 [hereinafter Umatilla Treaty].

39. Confederated Tribes of the Umatilla Indian Reservation v. United States,
8 Ind. Cl. Comm. 513, 517 (1960). This population represented a reduction of nearly
80% from historic levels. Personal communication from Becky Hiers, employee,
Confederated Tribes of the Umatilla Indian Reservation, in Pendleton, Or. (Dec.
1995). Present tribal enrollment is slightly over 1500. DEP'T OF NATURAL
RESOURCES, CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION, CTUIR
4 (1995) [hereinafter CTUIR] (on file with author).

40. Umatilla Treaty, supra note 38, at 945-46. The original reservation was
meant to be about 500,000 acres, but an 1859 boundary survey established it at
245,699 acres, and the Dawes Act of 1885 reduced it to approximately 158,000 acres.
By 1939, about 14,140 acres had been returned to tribal control by acts of Congress..
CTUIR, supra note 39, at 2, 4; Hiers, supra note 39.

41. The Tribes reserved “the exclusive right of taking fish in the streams
running through and bordering said reservation . . . and at all other usual and
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included locations on the Columbia, Snake, Umatilla, and Walla
Walla Rivers, as well as numerous smaller tributary streams
rising in the Blue Mountains.*?

Although fishing had supported the Tribes for generations,
beginning in the early 1900s, the dams and water diversions left
both the fish and the Indians high and dry. Through years of
poverty and difficulty in establishing any viable economic base,
the Tribes continued to focus on the fishery as one of the keys to
their cultural and economic future.* Beginning in the 1960s and
1970s, the Tribes began serious efforts to restore the fish runs on
the Umatilla in order to build up the tribal economy.** Eventu-
ally, the Tribes’ efforts were rewarded and augmented by a

accustomed stations in common with citizens of the United States.” Umatilla Treaty,
supra note 38, at 946. It is this off-reservation fishing provision that distinguishes
the Stevens treaties from most other western treaties. Compare id. with Treaty with
the Apache, 1852 and Treaty with the Rogue River, 1853, in INDIAN AFFAIRS: LAwS
AND TREATIES 598, 603 (Charles J. Kappler ed., 1904) (no provisions dealing with
fishing rights).

42. Confederated Tribes of the Umatilla Indian Reservation v. United States,
8 Ind. Cl. Comm. 513, 517 (1960).

43. Over the years, the Umatillas have explored a number of options, including
agriculture, forest products, and various commercial enterprises, but most of these
options have not offered large-scale viable economic prospects. See, e.g.,
AGRICULTURAL EXPERIMENT STATION, OREGON STATE UNIV. & ECONOMIC DEV. ADMIN.,
U.S. DEP'T OF COMMERCE, POTENTIAL FOR AGRICULTURAL DEVELOPMENT ON THE
UMATILLA INDIAN RESERVATION 3, 11-23 (June 1977) (explaining the limited potential
for large-scale agricultural development due to the small area on the reservation with
suitable soil and slope conditions, and the need for costly irrigation investments). As
early as 1959, the Tribes passed a resolution asking the federal government for legal
help in restoring their salmon runs. Umatilla Board of Trustees Resolution, Nov. 10,
1959; Letter from Elias Quaempts, Umatilla Board of Trustees Chairman, to Glenn
Emmons, Bureau of Indian Affairs Commissioner (Nov. 20, 1959) (on file with
Confederated Tribes of the Umatilla Indian Reservation). The ongoing importance
of fisheries restoration to the Tribes is reflected in an extensive policy statement
adopted by the Tribes in March 1995. Confederated Tribes of the Umatilla Indian
Reservation, Columbia Basin Salmon Policy (Mar. 8, 1995) (on file with author). This
policy demonstrates how critical the salmon are to the Tribes, not only economically,
but as a central aspect of religion and culture. Recently, the Umatilla Reservation
has also joined the growing number of tribes turning to gambling for further economic
development. See Indians Come Home to Run New Gambling Resort, THE
OREGONIAN, Nov. 5, 1994, at B1.

44. See WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 32-33. The
Tribes, working independently and with the state and federal governments through
the Northwest Planning Council’s Columbia River Basin Fish & Wildlife Program,
successfully reestablished three species of salmon that had been extirpated for nearly
70 years. Hiers, supra note 39. Benefits from recreation and tourism, as well as
some commercial fishing, are estimated to be over $8 million annually, and over $3
million in excess of annualized costs. EIS, supra note 30, at 6.
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federal commitment to construct the “Umatilla Basin Project,”
which would supplement the Tribes’ fishery restoration work as
well as provide other benefits. The project will be described in a
moment. Meanwhile, I need to introduce the farmers.

3. The Farmers

Downstream from the reservation, the lower Umatilla Basin
supports a thriving agricultural economy that depends on
massive diversions of irrigation water from the river. Very soon
after the first white settlers had arrived in the Basin in the mid-
1800s, the newcomers discovered that irrigation would be
necessary to make nearly anything grow other than the native
bunch grasses and sagebrush.*® By the early 1900s, settlers had
organized into irrigation districts and had tapped into the
fledgling federal reclamation program.*® Several dams were built
between 1908 and 1927,*" creating in excess of 100,000 acre-feet
of storage capacity in the Basin.*® Since 1860, 4000 water rights
have been issued, eighty-three percent of which are for agricul-

45. Growing commercial crops in what is essentially a desert is no mean feat.
A long-time resident stated the problem succinctly: “It's desert country with
agriculture the basis of our economy. To have agriculture, we must have water. We
have a history of frantic efforts to supply water to this land.” February 8 Hearing,
supra note 15, at 51 (statement of Doris Bounds). With modern farming methods, the
area now also supports much productive dryland wheat farming. See ATLAS OF THE
PAcCIFIC NORTHWEST 94, 99 (Philip L. Jackson & A. Jon Kimerling eds., 8th ed. 1993).

46. WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 15-16. The
Umatilla Project was built between 1906 and 1927. EIS, supra note 30, at 1-1,
incorporating DRAFT EIS at 1-2.

47. The Federal Bureau of Reclamation built two dams with large storage
reservoirs—Cold Springs and McKay. In addition, six other dams were built for
irrigation water diversion—Three Mile Falls, Maxwell, Westland, Feed Canal,
Stanfield, and Dillon. WATER RESOURCES DEP’T, STATE OF OR., supra note 7, at 35-37;
Basin Map (located in pouch inside back cover of report, id.) (on file with author).

48. NWPPC, supra note 8, App. C at C-16 to -17. As in many parts of the West,
the problem for farmers in the Umatilia Basin is not just an absolute shortage of
water (though that is certainly part of the problem), but water in the wrong place at
the wrong time for growing crops. Much of the precipitation is in the form of snow,
and thus much of the yearly water budget quickly runs off as snowmelt in early
spring, leaving the streams very low in late summer when rainfall is negligible and
irrigation needs are greatest. WATER RESOURCES DEP'T, STATE OF OR., supra note 7,
at 6-7. Water storage has been the preferred solution to deal with this problem. See
id. at 35-38. Of course, historically the water was in the right place at the right time
for the fish.
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ture. As early as the 1920s, the entire flow of the lower
Umatilla was appropriated in the summer months.*

The farmers cannot be discussed without also discussing the
U.S. Bureau of Reclamation (“Bureau” or “BOR”) and the
irrigation districts. The Bureau, which owns and controls a good
deal of the irrigation water in its system of dams and reservoirs,
is the hub of a wheel in a portion of the Basin’s farming economy.
The spokes of that wheel are the irrigation districts, quasi-
governmental units formed under state law to manage and
distribute the water to the farmers.”’ It is the districts that
actually deliver the water to the farmers’ fields.”® In the lower
Umatilla Basin, there are five irrigation districts—Stanfield,

49. WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 30.

50. Id. at 16. The Umatilla does not supply the entire Basin’s irrigation needs.
A great deal of water comes from the Columbia River itself, as well as from
groundwater. Interviews with mediation parties (for reasons stated infra note 183,
I am not disclosing specific names, dates, or places of my interviews with the parties
to the mediation). Intensive groundwater use has created its own set of problems.
Two of the state’s five officially designated critical groundwater management areas
are in the Umatilla Basin, and two more areas are under study. WATER RESOURCES
DEP'T, STATE OF OR., supra note 7, at 16. Critical designation signifies that overdraft
is occurring or imminent, requiring curtailment of pumping. OR. REV. STAT. §
537.730 (1993). Groundwater contamination is also a problem, from leakage of
chemical weapons stored in the Umatilla Army Depot, Umatilla Water Cleanup Gets
$6 Million Price Tag, THE OREGONIAN, July 23, 1993, at C5, and possibly from
nitrates used in potato processing, CBI, supra note 17, at 3-5. See also DEPARTMENT
OF ENVTL. QUALITY, STATE OF OR., 1988 OREGON STATEWIDE ASSESSMENT OF
NONPOINT SOURCES OF WATER POLLUTION § 4.4 (describing groundwater
contamination in the Umatilla Basin from human waste and agricultural chemicals).

51. The districts are formed under OR. REV. STAT, §§ 545.002 to .628 (West 1993
& Supp. 1994). They have power to establish service boundaries, build and manage
waterworks, such as canals, pipelines and pumping stations, purchase water from
the federal government and resell it to the farmers, obtain water rights under state
law, and assess landowners within the districts’ boundaries for a share of the
district’s capital and operation costs, based on the amount of land ownership. The
districts are governed by boards of directors elected by the landowners. As to the role
and importance of irrigation districts in the scheme of western water distribution, see
generally Barton H. Thompson, Jr., Institutional Perspectives on Water Policy and
Markets, 81 CAL. L. REV. 673 (1993).

52. The districts play a critical legal role as well as being responsible for the
physical delivery of water. In many cases, it is the district itself that holds state
water rights. The Bureau of Reclamation holds the initial water right to divert and
impound the water in reservoirs to be stored for irrigation purposes. But another
water right, appurtenant to a particular parcel of land, is also required in order to
take the water out of the reservoir and use it for irrigation. The actual right to apply
a given amount of water to Farmer Brown’s south pasture is held, not by the Bureau
of Reclamation, but by either an irrigation district or the landowner. In addition to
a state water right, a district needs a contract with the Bureau to receive federally
developed water.
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Westland, Hermiston, West Extension, and Teel.?® Together, the
districts manage over 200,000 acre-feet of water annually, serving
more than 50,000 acres of farmland, 800 farm units, and 2100
total water users.*

This elaborate system of irrigation, built over a span of
nearly a century, consists of the Bureau’s two major reservoirs,
six diversion dams, and many miles of canals and pipelines.®® All
of it together helps to support a $50 million agricultural
economy,’ and a great deal of it depends entirely on the water of
the Umatilla River.

By the 1980s, Umatilla Basin agriculture was thriving, but
the fish were not.”” The waters of the Umatilla River, which just
a hundred years ago had supported tremendous fish runs, were
now helping to raise cows and grow copious quantities of potatoes,
carrots, wheat, and peas. But behind the scenes, a plan was
being laid to accommodate both fish and farms. '

53. See Chapin Clark, The Umatilla Basin Project—Water Policy in Action, in
A SEMINAR SERIES: OREGON WATER POLICY ISSUES, at 19-20 (Oregon State Univ. Ext.
Serv., Ext. Misc. Pub. No. 8528, Oct. 1992).

54. EIS, supra note 30, at 2; June 28 Hearing, supra note 3, at 99 (testimony of
Bob O'Rourke, attorney for Irrigation Districts). The irrigation districts play a large
role in the life of the Basin communities. In the tiny community of Stanfield
(population 1620), for example, the Westland and Stanfield Irrigation Districts’ offices
are prominently located on a main corner in an elegant former bank building. A
blackboard sign hanging in the window proclaims the current level of McKay
reservoir, the districts’ primary water source, in both acre-feet and percent of
capacity. Author’s personal observation (June 22, 1994).

55. See supra text accompanying notes 46-54.

56. February 8 Hearing, supra note 15, at 57 (testimony of Hadley Akins, Chair
of Umatilla Basin Project Steering Committee) (does not specify whether this number
represents annual sales or some other unit, or whether it accounts for all irrigated
agriculture in the Basin or just that served by the districts).

57. The attorney for four of the irrigation districts put it bluntly and accurately:
“Water for the fish or water for the fields. . . . If the water remains in the river, the
fish will live and the fields will die. If the water is removed from the river, the fields
will live and the fish will die.” June 28 Hearing, supra note 3, at 103-04 (testimony
of Bob O’'Rourke).
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C. The Umatilla Basin Project: Water for the Fish and
Farmers

1. The Project

The Confederated Tribes of the Umatilla Indian Reservation
had redoubled their efforts in the 1960s and 1970s to rebuild the
Umatilla fishery.®® They realized, however, that they could not
rebuild the fishery without taking water away from the farmers.
The Tribes worked with the Oregon congressional delegation, the
Bureau, and the irrigators to develop what seemed to be a
creative solution to the fishery problem in the Umatilla.*® Water
would be “borrowed” from the mainstem of the Columbia River to
substitute for the Umatilla River irrigation water. Rather than
diverting water from the Umatilla, leaving it essentially
dewatered® in the summer, the Bureau would instead pump
water from the Columbia for the farmers to apply to the Umatilla
Basin croplands. The Umatilla water would thus remain in the
stream for the fish. This proposal became known as the
“Umatilla Basin Project.”®

58. See supra notes 43-44 and accompanying text.

59. The Tribes helped secure federal funding for the Bureau of a few million
dollars beginning in 1982 for study and planning; the State contributed $100,000 in
the late 1980s. February 8 Hearing, supra note 15, at 61 (testimony of Umatilla
Basin Project Steering Committee).

60. “Dewatered” is the water law euphemism for “dry.”

61. Umatilla Basin Project was the name given to the fishery restoration plan,
to distinguish it from the original “Umatilla Project,” which is the name given to the
Bureau of Reclamation project for dams and irrigation facilities originally authorized
in 1905 and built over the following three decades. With the construction of pumping
structures and delivery facilities, Columbia River water would be provided to three
of the Basin’s irrigation districts’ distribution systems (Westland, Hermiston, and
Stanfield) for delivery to the farmers. This would allow the Umatilla River water to
bypass the storage reservoirs and remain instream. Fish screening and fish passage
facilities would also be constructed. The reason the Columbia water was to be put on
the fields rather than simply pumped into the Umatilla to replace diverted water was
that the Umatilla water was different in temperature and composition, and the
Columbia water would not have suited the Umatilla fish runs. The amounts of water
involved are not huge; the project called only for reestablishing flows of 300 cfs in the
lower 50 miles of the Umatilla from October 1 through November 15, and 250 cfs from
September 16 through September 30 and November 16 through June 30. This
necessitated pumping an average of 39,000 acre-feet of water annually, utilizing 19
million kwh of electricity and costing about $5.2 million on an annualized basis.
Benefits were estimated to be $8.2 million on an annualized basis (based on expected
annual returns of 46,000 fish to the Umatilla). EIS, supra note 30, at 6; June 28
Hearing, supra note 3, at 50-58 (testimony of C. Dale Duvall, Commissioner of
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The Umatilla Basin Project was the culmination of several
years of intense negotiation and cooperative lobbying efforts
among the Tribes, the irrigation districts, the State, and the
Bureau.*” The project was authorized by federal legislation in
1988, along with an authorization of $46 million for construction
and operation.®® The genius of the project was its dual purpose:
it would restore instream flows needed by the fish, thereby
protecting and enhancing the fish restoration already accom-
plished by the Tribes and others, and it would do so while
maintaining the irrigation economy. However, just when it
seemed the parties had agreed to a blueprint for a solution, new
troubles began.

2. The Opposition

The Federal Reclamation Act® defers to state water law in
the acquisition of water rights. Consequently, the federal
government has to apply to a state to obtain water rights to store
or otherwise appropriate water for its projects.® In this instance,
the Bureau had obtained water rights from the state in the early
1900s for each of its reservoirs; however, those rights were for the
use of Umatilla River water only and could not be used for
Columbia River water.

In order for the Bureau of Reclamation to complete the
Umatilla Basin Project, the Bureau had to obtain the approval of

Reclamation). These costs and benefits include only the actual construction costs and
fisheries benefits; they do not reflect the project’s benefits to irrigation nor the costs
of the status quo (i.e., the current costs of the irrigation system and the damage to
fish).

62. Getting to this initial point of consensus was a major accomplishment. This
was the difficult ten-year process referred to by Senator Hatfield, supra note 3.

63. Umatilla Basin Project Act, Pub. L. No. 100-557, tit. II, 102 Stat. 2791, 2794
(1988). The Umatilla Basin Project began as S. 1613 and was eventually passed as
Title II of the Omnibus Oregon Wild and Scenic Rivers Act of 1988, Pub. L. No. 100-
557, 102 Stat. 2791 (1988) (partially codified at 16 U.S.C. §§ 1271-1276). The
construction authorization was $42 million; an additional $4 million covered
electricity costs to be provided by the Bonneville Power Administration. See June 28
Hearing, supra note 3, at 52 (testimony of C. Dale Duvall, Commissioner of
Reclamation).

64. 43 U.S.C. §§ 371-600e (1988).

65. Reclamation Act § 8, 43 U.S.C. § 383 (1988); see generally Joseph L. Sax,
Problems of Federalism in Reclamation Law, 37 U. COLO. L. REV. 49 (1964); Amy K.
Kelley, Staging a Comeback: Section 8 of the Reclamation Act, 18 U.C. DAvIS L. REV.
97 (1984).
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the Oregon State Water Resources Department. The specific
approvals needed were a combination of an instream water right
and an “exchange order”; the end result was to give the Bureau
permission to trade irrigation rights for fish flows, and to
exchange Umatilla River water for Columbia River water, while
keeping the priority date of the original water rights.®

Oregon state law allows any party to object to any request for
change in a water right.*” When the Bureau filed its exchange
application, two parties took advantage of this law and filed
written protests.®® One was WaterWatch, a privately funded
watchdog group that monitors water issues in Oregon. The other
protester was Oregon Trout, another privately funded activist
organization that works on wild fish protection. These two
parties were both extremely interested in improving instream
flows throughout the State of Oregon.”” WaterWatch, in fact, had
concentrated on the Umatilla area as a basin of particular
concern in this regard.”” It was not the Umatilla Basin Project

66. Telephone interview with Mike Ladd, employee, Water Resources
Department (Jan. 1996). The particular source from which water may be obtained
is a specific component of the legal water right in prior appropriation systems, along
with the priority date, beneficial use, amount of water, and the land to which it can
be applied. None of these components can be changed without the State’s approval.
OR. REV. STAT. § 540.520 (1993); see generally 2 WATERS AND WATER RIGHTS § 16.02(a)
(Robert E. Beck ed., 1991). Special legislation authorizing exchanges of the sort
proposed by the Bureau had just been passed by the 1987 Oregon legislature,
specifically to facilitate the Umatilla Basin Project. OR. REV. STAT. § 540.533 (1993);
June 28 Hearing, supra note 3, at 23, 27 (testimony of Bill Blosser, Chair of Oregon
Water Resources Commission, and of Chuck Norris, State Representative).

67. OR.REV. STAT. § 540.520(5) (1993).

68. See Stipulation of the Parties Before the Water Resources Department of
Oregon, In the Matter of the Contested Case Proceeding on Protested Applications
71293 and T6621E for Use of Water from the Columbia River for Irrigation, in Place
of Waters from, and to Enhance Flows and Anadromous Fish Migration in, McKay
Creek and the Umatilla River, Umatilla Co. (Umatilla Project Phase II) (Feb 27,
1992) [hereinafter Stipulation of the Parties] (on file with author).

69. WaterWatch describes itself as a “nonprofit public interest orgamzatlon
committed to full enforcement of Oregon’s water laws and to reform of those laws to
protect instream uses.” PERRAULT, supra note 23, at 1. Oregon Trout’s mission is “to
protect and restore [Oregon’s] native wild fish and the ecosystems that sustain them.”
Membership Survey, THE RIVERKEEPER, July 1995, at 5, 5.

70. In 1991, just before the Bureau’s application was submitted to the state,
WaterWatch had published its Umatilla Basin Report, PERRAULT, supra note 23,
criticizing both the federal and state governments for continuing actions that allowed
further reductions in streamflows at the same time they were promoting the Umatilla
Basin Project to improve flows. WaterWatch'’s criticisms had been well-aired in the
press, see, e.g., Paul Koberstein, The Umatilla River Blues, THE OREGONIAN, Oct. 6,
1991, at B1, and had been communicated to Senator Hatfield. Letter from Tom
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itself that the two parties were really protesting.” Instead, they
were attempting to draw attention to some underlying issues that
they felt were being glossed over by the project planners and
proponents.

WaterWatch’s biggest concern was that irrigation uses
continued to expand, even in the face of proclaimed efforts to
restore water for the fish.”? In particular, it wanted to call
attention to “water spreading,” a term used by the Bureau and
others to refer to the distribution of water by the irrigation
districts and the Bureau to lands that (1) had neither a certifi-
cated water right from the state nor a federal reclamation
contract right, and (2) were outside the official irrigation district
boundaries as they were legally constituted.”

Oregon Trout has been critical of lavishing federal funds on
projects to restore fisheries where the original wild runs have
already been eliminated.” Both groups wanted assurances that
the project would really deliver all that it promised. Success in
restoring instream flows and helping the fishery depended on
strict enforcement of the terms of the exchange. In other words,
the protesters wanted to make sure this was really going to be a
“bucket-for-bucket” exchange, that every drop of water borrowed
from the Columbia would actually add that much water to the
flows for fish in the Umatilla. They were worried that, without
careful scrutiny and monitoring, the project water would simply

Simmons of WaterWatch to Senator Hatfield (Sept. 3, 1991) (on file with author).

71. Indeed, WaterWatch’s report “supports the Project as the streamflow and
fishery restoration project it is intended to be.” PERRAULT, supra note 23, at 1.

72. Id. at 33.

73. See generally OFFICE OF INSPECTOR GENERAL, U.S. DEP'T OF THE INTERIOR,
AUDIT REPORT: IRRIGATION OF INELIGIBLE LANDS, BUREAU OF RECLAMATION, Rep. No.
94-1.930 (July 1994); Reed D. Benson & Kimberley J. Priestley, Making a Wrong
Thing Right: Ending the “Spread” of Reclamation Project Water, 9 J. ENVTL. L. &
LiTiG. 89 (1994). The Bureau’s definition of lands ineligible to receive reclamation
water goes beyond the criteria listed in the text, but those are the factors most critical
to this dispute.

74. Since the native runs had been mostly destroyed, any fish that would benefit
from the increased flows would be hatchery fish. Oregon Trout is more interested in
focusing on the remaining wild fish runs than in supporting hatchery populations.
Whom Is Slade Gordon Speaking For?, THE RIVERKEEPER, July 1995, at 10. This wild
fish/hatchery fish debate is one of the many subsidiary controversies in the
complicated Northwest salmon dilemma, and it often pits Indian tribes (who support
hatchery supplementation) against other interest groups. See Daniel J. Rohlf, There’s
Something Fishy Going On Here: A Critique of the National Marine Fisheries
Service’s Definition of Species Under the Endangered Species Act, 24 ENVTL. L. 617,
" 650 n.125 (1994).
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be “spread” or used to expand irrigation even further.rather than
to support instream flows, thus undermining the project as
planned.

The WaterWatch and Oregon Trout protests came at a
critical time, when annual appropriations decisions were being
made by Congress, and the project was going through the final
state approval process. Here were two Portland-based environ-
mental groups entering the fracas after ten years of already
contentious negotiations, when the locals and the involved
agencies had finally reached a consensus.”” The Umatilla Basin
Project, which had been moving forward like a freight train with
the unanimous support of the Oregon congressional delegation,™
federal cash on the barrelhead, and the backing of the Bureau,
the Tribes, and the irrigation districts, was thus suddenly
derailed because it could not proceed without an exchange order
from the State. The State could not easily issue the exchange
order in the face of the two formal objections because the objec-
tions highlighted the historic “looseness” of Umatilla Basin water-
rights enforcement and put the State to task to crack down on
water uses. By its own statutory and administrative rule
requirements, the State had to conduct an administrative
contested case hearing before a hearings officer, who would then
make a recommendation to the Water Resources Commission
about whether or not to overrule the objections and issue the
order.” This would have meant a delay of many months before
final state action.”® At the end of that process, it was possible
that the exchange could not have been approved because of
defects in some of the underlying water rights due to the water-
spreading issues. By that time, even if the State gave its
approval, the federal funds might have been gone because of the
ongoing conflict.”

75. When the Umatilla Basin Project proposal was presented to Congress,
proponents testified that it had “no detractors” and specifically that it had the
support of environmentalists. June 28 Hearing, supra note 3, at 49, 51 (statement
of Rep. Bob Smith).

76. See, e.g., 134 Cong. Rec. H30,124-28 (daily ed. Oct. 12, 1988)

77. OR.REV. STAT. § 540.520(6) (1993).

78. Interview with John Borden, then-Deputy Director of Water Resources
Department, in Salem, Or. (July 1993). This delay most likely would have meant the
elimination of Project funds from the applicable federal budget cycle.

79. This really put the State in a bind, as it had told Congress at the time the
Umatilla Basin Project Act was passed in 1988 that it was the “top priority water
project in Oregon.” June 28 Hearing, supra note 3, at 39 (letter from then-Governor
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The word from Washington, D.C., was negative. In essence,
congressional staffers told project proponents: “If you folks back
in Oregon can’t work out your differences on this project and get
it moving forward, the funding might be reallocated to something
less controversial.”® Project proponents thus had a serious
problem. The project they had worked so hard on for more than
ten years was in trouble. The vision of restoring the Umatilla
fishery without taking one drop of water from the region’s
agricultural economy was about to dry up and blow away like the
river bottom dust in August.

II. THE MEDIATION

As noted, for years the Umatilla Tribes had pursued a policy
of negotiation and consensus in attempting to obtain the water
necessary to reestablish their fishery.®’ Thus, it was natural for
the Tribes and others who had negotiated the Umatilla Basin
Project Act (“Project Act”) to suggest mediation as a possible way
to get back on track after the 1991 derailment. When the Bu-
reau’s 1991 exchange application was met by the two formal
protests, and several months of informal negotiation by the State
were unavailing, the Bureau and the Tribes asked the Water
Resources Department to refer the matter to a contested case
hearing, but then adjourn the process in order to give the parties
time to see if they could negotiate a resolution of the objections
before congressional appropriations decisions were made.*® The
Bureau and Tribes talked to the irrigation districts and the
objectors and received their tentative agreement to try
mediation.®® Tribal representatives contacted the State Dispute

Neil Goldschmidt to Senator Mark Hatfield (June 28, 1988)); see also February 8
Hearing, supra note 15, at 22-23 (testimony of Bill Blosser, Chair of State Water
Resources Commission).

80. Interviews with mediation parties.

81. See supra text accompanying note 59. In fact, the Tribes had pursued a
strategy of negotiation so actively over the years that it had acquired a name—"“The
Umatilla Doctrine.” WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 32.
This approach was grounded in a recognition of the interdependence of tribal and
nontribal economies. Id.

82. Antone Minthorn, Chairman of the General Council of Confederated Tribes
of the Umatilla Reservation, Statement to Oregon Water Resources Commission, in
Bend, Or. (Nov. 15, 1991) (on file with author).

83. Interview with Becky Hiers, employee, Confederated Tribes of the Umatilla
Indian Reservation, in Pendleton, Or. (June 1994). In fact, some of the other parties
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Resolution Commission (“‘DRC”) about possible mediators.®* The
DRC gave the parties the names of mediators and references.
Some parties felt they needed a water law expert to mediate this
dispute. Others felt they needed instead a qualified mediator,
skilled in helping disputants discuss and resolve their issues
together. The compromise was to get both.

The parties selected Chapin Clark, an Oregon water law
expert and law professor, and Elaine Hallmark, also a lawyer and
an experienced mediator with Confluence Northwest, a Portland
mediation firm.** The two were willing to work together.
Hallmark and Clark then joined the parties in December 1991 for
an already scheduled meeting, which became the first mediation
session.%

A. The Hands Dealt

Before discussing the mediation itself, it is instructive to
freeze the frame and look back at the parties’ situation as of late
1991. At that time, despite the sudden breakdown, the Umatilla
Basin Project dispute might have seemed ripe for a successful
mediation. The controversy contained several of what mediation
researchers have identified as key ingredients for success: an
external deadline (the imminent threat of losing federal funds
and the timing requirements of the state administrative process);
clearly identified interest groups with a history of successful

initially asked the Tribes to serve as mediators because of their previous strong role
in building consensus for the original project and working with all interests.
However, the Tribes wanted to hire outside neutral mediators instead. Id.

84. Id. The DRC is a state agency created by statute to encourage and facilitate
mediation in state agencies and programs. OR. REV. STAT. § 36.115 (1993). The
agency has two staff members, plus a gubernatorially appointed citizen policy
commission. Its primary functions have been to train agency personnel in mediation,
sponsor and fund mediation programs, and develop a roster of qualified mediators.

85. Interview with Elaine Hallmark, mediator, Confluence Northwest, in
Portland, Or. (July 1993).

86. Because the parties were operating under deadlines, both from the State and
less formally from Congress, the beginning of the mediation was somewhat rushed
from the mediators’ perspective. Hallmark routinely meets with all parties before a
mediation to gather background information, to determine whether the parties are
truly interested in resolving the dispute, and to assess whether the dispute appears
to be the type that could benefit from mediation. In this instance, there was no time
for the usual preparatory work, as Hallmark and Clark were called in at the last
moment to negotiating sessions already beginning. (For some of the parties, this was
only the latest round in a decade of negotiations.) Id.
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negotiation and a genuine willingness to try mediation in this
instance; and desire by the parties to reach agreement in order to
obtain approval for the exchange and avoid losing the federal
funds.?’ _

The parties’ desire to reach agreement can be further
explored by considering what the parties had to lose if voluntary
agreement could not be reached. This has been called a party’s
“BATNA,” or the “Best Alternative To a Negotiated Agreement.”®®
In the Umatilla dispute, all parties shared one BATNA—the
potential loss of the project itself through loss of the federal
funding.® But each of the parties also had more subtle BATNAs
beyond that common denominator that helped influence the
individual decisions to mediate. In other words, each party had
certain cards in its hand that affected its bet on the outcome.

The Tribes held a particularly good hand. As a matter of
federal law, Indian tribes hold federal reserved water rights,
called Winters rights, regardless of whether these rights have
been recognized or quantified within a state’s water-rights
allocation system.” These reserved rights carry as a priority date
the date the reservation was established,” and they exist whether
or not they have ever actually been used.”? Thus, for those

87. See BINGHAM, supra note 5, at 93; TALBOT, supra note 5, at 99; Lawrence
Susskind, Environmental Mediation and the Accountability Problem, 6 VT.L. REV. 1,
2 n.6 (1981).

88. ROGER FISHER & WILLIAM URY, GETTING TO YES: NEGOTIATING AGREEMENT
WITHOUT GIVING IN 104 (1981).

89. This loss would have had real consequences—no fishery restoration at
federal expense, no legitimizing of the irrigators’ current uses of water. In other
words, there would have been no water in the Umatilla for the fish but no security
for the farmers either.

90. Indian reserved rights were originally recognized by the United States
Supreme Court in 1908 in Winters v. United States, 207 U.S. 564 (1908). The Court
declared that creation of an Indian reservation carries with it an implied reservation
of water rights for water necessary to support the purpose of the reservation. These
rights are federal rights, independent of state law. 4 WATERS AND WATER RIGHTS,
supra note 66, § 37.01(b)(2). One commentator speculates that perhaps one reason
the federal government took an aggressive role in pursuing the Indians’ rights in
court at the time of the Winters case was because the case arose during Teddy
Roosevelt’s tenure, when the administration was very concerned about conservation
of natural resources on federal lands. LLOYD BURTON, AMERICAN INDIAN WATER
RIGHTS AND THE LIMITS OF Law 19 (1991).

91. 4 WATERS AND WATER RIGHTS, supra note 66, § 37.01(b)(2). Some rights
carry a date of “time immemorial” if they are aboriginal rights being retained by a
tribe rather than new rights created to support the reservation. United States v.
Adair, 723 F.2d 1394, 1412-14 (9th Cir. 1983).

92. 4 WATERS AND WATER RIGHTS, supra note 66, § 37.02(a)(1).
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reservations that predate statehood and other appropriators, the
reserved right will normally be one of the most senior rights,
trumping most other water-rights holders in times of shortage.”

The amount of water protected by Winters reserved rights is
the amount necessary to fulfill the primary purpose of the
reservation.” In most Indian reserved rights cases, the reser-
vation’s primary purpose has been found to be the transformation
of formerly nomadic tribes into an agrarian society.”® In those
cases, the amount of water reserved has been quantified as the
amount necessary to irrigate the “practicably irrigable acreage”
on the reservation.”® However, some courts have found other
purposes for certain reservations, such as the continuation of
hunting or subsistence uses, or establishment of a permanent
homeland.”” In these cases, the water right will be quantified not
by the measurement of irrigable land, but by whatever amount is
required to support these other purposes, including minimum
streamflows.”® These nonagrarian reservation cases provided
solid precedent for the Umatilla Tribes to argue that continuation
of subsistence fishing is one of their reservation’s primary
purposes, and that the measure of at least some portion of the
reserved right should be in terms of streamflow, both on and off
the reservation, rather than irrigable land acreage.”

93. Id. § 37.01(cX1).

94, United States v. New Mexico, 438 U.S. 696, 700 (1978) (national forest case;
amount reserved is only that necessary to fulfill primary purposes); Cappaert v.
United States, 426 U.S. 128, 141 (1976) (national monument case; amount of water
reserved is only that necessary to fulfill reservation purposes). Strictly speaking, this
primary purpose limitation was developed in non-Indian cases and has never been
applied by the Supreme Court to an Indian case. 4 WATERS AND WATER RIGHTS, supra
note 66, § 37.02(c) (1991 & Supp. 1995). However, lower courts have held Indian
reserved rights to this standard. E.g., United States v. Adair, 723 F.2d 1394, 1408-09
(9th Cir. 1983); Colville Confederated Tribes v. Walton, 647 F.2d 42, 47 (9th Cir.
1981); United States v. Washington. 506 F. Supp. 187, 205 (W.D. Wash. 1980), affd
in part, 759 F.2d 1353 (9th Cir. 1985).

95. See, e.g., Arizona v. California, 373 U.S. 546, 600 (1963); 4 WATERS AND
WATER RIGHTS, supra note 66, § 37.01(b)(3) (1991 & Supp. 1995).

96. 4 WATERS AND WATER RIGHTS, supra note 66, § 37.02(c)(1) (1991 & Supp.
1995).

97. E.g., Adair, 723 F.2d at 1409 (primary purposes were both agriculture and
continuation of subsistence hunting and fishing); Colville Confederated Tribes, 647
F.2d at 47 (establishment of homeland was one purpose).

98. Adair, 723 F.2d at 1414-15; Colville Confederated Tribes, 647 F.2d at 47-48.

99. Such an argument was successful in Adair, 723 F.2d at 1409 (tribe awarded
water rights to support fish and wildlife habitat in Klamath Marsh). See also Colville
Confederated Tribes, 647 F.2d at 48 (upholding streamflows for fishery); United
States v. Anderson, 591 F. Supp. 1 (E.D. Wash. 1982) (ordering minimum
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In fact, the Umatillas would not have to rely entirely on
Winters rights in claiming their reserved water rights. Another
line of cases, beginning with a United States Supreme Court case
decided even before Winters, provides authority for the Tribes to
claim rights to minimum streamflows both on and off the
reservation based on their treaty fishing rights. United States v.
Winans'® involved one of the Stevens treaties with language
nearly identical to that found in the Umatilla Treaty. The Court
said that the language reserving to the Indians the right to fish
at their usual and accustomed places, on and off the reservation,
was a property right that neither the federal government nor the
State could take away.'®! This right was retained by the Indians,
not given to them by the federal government, and it created a
servitude on any later grants of property.'”® The Winans case
itself concerned fishing access across land and did not discuss
water rights or streamflows. However, this reasoning has since
been used to argue that the Indians must also have water
sufficient to support the fishery.'®

Thus, through a combination of Winters and Winans rights,
the Umatillas held what could be considered the ace in the hole
going into this mediation.'® The Tribes would be likely winners

streamflows to maintain certain water temperature), aff'd in part, 736 F.2d 1358 (9th
Cir. 1984).

100. 198 U.S. 371 (1905). As described in the text accompanying supra notes 36-
42, the Stevens treaties, negotiated by Washington territorial Governor Isaac
Stevens, reserved both on- and off-reservation fishing rights for the Tribes.

101. Id. at 381-82.

102. Id. at 381. Thus, settlers who had received shoreline patents from the
federal government and fish-wheel licenses from the State of Washington still had to
allow the Indians access to fish on what was now the settlers’ land. Winans rights,
as retained rights, date from time immemorial, as do retained Winters rights. See
United States v. Adair, 723 F.2d 1394, 1412-14 (9th Cir. 1983).

103. United States v. Washington, 506 F. Supp. 187, 205 (1980), affd in part,
759 F.2d. 1353 (9th Cir. 1985). However, this decision was vacated in part by the
Ninth Circuit because the habitat issue was found inappropriate to resolve by
declaratory judgment. 759 F.2d at 1357. See also Kittitas Reclamation Dist. v.
Sunnyside Valley Irrigation Dist., 763 F.2d 1032 (9th Cir. 1985); Adair, 723 F.2d at
1394; Colville Confederated Tribes v. Walton, 647 F.2d 42, 42 (9th Cir. 1981),
Anderson, 591 F. Supp. at 1.

104. These Indian water rights were well established early in this century, at
the same time reclamation projects were being built throughout the West to deliver
water to farmers to develop irrigated agriculture. In fact, the Umatillas had
successfully defeated the construction of one federal dam on the authority of Winans,
because the dam would have destroyed several usual, accustomed fishing stations.
Confederated Tribes of the Umatilla Indian Reservation v. Alexander, 440 F. Supp.
553 (1977). Yet the federal government basically ignored the Indians’ interests in
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if the dispute went to court; they could force recognition of their
reserved rights and treaty fishing rights to minimum stream-
flows, senior to the Bureau and all of the irrigators. All of the
parties were well aware of the Tribes’ leverage in this regard.'®

However, the Tribes held a couple of problem cards as well,
slightly weakening their otherwise strong hand. One weakness,
or at least downside, for the Tribes in pursuing federal litigation
is that paper water rights are not the same as wet water now.
Even after lengthy and expensive litigation, the Umatilla River
would be just as dry as ever. There are many tribes throughout
the West who are acknowledged to hold superior rights (regard-
less of whether the rights have actually been declared by a court),
but there are few tribes who have the resources to develop their
rights and actually put the water to use.’®® Most of them would
require substantial federal assistance, both financial and
technical, to do so. The Umatilla Tribes would not have been able
to finance a $46 million project, like the water exchange, to
augment streamflows.'” The Umatilla Tribes, like others, have
therefore come up against the pragmatic “limits of law” and have,
in many cases, decided to negotiate for specific water delivery
projects that will guarantee them water rather than pursuing
their theoretical rights to the outer limits in court.'®®

Even for those Tribes that have decided to go the litigation
route, success has not been guaranteed. Although historically the
federal courts have been very protective of Indian water rights,
some recent decisions have caused concern. The federal courts
have been increasingly willing to let the Indians’ rights be
determined and quantified in state courts, and state courts have
imposed some significant restrictions.’” Thus, there was some

building the Umatilla Project while committing the scarce water to other uses, thus
laying the foundation for the conflicts that the Umatillas and many other tribes and
water users are experiencing today. See BURTON, supra note 90, at 21.

105. See, e.g., WATER RESOURCES DEP'T, STATE OF OR., supra note 7, at 30; June
28 Hearing, supra note 3, at 39, 95 (statement of Neil Goldschmidt, then-Governor
of Oregon, and testimony of Hadley Akins, Executive Director of Umatilla Basin
Project Steering Committee). The cloud of uncertainty cast by the Tribes’ rights over
the otherwise valid rights of the irrigators was thus considerable, giving incentive to
both sides to nail these rights down to a known quantity.

106. See generally BURTON, supra note 90.

107. Their only other alternative would be more litigation to force the irrigators
to stop exercising their water rights in derogation of the Tribes’ rights.

108. See generally BURTON, supra note 90.

109. States that follow the prior appropriation doctrine conduct “general stream
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uncertainty in just how strong and reliable the Tribes’ cards
would have been once they laid them on the table.

Another reason the Tribes chose not to litigate was simply
their desire for something other than a win-lose solution. They
did not need the court to declare their reserved rights; all parties
recognized that they had them. But they did not want to destroy
the Umatilla Basin agricultural economy by taking the farmers’
water away.'’® After all, the Tribes and the farmers live in the
same community and share the same economy. The Tribes just
wanted a fair share of the water for the fish. Thus, there was
nothing really to be gained from a litigated outcome, and much to
lose. Politically and practically, therefore, conventional litigation
was not the preferred route.'"

Another strong hand dealt in this dispute was held jointly by
WaterWatch and Oregon Trout, as the objectors to the exchange.
Both state water law and federal reclamation law clearly limit the
use of water to certain lands.''? Under state law, the water right
itself is appurtenant only to those lands described in the permit
or certificate.!”® In order to apply water to different land, a water-

adjudications” to decree and prioritize all the competing water rights on a river. The
1952 McCarran Amendment, 43 U.S.C. § 666 (1988), allows states to include federal
reserved rights in these adjudications, and the Supreme Court held in 1976 that this
included Indian rights. Colorado River Water Conservation Dist. v. United States,
424 U.S. 800 (1976) (For a criticism of this decision, see Stephen M. Feldman, The
Supreme Court’s New Sovereign Immunity Doctrine and the McCarran Amendiment:
Toward Ending State Adjudication of Indian Water Rights, 18 HARV. ENVTL. L. REV.
433 (1994).). Some recent court decisions have strictly limited tribal rights and have
subjected them to state, rather than tribal, administration. E.g., United States v.
Oregon, 44 F.3d 758 (9th Cir. 1994), cert. denied, 116 S. Ct. 378 (1995); In re General
Adjudication of All Rights to Use Water in the Big Horn River Sys., 835 P.2d 273
(Wyo. 1992). See also the discussion of this trend in BURTON, supra note 90, at 36-40.

110. Antone Minthorn, Chairman of the General Council of the Confederated
Tribes of the Umatilla Reservation, Speech to Native American Fish & Wildlife
Society Conference, Eureka, Cal. (Oct. 23, 1991) (on file with author).

111. The Umatilla Tribes are hardly unique in their decision to try negotiation
rather than litigation. Burton discusses many western tribes who have decided that
their best hope for wet water is through negotiated settlements or special federal
legislation, or some combination of the two. BURTON, supra note 90, at 59-62. Burton
identified 14 tribes who had used negotiation (seven successfully) in a survey he
conducted. Id. at 48-58 (The Umatillas are not mentioned, presumably since their
negotiation was only on one project and not as to all of their water rights.). However,
Burton also points out that in some cases it is the non-Indians who are most eager to
negotiate, and that Indians again may be accepting “lopsided deals” just as they were
forced to do in the original treaty negotiations. Id.

112. See generally Benson & Priestley, supra note 73, at 92-95.

113. OR. REV. STAT. § 540.510 (1993); Hough v. Porter, 95 P. 732, 1083 (Or.
1908). See generally David M. Howitt, Oregon Water Management: The Need to
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rights holder has to receive state approval for a change in place
of use through a state transfer proceeding.''* Federal law
similarly limits reclamation water to use only on certain approved
lands.!”® Adjustment of the place of use requires federal permis-
sion in the form of approval of any irrigation district boundary
changes or amendment of water delivery contracts.!’® Yet
irrigators had applied water to many acres of ineligible lands, and
both the State and the Bureau had ignored such water spreading
"in the Umatilla Basin for years. Therefore, the Bureau, the State,
and the irrigation districts were in a dilemma, and the Tribes and
protestors knew they were in a position to strike a bargain.

But the irrigators held some strong cards, too. They held old,
vested water rights to the Umatilla River, and had been using
water for decades in reliance on those rights. They also had valid
reclamation contracts to irrigate thousands of acres of land and
well-developed political muscle, both at the state and national
levels. Many of the irrigators felt that they did not need the
Project Act and that they could win any court battle on water

spreading. Thus, they could have held firm and refused to
bargain as well.

The Bureau also had in its hand the authorization of more
than $46 million in federal funds to build the Umatilla Basin
Project. However, it could not spend the money without approval
of the exchange by the State Water Resources Department, and
it might not receive the necessary annual appropriations if the
conflict continued. In order for the State to give the necessary
approvals, it had to resolve these legitimate challenges to the
project. The cloud of the Tribes’ reserved water rights hung over
everyone. One of the parties captured the pressure to come to a
solution succinctly: “Everyone had a gun aimed to the right all
the way around the table. The Bureau could say take a hike; the
State could insist on a contested case and possibly deny the
exchange; WaterWatch [and Oregon Trout] always had the power

Combat Water Spreading and Some Proposals for-the Future, 9 J. ENVTL. L. & LITIG.
249 (1994).

114. OR. REV. STAT. § 540.520 (1993) (general transfer statutes); id. § 540.570
(special statutes for irrigation districts). The transfer process has been severely
backlogged for several years, with thousands of requests pending. Telephone
interview with Reed Marbut, employee, Water Resources Department (Sept. 1993).
The process takes at least a year and a half and often longer. Id.

115. Benson & Priestley, supra note 73, at 92-95.

116. Id. at 102-03.
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to litigate [to force resolution of the water-spreading issue]; and
the Tribes had the immense, ultimate power [to assert their
superior rights].”’’” Under these uncertain and risky circum-
stances, it is easy to understand why the parties decided that
mediation was worth a try.

B. The Mediation Process

The formal mediation sessions began on December 4, 1991.'*
Some of the ground rules established at the first mediation
session are typical of most mediations.'”® They included, among
other things: “Leave weapons of war at home, or at least at the
door. Cooperate with each other as a means to avoid litigation.
Treat each other with respect. Listen to understand. Share your
views and interests as clearly as possible. Make decisions by
consensus.”**

Two other crucial agreements were reached that were
somewhat tailor-made for this particular mediation. One
concerned the press. Just before the mediation began, a series of
newspaper articles ran in area newspapers, serving to inflame the
controversy.'?’ Some of the parties felt strongly that other parties
might “try their case” in the media, and that such efforts would
be very damaging to the mediation.’® The parties were also
concerned that the media themselves might cover the dispute in
such a manner as to damage the negotiation process, because a
good fight “sells more papers” than a reasoned compromise.'?
Therefore, the subject of press coverage was a touchy issue at the
first meeting. In fact, when a reporter came to the meeting, the

117. Interview with one of the mediation parties.

118. Minutes of First Negotiating Session, on the CTUIR Reservation (Dec. 4,
1991) (on file with author).

119. See, e.g., BINGHAM, supra note 5, at 105-06.

120. Agreements Concerning Ground Rules for Umatilla Basin Project
Negotiation (Dec. 4, 1991) (on file with author). Other rules covered use of party
representatives, obtaining constituents’ approval, roles of participating and observing
parties, and contact among parties between mediation sessions. These ground rules
are quite different from the advice a litigator might give his or her client before
embarking on a trial. Such a list might read: “Remember, this is war. Don’t give an
inch. Answer only the precise question asked—don’t explain yourself or volunteer
any information. Even if we lose this round, we can always appeal.”

121. See, e.g., Koberstein, supra note 70; Paul Koberstein, Farmers Denounce
Umatilla River Plan, THE OREGONIAN, Dec. 4, 1991, at E4.

122. Interview with Elaine Hallmark, supra note 85.

123. Id.
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parties’ first inclination was to ban the media entirely from their
proceedings.'® However, the mediators managed to lead the
parties through a discussion of their concerns, in the presence of
the reporter, and to an agreement on how media coverage would
be handled. The parties agreed not to try to use the press to
affect the mediation process and to speak only for themselves
when speaking to the media.’® They could represent their own
positions and discuss the mediation process, but they would not
attempt to characterize any other party’s views or conduct, and
any statements for the whole group would be developed by the
group and released by the mediators.’?® This initial consensus on
a sensitive procedural issue probably helped set the tone for
further constructive discussion and agreement on more substan-
tive issues.'?’

Another agreement reached at the first session was perhaps
not as successful, at least in retrospect. The parties officially
attending the first session included the Tribes, the Bureau, the
Oregon Water Resources Department, WaterWatch, the Oregon
Department of Fish and Wildlife, and the three irrigation districts
that would receive the exchange water from the Bureau
(Stanfield, Hermiston, and Westland, through their joint manager
and counsel). Observers, in addition to a number of other party
representatives, included individuals named Chet Prior and Tony
Amstead, as representatives of the Teel Irrigation District
(uTe-eln) . 128

The Teel Irrigation District was in a curious position.
Technically, Teel was not directly involved in the project at all.
It would not receive any of the Columbia River water from the
exchange. Nor did it hold a current water delivery contract from
the Bureau of Reclamation.’”® Yet Teel was probably the most
intensely interested in the water-spreading issue that was
underlying the immediate controversy because it relied on water
allegedly being “spread” to it by the Westland Irrigation

124. Id.

125. Agreements Concerning Ground Rules, supra note 120.

126. Id.

127. Interview with Elaine Hallmark, supra note 85. This type of preliminary
consensus on procedural matters is often used by mediators as a technique to start
building agreement. See BINGHAM, supra note 5, at 105-06.

128. Minutes of First Negotiating Session, supra note 118.

129. Clark, supra note 53, at 20-21.
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District.”™ The West Extension Irrigation District (“West
Extension”) was also interested in the water-spreading issue.'®
Although recognizing these significant interests, the other parties
decided that because Teel and West Extension were not directly
part of the current exchange, which was legally what the media-
tion was about, they did not need to participate as formal
parties.””® They were invited to come to the mediation as
observers, which they did, attending nearly every session.’®® This
decision not to include the Teel district as a formal participant
eventually came back to haunt the mediation.'*

The assembled parties did agree that Oregon Trout, the other
party that had filed a formal objection to the Bureau’s state
exchange application, should be invited to join as a party, along
with the Bonneville Power Administration (“‘BPA”).!* BPA was

130. The legal status of this water has been the subject of ongoing dispute. Teel
says that it has valid water rights under state law covering the use of this water and
that Westland’s delivery system is simply used for conveyance. Teel claims it does
not need a BOR contract for some of its water and that it has valid contracts to other
water. Though the contracts expired some time ago, Teel contends the Bureau
acquiesced in continued water deliveries. WaterWatch, the State, and the Bureau all
say that Teel’'s water use is illegal water spreading. They say that Teel is using
“conserved” water, part of Westland’s original contracted rights from the Bureau,
freed up when Westland lined its ditches and took other conservation measures.
State law allows a water user to keep conserved water only if the user goes through
a specific process and obtains state approval. See OR. REV. STAT. §§ 537.455 to .500
(1993). In fact, Teel filed suit against the State in 1993 to prevent it from cutting off
its water for use on unpermitted lands. Although the lawsuit was recently decided
by the Oregon Court of Appeals, the decision was based on procedural grounds rather
than on the merits. Teel Irrigation Dist. v. Water Resources Dep’t, 898 P.2d 1344 (Or.
Ct. App. 1995) The court never reached the issues of whether Teel was improperly
spreading water under state law because it decided all claims on the basis of
procedural issues, primarily relating to missed deadlines for challenging the agency’s
action and the trial court’s findings. Id.

131. West Extension had also been involved in an earlier phase of the exchange
project, but that aspect of the project had been completed and was not in jeopardy in
late 1991. EIS, supra note 30, at 2-6.

132. Interview with Elaine Hallmark, supra note 85. Teel had filed for party
status in the State’s contested case proceeding, but, in fact, it did not want to
participate directly in the mediation, believing that its interests in the exchange
could be represented by Westland, and that to the extent it would not be represented,
it might do better in court. Interview with Laura Schroeder, attorney for Teel
Irrigation District, in Portland, Or. (July 1993).

133. Interview with Laura Schroeder, supra note 132.

134. See supra note 130 and infra text accompanying note 232.

135. Minutes of First Negotiating Session, supra note 118. The Oregon Natural
Resources Council, a statewide environmental group, and Hermiston 2000, a local
economic development group, were also invited to participate because they had both
asked for formal party status in the Water Resources Department contested case
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included because the Umatilla Basin Project Act obligated BPA
to provide the electricity for pumping the exchange water from
the Columbia River up into the Umatilla Basin reservoirs.'*

The parties initially identified thirteen issues to be addressed
in the mediation.””” They later eliminated some issues and
" collapsed the rest into three main categories. The parties
described these categories as follows: “Full state enforcement of
water rights, BOR taking no action with adverse impacts on the
objectives of the Umatilla Basin Project, [and] BOR actions taken
will follow the full [National Environmental Policy Act or ‘NEPA’]
process . . ..”"*® Although the wording is awkward, what these
really boiled down to is a distillation of the objections raised by
WaterWatch and Oregon Trout. The mediation would deal with
two angles of the water-spreading concerns: (1) whether water
was currently being “spread” beyond the allowable amounts
and/or land covered by a valid state water right and a Bureau
contract; and (2) how to comply with the legal requirements,
under either federal or state law, for any change or expansion of
any irrigation district’s service boundaries. By addressing those
specific issues, the mediation would thereby deal with the general
concern that the terms of the exchange needed to be strictly
monitored and enforced in order to ensure that all of the replaced
Umatilla water really stayed in the stream for the fish.

Five mediation sessions were held from early December to
mid-February.’® The sessions began with a significant amount

proceeding. Ruling on Petitions for Party Status Before the Water Resources
Department of Oregon (Jan. 22, 1992) (on file with author); Minutes of Third
Negotiating Session, BPA, Portland, Or. (Jan. 9, 1992) (on file with author). Although
they agreed, and appeared as formal signatories to the agreements, they attended
only a couple of sessions and did not actively participate. Therefore, they were not
included in the survey for this case study.

136. BPA, too, had requested formal party status in the agency proceeding. The
cost of the project electricity was estimated to be approximately $800,000 annually.
June 28 Hearing, supra note 3, at 85 (statement of John S. Robertson, Deputy
Administrator, Bonneville Power Administration). Neither the irrigation districts nor
the Bureau were to be charged for this power, so the costs would be borne by BPA’s
ratepayers. However, BPA receives “benefit” for this contribution in the form of fish
and wildlife mitigation credits. BPA originally opposed the exchange project proposal
because of these electricity costs but eventually agreed to support the project. Id.

137. Minutes of Second Negotiating Session at the Water Resources
Department, Salem, Or. (Dec. 16, 1991) (on file with author).

138." Status Report from Elaine Hallmark and Chapin Clark, mediators, to
Oregon Water Resources Commission (Dec. 20, 1991) (on file with author).

139. See Clark, supra note 53, at 21.
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of mistrust and frustration expressed by all parties.’*® There
were particularly bad feelings by the locals, who had been
working hard to reach consensus and obtain federal cooperation
and funding for the project for so long, towards the “outsider”
environmental groups’ intervention in the approval process.!*!
However, after a tense beginning and several difficult, late-hour
negotiating sessions, the parties came to an agreement on
February 12, 1992, less than three months after the first
session.'*

After reaching final agreement in concept, the parties
circulated proposed final documents drafted to capture the
agreement,'*® and they then gathered for a signing ceremony on
February 27 at the Tribes’ Yellowhawk Administration Building
on the Umatilla Indian Reservation.!** The parties signed three
written agreements binding the various parties to specific
actions.'*® They also signed a stipulation to be submitted to the
State Water Resources Department, in which WaterWatch and
Oregon Trout agreed to withdraw their objections, and that
included a proposed form of transfer order and permit to be
issued by the State to the Bureau.!*®

C. The Mediated Agreement

The parties’ agreements are deceptively simple on the
surface. For example, the agreement of the Hermiston Irrigation
District consists of only four short paragraphs, as follows:

140. Interview with Elaine Hallmark, supra note 85.

141. Id.

142. Id.

143. These documents were drafted by the mediators after being negotiated by
the parties at the mediation sessions. Id. :

144. See supra text accompanying note 1.

145. Memorandum of Agreement, Bureau of Reclamation (Feb. 27, 1992) (on file
with author); Memorandum of Agreement, Hermiston Irrigation District (Feb. 27,
1992) (on file with author) [hereinafter Hermiston Agreement}; Memorandum of
Agreement, Stanfield Irrigation District (Feb. 27, 1992) (on file with author). There
were separate agreements specifying the respective commitments of the Bureau and
the irrigation districts.

146. Stipulation of the Parties, supra note 68; Order Approving Transfer 6621E
Before the Water Resources Director of Oregon, In the Matter of an Application in the
Name of the U.S. Bureau of Reclamation for Approval of an Exchange of Water (Apr.
21, 1992) [hereinafter Order Approving Transfer 6621E] (on file with author). Since
the Department was involved in the mediation, the order’s terms had effectively been
approved in advance.
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1. Assoon as possible, Hermiston Irrigation District and the
Bureau of Reclamation, hereafter BOR, will enter good faith
negotiations for a contract to implement P.L. 100-557.
Hermiston will not attempt to include any benefits for any
other district in their negotiations with BOR.

2. The basis of the contract to implement P.L. 100-557
between Hermiston Irrigation District and BOR is the equal
exchange of irrigation water for water from the Columbia
River through the Exchange Project, resulting in delivery of
the amount of water from the Umatilla and Columbia Rivers
as is authorized under Oregon water law to all of those lands
that received irrigation water from Hermiston Irrigation
District prior to 10-1-88. _

3. BOR will contract with Hermiston Irrigation District for
delivery of water on an interim basis to lands with a surface
water right and served by Hermiston as of 10-1-88, but outside
district boundaries. Hermiston will apply for boundary
expansion to include these lands. BOR will complete the
boundary expansion process.

4. Each of the parties to this agreement shall support and
cooperate in the protection of releases of water from McKay
Reservoir for instream flow use for fish purposes including, but
not limited to, supporting any changes under federal and state
law which may be necessary to ensure protection of this water
for this use.'’ -

However, the apparent simplicity belies the underlying
complexity and the difficult issues that were hammered out. The
major components of the parties’ agreements were essentially the
provisions of the Umatilla Basin Project Act, but they were
fleshed out with some critical details. For instance, the Bureau
committed to enter into new contracts with the irrigation districts
to supply water to those lands that had been legally receiving
water as of October 1, 1988. But the water would come from the
Columbia River instead of the Umatilla, as required by the Act.
Then the stipulated order and permit went further to establish
how each district’s water use would be measured because there
was significant disagreement on the amount of water the districts
were legally entitled to, how much they had actually been using,
and how to measure and monitor future uses.'*®

147. Hermiston Agreement, supra note 145, at 1.

148. Meanwhile, the parties were proceeding with complementary activities on
other fronts. At about the same time that WaterWatch filed its objection to the
Bureau’s exchange request, it had also filed a petition with the state requesting



290 UNIVERSITY OF COLORADO LAW REVIEW  [Vol. 67

The mediation handled the issue of “water spreading” in
several ways. The agreements made it clear that no new irriga-
tion would be supported with the Columbia River water and that
all exchanged water would go to support instream flows for fish.*®
This promise was also supported by the monitoring requirements
so that it could be assured that the project was in fact accomplish-
ing its purpose.'®°

The districts, however, were assured of receiving the amount
of water that they had used on October 1, 1988 on an “interim”
basis, even for lands outside of the districts’ official boundaries,
if that water use was authorized by state law. These out-of-
district lands were not guaranteed continued delivery of water
beyond the interim, however.'®® The Bureau promised to proceed
with a proposal to expand the districts’ boundaries to include all
lands actually receiving water, but only after full NEPA review.'?
The districts also committed to proceed under state law require-
ments to seek boundary changes.!®

Thus, what the mediated agreement really did with the
water-spreading issue was first to affirm that both state law and

amendment by rule of the Umatilla Basin Plan and strict enforcement of
measurement and appurtenancy limitations in existing water rights. Memorandum
from WaterWatch to Water Resources Commission (Nov. 19, 1991) (on file with
author). The Department responded with an enforcement schedule that proposed to
measure and monitor water use more closely, obtain final-proof surveys of existing
water uses to clarify legal water rights (many of the uses were still in preliminary
permit stage, rather than in final certificated water rights), and terminate illegal
uses. Id.

149. See, e.g., Hermiston Agreement, supra note 145 (providing that Hermiston
District would receive only water it was legally entitled to as of a certain date and
that no actions would be taken detrimental to the fisheries).

150. See Order Approving Transfer 6621E, supra note 146 (specifying gauging
and measurement requirements).

151. “Interim,” though not defined, meant during construction, which could last
a few years. Interviews with mediation parties. :

152. Memorandum of Agreement, Bureau of Reclamation, supra note 145. This
requirement was also consistent with the Umatilla Basin Project Act, which had
recognized that the National Environmental Policy Act (‘NEPA”) would apply to any
formal boundary changes for the districts. In fact, when the boundary-expansion
process was finally begun, the information produced showed that the concern about
water spreading undermining the project’s purpose was probably justified. The
requested expansions covered a total of 33,812 acre-feet of irrigation water. BUREAU
OF RECLAMATION, PROPOSED BOUNDARY CHANGES FOR IRRIGATION DISTRICTS IN THE
UMATILLA PROJECT, OREGON, tbl. 1 (Nov. 1993). This was close to the amount of
water (39,000 acre-feet) to be provided by the exchange project. See supra note 61.

153. The problem in this instance was that no one seemed to agree on what the
actual history of water use had been, so it was difficult to use the available
procedures under federal or state law to change delivery areas.
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federal contracts limit the use of water to specific lands and that
only formal amendment of the state water rights and federal
contracts could legitimize use on different lands. In other words,
the Project Act by itself did not expand anyone’s water rights.
Second, the agreement committed the parties to seek the neces-
sary approvals and gave them a grace period in which to do so.’

An interesting provision of the agreement obligated the
parties to “contact, to the extent feasible, every person or group
to whom they had previously expressed concern about this project
and assure them (1) that these concerns have been dealt with,
and (2) that all parties to this agreement now support the
Umatilla Basin Project completely and wholeheartedly.”** This
provision, of course, was designed primarily to demonstrate to
Congress that the project was back on track, thereby breaking
loose the federal funds. But actually, this promise, along with
many of the provisions that seem simply to restate the Project
Act’s requirements, illustrates how much this mediation was
really about trust and betrayal.

At the risk of oversimplifying the agreement, it is probably
fair to say that what the parties agreed upon in the mediation
was to “seal” the promise of the federal legislation. “We will
comply with all applicable laws, we will help the fish, and we will
give the farmers only their legal due, cross our hearts and hope
to die.” S

So now we understand the background and growing conflict
that led to this immediate dispute, we have some idea of why the
parties decided to mediate, we have seen the issues they decided
to deal with and the parties they felt they needed, and we have
completed, successfully mediated agreements signed by all. We
have the “patient etherized upon a table,”’* and we can conduct
our examination. ‘

154. See, e.g., Hermiston Agreement, supra note 145. The seemingly simple
agreements have turned out to be a hornet’s nest because of disagreements over
interpretations of key provisions and the fact that the Bureau has similar issues to
resolve all over the West. See infra text accompanying notes 208-10, part IV.B.1.e.

155. Memorandum of Agreement, Bureau of Reclamation, supra note 145.

156. T.S. ELIOT, The Love Song of J. Alfred Prufrock, in COLLECTED POEMS-1909-
1962 at 13, 13 (1963).
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ITI. THE CASE STUDY

There are a number of excellent theoretical articles attempt-
ing to analyze what we can expect from dispute resolution.'®’
There also have been several case studies of environmental
dispute resolution efforts.'® But there are few articles clearly
addressing how to translate the theories of dispute resolution into
practical evaluation parameters to apply to individual cases.
Each of the existing case studies has looked at different variables
and evaluation parameters. There appears to be no general
agreement in the literature about how to evaluate alternative or
conventional dispute resolution mechanisms systematically.
Although I do not claim to have provided this missing link, my
approach to this case study is an attempt to move in that
direction. I have tried to think systematically—first, what do we
expect or need from a dispute resolution system; second, how do
we translate those expectations into measurable indices to apply
to any particular dispute; and third, how does the Umatilla
mediation measure up against those standards?'®®

A. Goals: What Do We Want from Dispute Resolution?

As outlined at the beginning of this article, there were two
overall questions I wanted to answer in this case study. Were the
parties satisfied with both the process and the outcome? Do the
process and result withstand objective scrutiny by knowledgeable

157. See, e.g., Carrie Menkel-Meadow, Toward Another View of Legal
Negotiation: The Structure of Problem Soluving, 31 UCLA L. REV. 754 (1984); Robert
A. Baruch Bush, Defining Quality in Dispute Resolution: Taxonomies and Anti-
Taxonomies of Quality Arguments, 66 DENV. U. L. REV. 335 (1989) [hereinafter
Defining Quality]; Robert A. Baruch Bush, Dispute Resolution Alternatives and the
Goals of Civil Justice: Jurisdictional Principles for Process Choice, 1984 WIS. L. REV.
893 (hereinafter Jurisdictional Principles]; David Luban, The Quality of Justice, 66
DeNnv. U. L. REV. 381 (1989).

158. See, e.g., BINGHAM, supra note 5; TALBOT, supra note 5; see also Gerald W.
Cormick, Mediating Environmental Controversies: Perspectives and First Experience,
2 EARTH L.J. 215 (1976); Lawrence Susskind, Environmental Mediation and the
Accountability Problem, 6 VT. L. REV. 1 (1981).

159. I believe the link between theory and practice is still a fertile area for
additional discussion. I agree with Robert Baruch Bush that, in spite of the difficulty
in agreeing on what constitutes quality in dispute resolution, we must keep striving
to come to some consensus and the search and debate themselves are valuable. See
Defining Quality, supra note 157, at 341. I hope that this article contributes in some
small measure to advancing that debate.
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observers other than the parties? In other words, I wanted to
evaluate the mediation from both an insider’s and an informed
outsider’s perspective, and I wanted to consider both process and
result—or procedure and substance. In order to turn these
general questions into measurable indices for surveying the
parties and assessing the mediation, I needed to break the
questions down and delve deeper into the underlying issues. Just
what is it that we want from any system of dispute resolution,
alternative or conventional? Or, to paraphrase the Rolaids
commercial, “how do you spell success” in dispute resolution?'®

There are several “products” that we want from our institu-
tions of dispute resolution. The products break down into three
broad categories, which I call private goods, public goods, and
hybrid goods.

Private goods generally include (1) resolving the dispute with
a (2) satisfactory and fair process and outcome. The first and
most obvious good we want is a settlement of the dispute at hand.
We want the parties to get their problem solved, so they can go
about their business, which presumably is something other than
having a dispute with each other. This is a private good because
it really involves only the immediate parties. For the most part,
as far as anyone else is concerned, the parties could go on fighting
indefinitely, and we would not care.'®

There are other private goods we want, in addition to simply
resolving the dispute. As a party to the dispute, we want to feel
that our story was heard and that it was given due consideration;
in other words, we want the process to be “fair.” Furthermore, we

160. In 1986, Judge Harry Edwards cautioned: “[I]n our enthusiasm over the
ADR [alternative dispute resolution] idea, we may fail to think hard about what we
are trying to accomplish.” Harry T. Edwards, Alternative Dispute Resolution:
Panacea or Anathema?, 99 HARV. L. REV. 668, 669 (1986). And Baruch Bush has said:
“[1)f no definition of quality is articulated, measurement is irrelevant, since no
evaluation can measure whether or when quality has been attained.” Defining
Quality, supra note 157, at 336. As mentioned in note 157 above, this case study
attempts to “think hard” about what we are trying to accomplish and define “quality”
in order to measure it.

161. Of course, in reality, we do care whether the parties go on fighting
indefinitely, but only indirectly. If we own stock in the parties, we would prefer they
spend their time and money improving the value of our investment rather than
litigating it away. Or, if we happen to have a dispute of our own, we want the
disputing parties to make room for us in the courthouse corridors. Finally, as
taxpayers, we do not want the public fisc squandered supporting someone else’s
stubborn spat. But mostly, “getting it behind them” is of much greater concern to the
parties themselves.
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want the outcome to be fair as well and not unfairly slanted
towards any party.'® Ideally, we would like the dispute resolved
in a way satisfactory to all parties, fully addressing the underly-
ing dispute among them.'®®

We also want products from our systems of dispute resolution
that are more properly characterized as public goods because they
are desired more by society and not necessarily by the parties to
any particular dispute. These products include: (1) a reasoned
decision or resolution of the dispute that comports with existing
law and public values;'®* (2) “precedent” to guide nonparties in
governing future conduct in similar situations;'®® (3) “justice,” or
the public interest, by which we seem to mean doing the right
thing regardless of how well it resolves the particular dispute,
taking into consideration the interests of nonparties;'*® (4) fair
process and outcome, so that we might expect the same treatment
if we have a dispute; and (5) credibility and legitimacy of the
system, which is really the sum total and result of the first four
factors.

Finally, I submit that there are other “hybrid” goods that
have both private and public aspects, including: (1) resolving the
dispute in a fairly expedient manner, without excessive delays or
costs; (2) creating, preserving, or even improving a working
relationship among the parties; (3) building future dispute
resolution skills by “practicing” solving a problem together;'¢” (4)

162. See Carrie Menkel-Meadow, Pursuing Settlement in an Adversary Culture:
A Tale of Innovation Co-opted or “The Law of ADR,” 19 FLA. ST. U. L. REV. 1, 8 n.28
(1991) (noting that quality in dispute resolution incudes both procedural and
substantive components).

163. Of course, this is rarely possible in an adversary system, because someone
has to win and someone has to lose.

164. Edwards, supra note 160, at 676-77 (stressing the importance of imposing
public values such as “equal justice under the law” even if this conflicts with the
parties’ own values).

165. Kenneth E. Scott, Two Models of the Civil Process, 27 STAN. L. REV. 937
(1975) (contrasting the “conflict resolution” model, where resolving the private
dispute is the major aim, with “behavior modification” model, where consistent,
predictable outcome to guide others’ future behavior is important; arguing we need
both); see also Edward J. Brunet, Questioning the Quality of Alternative Dispute
Resolution, 62 TUL. L. REV. 1 (1987) (stressing importance of substantive legal
norms); Carol E. Dinkins, Shall We Fight or Will We Finish: Environmental Dispute
Resolution in a Litigious Society, 14 ENVTL. L. REP. 10,398 (1984) (proper role of
litigation is to sharpen and hone legal requirements and to define clearly rights and
responsibilities of parties under the law).

166. Owen M. Fiss, Against Settlement, 93 YALE L.J. 1073, 1085 (1984).

167. See BINGHAM, supra note 5, at 87 (“At least as important as, and perhaps
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creating commitment to a decision by giving the parties control
over the process and the outcome;'®® and (5) providing an
opportunity for creative and flexible solutions that meet the
parties’ real interests.'®®

Some scholars believe that only the formal court system can
deliver the most important public goods.!™ Owen Fiss, in his oft-
cited 1984 comment, Against Settlement, criticized the burgeoning
alternative dispute resolution “movement,” as well as general
pressure to settle more and more lawsuits, because this prevents
courts from doing their job.!”* Fiss stated that the job of a court
is “not to maximize the ends of private parties, nor simply to
secure the peace, but to explicate and give force to the values
embodied in authoritative texts such as the Constitution and
statutes: to interpret those values and to bring reality into accord
with them.””™ He indicated that settlement and alternative
dispute resolution simply mean that “the agony of judgment has
been avoided.”’” Fiss declared that “[slJomeone has to confront
the betrayal of our deepest ideals and be prepared to turn the
world upside down to bring those ideals to fruition.”*"™ Accordmg
to Fiss, that “someone” can only be the courts.

I disagree. In fact, it is precisely the search for some of these
additional “goods” beyond the most basic goal of reaching a
resolution of the particular dispute at hand (or the agony of
judgment) that has fueled the interest in alternative dispute
resolution, particularly mediation. Every lawsuit resolves the

more important than, reaching specific agreements during a dispute resolution
process is for the parties to develop an improved ability to work together in managing
this and future controversies.”).

168. In litigation or an administrative process, the final decision has legitimacy
because “the judge said so,” and it is enforceable with penalties. In mediation, the
final decision has legitimacy because the parties agreed to it, finding it an acceptable
way to resolve the conflict. If it is in writing, it is enforceable by an action for breach
of contract, but we generally expect it to be self-enforcing because the parties
designed it themselves and agreed to it voluntarily. See Judith Resnik, Many Doors?
Closing Doors?: Alternative Dispute Resolution and Adjudication, 10 OHIO ST. J. ON
Disp. RESOL. 211, 251 (1995); see also BURTON, supra note 90, at 66 (“[T]here is a
fairly direct correlation between the level of coercion to which the tribes were
subjected and the lack of durability of the ensuing agreements.”).

169. See Menkel-Meadow, supra note 157, at 801-17.

170. Fiss, supra note 166; see also Edwards, supra note 160; Brunet, supra note
165. :
171. Fiss, supra note 166.

172. Id. at 1085.
173. Id. at 1086.
174. Id. at 1086-87.
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instant dispute. Someone wins and someone loses. But often,
even the winners feel that they lost something. Some of what
they have lost is concrete—time and money, for instance. Beyond
that, the winners often lose any hope of a continuing relationship
with the other party, whether it be business or social. Therefore
they may lose “soul” in the sense that the fight, though it settled
the matter, really did not feel very good.!

It is partly these concerns with the “quality” of justice that
have caused so many people in recent years to say “there’s got to
be a better way.”'’® In searching for a better way, many have
been led away from the courthouse door.'” This is not entirely
because the formal, conventional systems of dispute resolution
are failing. Certainly, there are some failures—the high cost and
delay, for instance. But people are also driven away from
litigation sometimes because it succeeds so well at what it is
designed to do. Rules of law, rules of procedure, and rules of
evidence are all designed to depersonalize disputes to some
degree and to break them down into discrete parts that can be
resolved in a somewhat routinized and uniform fashion. Al-
though litigating parties are given their “day in court” to tell their

175. For instance, as a former litigator, I was involved in a contentious medical
antitrust case in which our client, the plaintiff, sued other doctors in a small Oregon
town for conspiracy to monopolize the practice of surgery (and related tort claims).
The bitter, protracted lawsuit severely polarized the medical community and even the
community at large. The plaintiff won at trial, the defendants won on appeal to the
Ninth Circuit; the plaintiff prevailed in the Supreme Court, and the case was settled
on remand. By the end of the case, many social and professional relationships had
been destroyed. The plaintiff's victory in the case was therefore bittersweet.
Although he won a substantial jury verdict and the satisfaction of vindicating his
rights, and the case established some important legal precedent for other medical
practitioners, the plaintiff completely burned his bridges in the community and
eventually had to move away. In fact, many of the named parties ended up leaving
town and starting their practices over again elsewhere. Patrick v. Burget, 486 U.S.
94 (1988).

176. See Warren Burger, Isn’t There a Better Way?, 68 A B.A.J. 274, 275 (1982).

177. See Menkel-Meadow, supra note 157, at 767-71 (parties settle disputes out
of court to avoid cost, delay, and a winner-take-all result); David Schoenbrod, Limits
and Dangers of Environmental Mediation: A Review Essay, 58 N.Y.U. L. REV. 1453
(1983) (mediation is appealing to avoid delay and expense). It is overly simplistic,
however, to say that all alternative dispute resolution takes place outside the
courthouse. See Jurisdictional Principles, supra note 157, at 893-904 (discussing the
spectrum of activities that already make up our total system of dispute resolution);
see also Marc Galanter, Worlds of Deals: Using Negotiation to Teach about Legal
Process, 34 J. LEGAL EDpUC. 268 (1984) (“There are not two distinct processes,
negotiation and litigation; there is a single process of disputing in the vicinity of
official tribunals that we might call litigotiation.”); Resnik, supra note 168, at 229-35.



1996] RUN, RIVER, RUN 297

stories, the telling and the story are carefully controlled. It is the
law, and not the parties, that decides what is important and
relevant. Often, what is legally important is either just the tip of
the iceberg, or even completely different, from what is personally
important to the parties.!™ This may be especially true in
lawsuits involving parties who are not strangers to each other.”

There is a sense that, at least in certain kinds of disputes, the
type of dispute resolution offered by the traditional methods is
unsatisfying. Parties have turned to mediation in order to tell
more of their stories and maybe even to hear more of other
parties’ stories. They have turned to mediation because it tends
to be less formal and adversarial. Finally, they have turned to
mediation to preserve a future working relationship and to avoid
the winners and losers that are the inevitable outcome of a
lawsuit. In other words, “justice,” like love, is a many-splendored
thing, and it is not necessarily fully captured by a life-tenured
judge’s interpretation of authoritative texts any more than it is
necessarily accomplished by simply declaring a winner and
resolving one more lawsuit.

These were the issues I was interested in examining in the
Umatilla mediation. How did this mediation measure up in
terms of producing the various private, public and hybrid goods
we expect from any system of dispute resolution? In simplest
terms, how much “justice” was produced by this particular
dispute resolution effort? Once I had decided what I wanted to
measure, I had to determine how to do it.

178. See, e.g., Menkel-Meadow, supra note 157, at 804-13 (giving some examples
of this phenomenon).

179. When a stranger runs a red light and crashes into you at an intersection,
what is important to you may be fairly simple—to receive compensation for your
injuries and property damage as soon as possible—and the structured legal rules
(negligence, contributory negligence, and so forth) work fairly well to get the facts out
and decide the result. You will both then go your separate ways. But if you have an
ongoing relationship, as business people, neighbors, parents, etc., you may have many
concerns that are not accounted for at all in a purely legal assessment of the parties’
rights and obligations. Professor Ellickson says it is a widely accepted theoretical
proposition that disputants are more likely to resort to legal and political action when
they lack a prospective long-term future relationship. Robert C. Ellickson, Of Coase
and Cattle: Dispute Resolution Among Neighbors in Shasta County, 38 STAN. L. REV.
623, 653 n.76 (1986).
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B. Methodology'™®
1. Inside View

I first developed a questionnaire to determine the parties’
own assessments of the mediation.’ The questions were
designed to elicit several categories of information related to the
goods I had identified as desired products of dispute resolution.'®?
I administered the questionnaire to each of the participants in the
mediation and then followed up with a more in-depth personal
interview with each of the respondents.!®®

180. Professor Ellickson notes that “progress in understanding conflict
resolution depends upon more low level empirical work,” by which he seems to mean
case-by-case study of single disputes, neighborhoods, and communities rather than
either system-wide examination or theoretical analysis. Id. at 628 n.12. He also calls
this type of research “microscopic,” borrowing the term from the anthropologist
Clifford Geertz. Id. at 627-28 (citing CLIFFORD GEERTZ, THE INTERPRETATION OF
CULTURES 3-30 (1973)). This case study certainly falls into that category. My
methodology was partially similar to Ellickson’s, too, in using party interviews, and
then doing “reality checking” with separate objective sources.

181. See infra app. 1. I am heavily indebted to Robert Baruch Bush in the
design of this questionnaire. Many of my specific areas of inquiry were taken directly
from Baruch Bush's 1989 article reporting on a 1987 University of Wisconsin
workshop on “Identifying and Measuring Quality in Dispute Resolution Processes and
Outcomes.” See Defining Quality, supra note 157, at 335 n.*. In Table 1 of that
article, Baruch Bush lists “Quality Statements and Quality Standards,” which he
says is a compilation of statements made by the conference speakers about the
components of quality in dispute resolution. Id. at 349-50. I modified, tailored, and
expanded this list to fit my particular circumstances, and, of course, any omissions
or shortcomings in the questionnaire are my own. My evaluation methodology was
also informed by Gail Bingham's in-depth study of environmental dispute resolution,
supra note 5, and by the other excellent articles appearing with Baruch Bush’s piece
in Volume 66 of the Denver University Law Review.

182. See infra app. 2. Appendix 2 regroups the questions in a different order to
show the information I was seeking. .

183. In completing this case study, I became somewhat hampered by the fact
that both the disagreement and negotiations had begun again on some of the key
issues. Indeed, one group of participants felt that the issues were still so sensitive
that they could not respond to my survey or be interviewed about the mediation. The
attorney for the party said, “because chapters are still being written, I think it would
be inappropriate for me to comment.” Letter from mediation party’s attorney to
Janet C. Neuman (June 23, 1994) (on file with author). During my communications
with the survey respondents, I assured them that I understood the sensitivity of the
ongoing disputes and would take care to try not to inflame the controversy in the way
I conducted and reported my survey. The parties were open and forthright with me
in discussing the issues and their feelings about the mediation and the issues. I very
much appreciated the parties’ cooperation, and I feel constrained to respect their
confidentiality in the way I report the results of my case study. For this reason, I
have not attributed either written survey responses or interview comments to specific
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With the survey and interviews, I wanted to determine
whether this mediation “delivered the goods” that the parties
themselves presumably wanted. Did they get their problem
solved? How did they feel about the solving and the solution?
Did it feel fair (i.e., were their concerns heard and understood)?
I also wanted to probe further to have the parties reflect on the
“hybrid” goods that they might not have thought about explicitly
but that could be good for them and for society as well, such as
improving long-term relationships, fostering creative solutions,
and saving time and money. Finally, I wanted them to remove
themselves even further from their own goals and consider
whether the mediation produced a good result in terms of the
public interest, third party perspectives, and the Umatilla River
itself.

2. OQutside View

The parties to a dispute can rarely be truly objective about
their experience, especially when the dispute is ongoing. In order
to decide fully whether a dispute resolution process was success-
ful, and whether the ultimate resolution was a good one, someone
else must examine the patient. Therefore, in addition to survey-
ing the parties about their own views of the mediation, I talked
with the mediators and reviewed files of the mediation sessions,
relevant statutes, administrative rules, and the mediated
agreements finally signed, in order to pass my own judgment on
both the process and the outcome.'® In doing so, I tried to
develop some general lessons from this mediation and judge the
results within the larger context of public-policy, natural-re-
source, and water-management issues.

parties.

184. Elaine Hallmark and Chapin Clark, the two mediators, were both very
helpful in sharing their recollections of the Umatilla mediation with me. In addition,
because the mediation involved four public agencies and the sessions were open,
Hallmark made available a portion of the Confluence Northwest files to me for
review. Having access to this well-organized body of material made my case study
significantly easier than it would have been otherwise.



300 UNIVERSITY OF COLORADO LAW REVIEW  [Vol. 67
IV. ANALYSIS OF THE RESULTS AND LESSONS LEARNED

When I began this case study, it appeared that the mediation
had been successful.’® Final agreements had been signed by all
parties after five mediation sessions, and the signing ceremony
had been a celebration. Over the course of my examination,
however, the parties were in and out of post-mediation negotia-
tion several times, often teetering on the brink of litigation.’®® A
few difficult issues deferred in the initial mediation and not
completely covered by the signed agreements caused a new and
bitter round of disagreements, threatening to undo the original
consensus. The reasons for this became clear as I surveyed the
parties and reviewed their responses. '

A. Survey Results: The Inside View

The parties answered the survey questions using scores of 1
through 5."*" The average ratings for all of the parties are
summarized in Appendix 3."®® Several significant conclusions can
be drawn from the surveys.

This mediation delivered fairly high quality justice in terms
of the participants’ personal satisfaction with the process and the
outcome.’® The parties generally found the process fair and

185. In fact, success might have been predicted, given the parties’ motivation
to reach a solution. See discussion supra part IT.A.

186. See, e.g., Rob Eure, District Accused of Reselling Water, THE OREGONIAN,
Sept. 13, 1994, at A5; see also supra text accompanying note 3.

187. A word to the wise on survey design: I designed the survey to be as simple
as possible, because I wanted it to be easy to answer and to fit on a single page.
Therefore, even though by necessity different questions required different kinds of
answers (yes/no, ranking from highest to lowest, etc.), I collapsed all of the answer
choices into a single five-point scale, explaining in the heading that 1 should
represent either “no” or the “lowest” value on the scale, and 5 was “yes” or the
“highest” depending on the sense of each question. In hindsight, it would have been
better to make the questionnaire slightly longer and provide more complete answer
choices, since some of the respondents got confused and put down answers that were
actually the opposite of what they intended. These problems were cleared up in the
follow-up interviews, but they could have been avoided.

188. See infra app. 3. One might question the value of averaging the survey
responses. I did so because, in most cases, the answers were surprisingly uniform,
and thus averaging did not obscure any information. In the few instances where
there were significant discrepancies in the parties’ answers, those responses are
discussed herein. Of course, the fact that one group of parties did not participate in
the survey, see supra note 183, does make the results less valid and comprehensive.

189. Questions 1 and 2 (average ratings 4.4 and 4.6 on 5-point scale). The
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conducive to open discussion of their real interests and the
underlying facts.'®® Many of the parties felt they saved time and
money'! and came out with a more fair and creative solution
than either litigation or the administrative process would have
allowed.'® They felt that they had sufficient control over the
process and the outcome'* and that the solution met their own
needs.’ Furthermore, the parties recognized some improvement
in their relationships overall as a result of working together in
this mediation.”® Finally, the parties gave a lot of credit to good
mediators for making the process work.'® These findings
demonstrate that this dispute resolution device did a reasonably
good job of producing the private and hybrid goods we expect from
such a system.

The parties elaborated on their survey responses in the
individual interviews. All of the parties expressed clear satisfac-
tion with the mediation process. The parties commented that the
process was helpful in “fleshing out the parties’ real agendas,”
that mediation is good because it “focuses on dealmaking and
making everybody happy,” and that people “feel better at the end”
of a mediation than with other more adversarial processes.!®’
One party put it succinctly: the process was good because it “got
to agreement.”

The participants also confirmed that the mediation saved
them both time and money, although some noted that perhaps the
“jury was still out on that question” because the matter could yet
end up in litigation or a contested case. One respondent said that
mediation does require a lot of time in a concentrated period, but
that overall it saves time and money, especially because it can be
done without attorneys.'?® '

questions and ratings listed in the following notes can be found in Appendices 1 and
3, infra.

190. Question 3 (average rating 4.6).

191. Questions 25 and 26 (average ratings 4.4 and 4.4).

192. Questions 4, 8, 9, and 19 (average ratings 4.3, 4.4, 4.4, and 4.3).

193. Question 12 (average rating 4.3).

194. Question 5 (average rating 4.1).

195. Questions 16 and 22 (average ratings 4.0 and 4.4).

196. Question 24 (average rating 4.6).

197. As noted, supra note 183, because negotiations are ongoing, I am not
attributing interview comments to specific parties. All comments in quotation marks
are direct quotes, however.

198. Although most of the parties to the Umatilla mediation did not have
attorneys at the mediation sessions, two of the parties did use attorneys, either as
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The parties had some good words for the kind of communica-
tion that mediation can foster. Across the board, they stressed
that their own views and interests were fully expressed and heard
and that they developed an understanding of the other parties’
concerns and positions. One person said, “All the parties learned
how to communicate better; they practiced it. The first meetings
were stilted, but by the last meetings, they could joke about it.”

However, when asked directly whether the mediation process
encouraged full and open exchange of information and develop-
ment of the facts, the parties were not so sure.’”® When this issue
was probed in individual interviews, the reason for the lower
ratings was revealed. The responses on information exchange
boiled down to frustration over certain requests that were made
early in the mediation sessions for data from one of the parties.
This information was apparently never fully produced, or at least
so the other parties believed, and all of them noted their frustra-
tion with this perceived withholding.?* '

Aside from the criticism expressed about this particular data
request, the parties had many positive comments about the
exchange of information. “Everyone learned a lot about how this
system [the Umatilla River and its dams] actually worked.” The
process had “educational value.” “It was invaluable for a public
interest group to discuss and understand the [irrigation] dis-
tricts.” The discussions “enlightened some parties as to water
law, [reclamation] contract law,” and other subjects.

The parties generally felt that the process of mediation allows
for creative solutions and that the final outcome here incorpo-

their representative or accompanying their representative. Furthermore, both of the
mediators were attorneys. Even with some attorney involvement, however, the
process could still save money because it was significantly shorter than either
litigation or a contested case would have been.

199. For example, the average rating in response to the question “Did you feel
that your views and interests were fully expressed and heard?” was 4.6. But the
rating was only 3.6 in response to the question “Did the process encourage full and
open exchange of information and development of the facts?” .

200. In fact, this issue also prompted some of the only critical comments made
about the mediators. See infra note 205 (discussing the parties’ praise for the
mediators). Several parties felt that the mediators should have been more forceful
in following up on this request. This points out one of the difficulties in
mediation—mediators do not have any formal power, as do courts or administrative
agencies, to force parties to produce information. They must rely on cooperation and
voluntary compliance by the parties. The party in this instance was not one of the
governmental agencies, so no alternate methods of information gathering were
available either.
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rated such creative solutions. One said, “The approach itself
encourages creativity. It's more relaxed and informal. The group
controls its own fate. Every paragraph was a battle, but creative
things came out.” Several parties emphasized that the particular
solutions crafted into the mediated agreements were not even
possible in either litigation or an administrative contested case.

The parties all gave relatively high ratings when asked if
they had sufficient control over both the process and the outcome;
yet, they also noted that some parties seemed to have excessive
power or procedural advantage.””> When this was explored in the
interviews, it appeared that the parties who felt more over a
barrel in terms of the substantive law thought that the other
parties had more power. The feelings of imbalance were not a
fault of the process but a perceived weakness by certain parties
in their substantive rights that formed the basis of their bargain-
ing position. In other words, what these parties were really
saying is that their BATNA was weaker.?*

Some of the respondents felt that the mediation process
helped educate the parties in dispute resolution skills, but they
were less sure that the process “empowered” the individual
parties.?® The mediation participants answered fairly consis-
tently that the process and outcome reduced conflict and im-
proved the relationships among the parties. One party said, “I
don’t think you can help but better a relationship if you've sat in
a room together and really listened. The parties become real
people with a point of view. You gain respect for each other.
Maybe if I were in their shoes, I'd feel the same way.” Another
said that “it was good for water users to be sitting in a room with
instream concerned parties.” The mediation created a “process of
knowing how to deal with each other, even though not a happy,
rosy relationship.”

201. The ratings averaged 4.3 in response to “Did you feel that the parties had
sufficient control over the process and the outcome?” When asked “Did any party or
parties have procedural advantages or excessive power in the process?” the rating
was 3.4. Since 1 was no and 5 was yes, this leans toward a yes. Looking at the
individual answers rather than the average makes it an even stronger yes for some
parties, as there were four 4s, two 3s, and one 2.

202. See supra part ILA.

203. The responses averaged 4.0 regarding education in dispute resolution skills
but only 3.6 regarding “empowerment.” It may be that the word “empower,” which
was not defined in the questionnaire, was just too vague to elicit clear responses.
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One party noted that, even after the mediation, the locals
continued to harbor some animosity toward the two state-wide
environmental groups for “sticking their noses in” where they had
“no business” doing so. Nevertheless, as a result of the mediation,
those groups could now “pick up the phone” and call the Tribes
and the irrigation districts. “When you get to know someone, it
makes a difference, even if you agree to disagree.”

The parties gave mixed answers when asked to rate how
important it was to them to avoid an administrative contested
case proceeding or litigation. Perhaps not surprisingly, this
question elicited 5s from some parties but only 3s from other
parties. Those who most wanted to continue a cooperative
relationship and get the project back on track (primarily, those
who lived in the Basin) were more concerned about this than the
others.”

The parties were all quite clear in affirming the importance
of the particular mediators in helping to reach consensus.”® The
parties noted, too, that in this case, having two mediators was
quite helpful because the two complemented each other. Chapin
Clark, as an expert in water law, was an “important resource in
explaining the intricacies of the water law issues” involved and in
“suggesting creative solutions” to some of the tricky legal
problems; while Elaine Hallmark “focused on traditional facilita-
tion and process techniques.” In another party’s words, Hallmark
provided the “overall framework,” while Clark helped with the
“nuts and bolts.” Some of the parties also felt it was important
that Clark, as an “elder statesman” of water law, commanded the
respect of some of the other water lawyers involved in the
negotiations. Finally, one individual commented that good

204. This also relates to a party’s perceived BATNA. Parties who felt more
confident that the law was on their side were more willing to try the formal processes
if they did not care as much about getting along together in the Basin. See supra note
179. The general tone behind the original Umatilla Basin Project itself was certainly
avoidance of litigation. A state senator had said in congressional testimony on the
project: “How great it would be if for once we could find a solution without the
directive of a federal judge.” February 8 Hearing, supra note 15, at 25-26 (statement
of Mike Thorne, state senator).

205. The responses to that question (Question 24) were mostly 5s, and a few 4s,
for an average of 4.6. As noted earlier, the only critical comments about the
mediators concerned their failure to push harder when one of the parties did not
produce documents requested by several other parties. See supra text accompanying
notes 199-200.
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mediators are “essential” and that “poor ones would be worse
than none.”

Much of the foregoing discussion concerns the process of
mediation; but the parties also expressed clear satisfaction with
the outcome in their survey responses.’®® The parties felt that the
outcome generally met their individual needs and was also fair
and in the public interest.”” The parties stressed that the
resolution got the federally funded project back on track and was,
in the words of one party, “good for fish,” and yet it did so while
trying to provide some security for the farmers as well. Everyone
received most of what they needed in order to reaffirm their
support for the project.

So far, so good. In all of the areas discussed thus far, the
parties expressed a rather high level of satisfaction with how this
mediation progressed and what it accomplished. Then why is it
that not long after the mediation the parties were fighting again?
A few clues can be found in some of the parties’ written survey
responses and further understood by some of the comments in the
follow-up interviews.

Although the survey responses and initial interview com-
ments expressed satisfaction with the outcome, probing deeper
into the parties’ comments in personal interviews revealed a bit
more ambivalence. One noted that the “paper” outcome was good
but that the agreement broke down after the process had ended.
Another party described the feelings as “warm and fuzzy” at the
end of the mediation but said that after the process shut down,
tempers flared again and those feelings were lost. The frustra-
tion expressed by the parties related to the breakdown in interim-
flow negotiations and the differences in interpretation that arose
in trying to implement the agreements.?%

One of the loose threads that began to unravel the mediated
agreement is revealed in the parties’ answers to the questions
about whether the mediation resolved the dispute fully and
comprehensively and whether the parties have complied with the
agreement. The parties’ ratings on'these two questions were
among the lowest of any on the survey.?”® Probing these ratings

206. Question 2 (average response 4.6).

207. Questions 4 (average response 4.3), 5 (average response 4.1), and 19
(average response 4.3).

208. See supra note 3 and infra text accompanying notes 209-10, 230.

209. The average rating on question 6 (whether the dispute was fully resolved)
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in interviews also brought out the most dissatisfied and bitter
comments from almost all of the parties. One respondent said
that the “most generous explanation” he could give for what had
happened since the end of the formal mediation was that the
“parties have strayed from the agreements,” while the “nastiest”
version was that they “bought what they wanted then, but then
saw other opportunities and took advantage of them.” Another
party representative described it similarly: certain parties “may
think they’re technically complying with the agreement,” but they
are at least “violating the spirit.” The parties “may have had
some reluctance to agree to agree. Maybe they sort of went along
to get it done, but maybe they really didn’t like it.” Some of the
parties had a “larger agenda” that they really could not drop, and
they “lost sight of focusing on this exchange.” Indeed, at least in
retrospect, some of the parties distinctly felt that not all of the
other parties had negotiated in good faith.?'

Discussions with the parties revealed that when the first
round of interim negotiations took place to determine how much
irrigation water would be released for fish flows before the
exchange project was fully operational (during construction of the
pumping facilities), the parties had some basic disagreements
about what they had agreed to. This issue had been deferred to
the last mediation session because it was one of the more
contentious disagreements. At a break in the formal mediation,
two of the parties held a separate side caucus on this issue. They
emerged, saying that they had agreed upon how to handle the
issue and that the agreement simply needed to state that interim
flows would be established by negotiation. Later, it became clear

was 3.0. However, only one party answered with a 5; the rest were all 3s and 2s. The
party who answered 5 said the answer was “as to the project only,” not other
associated issues. As to whether parties have complied (question 7), the average
response was 2.4. In a formal process, the court or agency can always enforce
compliance; in mediation, compliance must be voluntary.

The mediation finished in February 1992, and I began my survey in the summer
of 1993. By that time, the first round of interim negotiations had already taken place
in preparation for the 1993 irrigation season. Those negotiations had been extremely
difficult, revealing just how much disagreement remained about underlying issues.
Thus, the parties had the advantage of some hindsight in evaluating whether the
agreement had fully resolved the issues.

210. This question (number 23) elicited three 4s, three 2s, and one 1. In
interviews, the parties who gave low ratings here stressed that they thought everyone
was operating in good faith at the time, but because of what had happened since, they
changed their minds.
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that the districts believed that the agreement  essentially
legitimized existing water use, at least for the interim, regardless
of whether any technically illegal water spreading was occurring.
The Tribes and WaterWatch believed that even in the interim,
the districts were only entitled to “legal” water, and anything else
should be freed up for fish. At least one district believed it would
be paid for any interim water releases, which was apparently
surprising and distressing news to the other parties. Finally,
even as to the longer-term process agreed to (NEPA review for
any boundary expansion), the parties had different understand-
ings. The districts expected a short and sweet, uncontested
environmental assessment process; the instream advocates
expected full-scale Environmental Impact Statement (“EIS”)
review. Because of these different versions of how the mediated
agreements were to be implemented, within a few months of the
signing ceremony, the parties were already looking back at the
recent mediation with something other than rose-colored glasses.
Meanwhile, Teel, the district that had not participated but that
relied entirely on allegedly “spread” water, filed suit against the
State to enjoin cutting off its water use.

In spite of Teel’s later challenge, the parties themselves were
quite sure that everyone was involved in this mediation who
needed to be involved.?”’ But when they were asked if the
outcome was harmful to any third parties, they were not as sure,
with an average answer about halfway between a no and a yes.?"?
In interviews, some parties acknowledged that all of the affected
irrigation districts (including Teel and West Extension) probably
should have been involved in order to ensure that their slightly
different interests were represented.?'®

When asked to rate the outcome as to a substantive decision
for the management of the Umatilla River, the numerical ratings
given were also mixed,?™* and the interview comments revealed
even more ambivalent feelings. Almost all of the parties recog-
nized that the Umatilla Basin Project and the mediated agree-
ments were simply a beginning in terms of solving larger water-

211. See infra app. 1 (average response to question 21 was 4.9; highest rating
of all answers).

212. See infra app. 1 (responses to question 18 ranged from 1.0, representing no,
to 5.0, representing yes, with an average of 2.9).

213. Interviews with mediation parties.

214. Seeinfra app. 1 (the most frequent answer given to question 11 was 4.0; 2,
3, and 5 each received one response).
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management problems. The parties said this was a “good
beginning,” but it is only “one step in a much larger and more
complicated process.” This project did not begin to consider
“groundwater, Columbia River system endangered species, a full
review of treaty rights, or the westwide water-spreading issue.”
Even as to the Umatilla alone, this is a “capital intensive solu-
tion,” and “electric pumping may not be the best environmental
solution.” The exchange did not really tackle the issues of
“efficiency and conservation” in arid-land agriculture either. One
party summed up by saying, “If anyone thinks we’re home on this,
we're just kidding ourselves.”?'®

This mediation seems to merit fairly high marks for its
production of the private goods of dispute resolution. Setting
aside for a moment the difficulties that arose in negotiating
interim flows after the completion of the basic project mediation,
the parties generally expressed a high level of satisfaction with
the process, the outcome, and the “by-products” (the information
exchange, the improved understanding and relationships, and the
creativity allowed by the process). However, the parties also
realized that they had not completely finished the job. They
realized that this was perhaps only a partial fix of some very
basic disagreements over the optimal uses of the Umatilla River.

B. Lessons Learned: The Outside View

In order to get the most from this case study, it is also
important to step away from the parties’ inside views and
consider the results from a broader perspective. What are the
lessons to be learned from the Umatilla Basin Project mediation?
This case study’s teachings fall into four broad categories: (1)
lessons about mediation generally, (2) lessons pertaining to
mediation concerning natural-resource allocation, (3) lessons
about public-policy mediation, and (4) lessons about larger water-
management issues.

215. See discussion infra part IV.B.4.
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1. General Mediation Lessons

a. Mediation is useful where the solution available from
litigation or other formal process, such as an administrative
contested case proceeding, is rigid and inflexible. Whenever
parties use the court system to resolve a dispute, someone has to
win and someone has to lose (unless, of course, they settle before
a final decision).””® An administrative agency is similarly
constrained to resolve contested cases in favor of one party or
another.?’” It is simply not possible for a court or an agency to
say, “Okay, let’s lay everything on the table. What do you people
really want? How can we fashion a solution that gives something
to everyone?”

It is this potential for fashioning a composite solution that
makes mediation so attractive in certain kinds of disputes. What
kinds of disputes? Likely candidates are those in which the
“official” legal rights are black and white (i.e., either one party or
the other gets something—money, property, or water—depending
on the resolution of certain basic legal issues) but it is not a
foregone conclusion which outcome is most likely. A court or
agency will normally proclaim the winner, black or white, and
ignore the shades of gray. Mediation, on the other hand; can mix
any number of gray solutions. Menkel-Meadow describes the
tools available in a negotiation setting to craft such blended
solutions: (1) solutions can respond to parties’ true needs and
interests, rather than to their abstracted legal rights; (2) the
resources available to solve the problem may be expanded by
creatively exploring options for what and how much could be

216. This statement may be a bit too doctrinaire to account for courts’ treatment
of certain kinds of large public disputes, such as school desegregation, prisoners’
rights, and antitrust cases, where the final outcome may in fact consist of a complex
resolution or remedy negotiated by the parties and simply accepted or approved by
the court. See generally Abram Chayes, The Role of the Judge in Public Law
Litigation, 89 HARV. L. REV. 1281 (1976); Abram Chayes, The Supreme Court, 1981
Term, Foreword: Public Law Litigation and the Burger Court, 96 HARV. L. REV. 4
(1982). What this represents is alternative dispute resolution (negotiation or even
mediation) within a case. The Umatilla dispute would not really present this type of
public law case for a court, however, because there was no one case that would have
allowed a court to deal with all the parties and issues that were involved in the
mediation.

217. Agencies may have a bit more leeway than courts in imposing conditions
and thereby fashioning compromise or combination orders. However, this flexibility
is still limited by the existing framework of legal rights and by the agency’s
procedural requirements. :
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distributed, and when, how, and by whom; and (3) with greater
communication and understanding of each other, parties may
even be willing to give more than they get, also effectively
enlarging the pie.””® In other words, negotiating parties are not
stuck with the “binary,”?'® win-lose result that a court must order,
but can mix and match and construct their own multifaceted
solution.

For example, in this case, the parties were able to fashion a
compromise solution that gave water to both the fish and the
farmers, rather than to only one or the other. Furthermore, they
were able to make the nuts and bolts (measurement, monitoring,
and so forth) part of the larger agreement, to ensure that the
project would operate as planned. The precise result achieved in
the Umatilla Basin Project mediation could not have been issued
as a court or agency order. It took building trust and communi-
cating openly about sensitive issues to establish the details of the
exchange agreement and to convince finally the parties that this
project could go forward and work effectively.

- b. A mediated solution allows parties to recognize and
incorporate into their final agreement their real interests, even
though legally speaking those interests might not be directly
relevant to resolving the dispute at hand. Mediating parties can
incorporate “non-legal values™® or put different priorities on
their interests than the legal system would. These values or
priorities might involve psychological, social, or ethical concerns,
in addition to strictly legal or economic matters.?’ In this case,
the parties were able to deal with their shared concerns for
protecting the health and diversification of the regional economy.
They could focus on their common goal of maximizing the water
supply and allocating it to both farmers and fish, rather than on

218. Menkel-Meadow, supra note 157, at 804-17.

219. Id. (quoting Melvin A. Eisenberg, Private Ordering Through Negotiation.:
Dispute-Settlement and Rulemaking, 89 HARV. L. REV. 637, 654 (1976)).

220. Edwards, supra note 160, at 683.

221. In his study of the effect of cattle trespass laws on actual resolution of
disputes between farmers and ranchers in Shasta County, Ellickson found that the
disputants often resolved their disputes quite independently of the formal law and
its allocation of rights and responsibilities. Instead, they used “lower-level norms
that are consistent with an overarching norm of cooperation among neighbors” even
when they knew that these norms were inconsistent with formal legal rules.
Ellickson calls this resolving conflicts beyond the shadow of the law. Ellickson, supra
note 179, at 668-73; see also Menkel-Meadow, supra note 157, at 801-04.
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fighting over who had the better legal entitlement to a limited
and finite water supply.?**

c. Mediation is particularly useful as a dispute resolution
device when the parties need or want to maintain a working
relationship. In this particular dispute, key parties placed a high
value on “living together” in the Umatilla Basin, and it was thus
important to them to avoid winners and losers and to try to craft
a win-win solution.??® The Tribes, though they knew they had a
strong case to take to federal court, also knew that they did not
want their claims for water for fish to destroy the local farming
economy.??* In addition, the farmers could have fought to the
bitter end to keep the water on the fields and away from the fish,
but they, too, felt that mutual coexistence and cooperative
reallocation of water were important goals.?”® Such nonlegal,
“community values” can be a “rich source of justice” for resolving
a dispute.’”® Mediation is well-suited to disputes like this where
winning is not everything and where the aftermath (for example,
continuing relationships and sharing a community) is as impor-
tant as the resolution of the instant dispute.

If a mediated agreement itself contains a provision governing
resolution of future disagreements, then a formal structure for
ongoing problem-solving also exists.”?’ However, even if no such

-

222. Even mediation cannot always get to the absolute bottom of a dispute.
Here, there were issues of mistrust, betrayal, outsiders versus insiders, and
competing values and lifestyles that never got fully aired and that continue to poison
the well. These issues probably surfaced more than they would have in a formal
court or agency process, but not enough to completely clear the air. It may be that
complete resolution of some of these conflicts is just not possible. See infra text
accompanying notes 283-84.

223. Ellickson found that this same value of “living together” influenced
resolution of disputes among the Shasta County farmers and ranchers he studied.
Disputes between neighbors were resolved with cooperation and low-level norms
rather than by litigation because the area’s “residents deal with one another on a
large number of fronts, and most residents expect those interactions to continue far
into the future. ... Thus any trespass dispute with a neighbor is almost certain to
be but one thread in the rich fabric of a continuing relationship.” Ellickson, supra
note 179, at 675.

224. See February 8 Hearing, supra note 15, at 35 (testimony of Elwood Patawa,
Chairman of the Board of Trustees, Confederated Tribes of the Umatilla
Reservation); Minthorn, supra note 110.

225. February 8 Hearing, supra note 15, at 42-44 (testimony of Bob O'Rourke,
attorney for irrigation districts).

226. Edwards, supra note 160, at 682.

227. Of course, settlement agreements in formal adjudication can also contain
such provisions. However, if there is no settlement, and the dispute completes the
adjudicative process, then the only mechanism for resolving future disputes is coming
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formal provision is incorporated, an ongoing relationship will
likely be fostered informally. Parties who have sat together
through mediation sessions, hashing things out, have a ready
framework for a future working relationship. At the very least,
they know whom to call as the representatives of other parties
when future issues or problems crop up. They have “practiced”
solving problems by negotiating with each other and are thus
more likely to pick up the phone or arrange a meeting with each
other than to fire off angry letters or initiate further legal action.
It is noteworthy that all of the Umatilla parties, in the individual
interviews, noted that such informal working relationships were
a product of the mediation. The questionnaire asked whether the
outcome “improved relationships among the parties.” The ratings
were toward the high end of the scale (average 4.0). Upon further
questioning about these answers, every party said, in essence,
that the mediation got everyone comfortable enough that they
were willing to talk with each other as additional problems
arose.??®

d. A corollary lesson is that it is critical to include a
provision for future dispute resolution in the mediated agreement
itself. Although successful mediations generally end on an “up”
note, with the parties having fashioned a consensus out of
difficult and controversial issues, it is important to recognize that
even consensus agreements may be subject to future disputes
about interpretation, implementation, or compliance. When the
inevitable problems do arise, the parties need not despair that
everything is falling apart. Instead, they can say, “Oh yes, we
anticipated this,” and call the mediator back without feeling like
the agreement has failed.?”® The absence of such a provision here
has hampered the parties in handling their post-mediation
disagreements.

e. It is important to agree to ground rules and stick to
them, and to push for consensus by all parties, even on the hard
issues and even at the eleventh hour. Deferring particularly

back to court (or whatever the forum is) and starting all over again, or at least
relitigating certain issues.

228. See discussion supra part IV.A.

229. See, e.g., Shelley Albert, Note, An Alternative Approach to Computer
Pirating Disputes, the Mnookin-Jones Settlement: IBM v. Fujitsu, 3 TEMP. INT'L &
CoMP. L.J. 113, 116 (1989) (original settlement agreement fell apart over unresolved
issues; new agreement built in dispute resolution panel to resolve later-arising
disputes).



1996] RUN, RIVER, RUN 313

thorny matters, especially without a dispute resolution method
specified in the agreement, can serve to undermine an otherwise
successful mediation. Thus, in the Umatilla case, treatment of
the interim-flow issue with a vague clause that simply said the
matter would be “negotiated” later dealt a serious, though
hopefully not fatal, blow to the overall consensus. As noted
earlier, the agreement to negotiate interim flows was reached in
a side caucus between only two of the mediating parties. In the
end, when it came time to discuss interim flows, the caucusing
parties had diametrically opposed views of what they had
informally agreed to. None of the other parties could corroborate
either side’s recollection since they had not been privy to the
discussions. The breakdown this caused in implementing the
agreement was quite serious and left a bitter taste for several of
the parties. Many of them noted this point in the interviews,
making comments such as “no side agreements,” and “don’t defer
hard issues.” As noted earlier, external deadlines can help create
both an incentive to mediate and the impetus to reach
consensus.?’ But, if externally imposed timetables are too short,
those deadlines create unreasonable pressures for deferring hard
issues, failing to clarify key terms, and reaching premature or
incomplete agreements.

f.  One of the most challenging and critical decisions in
conducting a mediation is determining who the parties will be.
Including too many parties can overly complicate the process and
prevent reaching a workable consensus. Omitting parties who
should have been included can rob the agreement of its clout and
implementability.?®' In retrospect, it was probably a mistake not
to encourage the Teel and West Extension Irrigation Districts to
participate as formal parties in the Umatilla mediation. By not
participating, Teel, at least, felt that it was sold out by the
mediated agreements, and it had the ability to prevent smooth
implementation of the agreement.”® In other words, in deciding
who needs to be part of the mediation, it is always helpful to ask

230. See supra text accompanying note 87.

231. Here, a court may have procedural advantages as well because parties can
be joined through intervention or compulsory joinder, whether all other parties agree
or not.

232. In fact, within months of the close of the mediation, Teel had filed a lawsuit
to do just that. See supra note 130. Although the lawsuit was not directly aimed at
the exchange project, it did concern water spreading, which was a key issue covered
by the mediation.
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who could block implementation of the agreement.?®® If that
question had been faced squarely and probed deeply here, the two
additional districts might have been more strongly encouraged to
be formal participants.?®*

g. Mediation requires a different attitude of participants
than does litigation or administrative action. In order for a
mediation to be completely successful, the parties must learn to
trust each other. Mediation cannot simply be used strategically.
If parties go into a mediation to see what they can get from the
negotiation but then refuse to comply if the final agreement is not
to their liking or if an opportunity arises to get more, then the
whole process becomes a charade.?®

The process of mediation itself is designed to build trust. The
process encourages open communication and the identification of
common values and interests. It focuses on needs and interests
rather than on demands and positions. In order for this approach
to be productive, however, the mediators must push the parties
to play by these rules, and the parties must participate in good
faith. They must keep the faith once the formal mediation has
ended, continuing to serve the spirit of the mediated agreement.

In this case, it appears that the parties did participate
initially in good faith but that they failed to define adequately key
terms and provisions associated with resolving the most difficult
issues. If they had taken a bit more time to discuss the interim-
flow, boundary-expansion, and EIS issues, they would have
discovered that they were not in consensus, giving them a chance
to try to resolve these issues before signing an agreement. When

233. See, e.g., BINGHAM, supra note 5, at 96-105.

234. Of course, a stronger invitation would not necessarily have convinced Teel
to participate. In fact, Teel believed that its participation was not necessary because
it was not directly involved. Moreover, it did not want to participate because it felt
it could do better in court. The lawyer for the Teel Irrigation District, who had
declined to participate formally but had attended and observed all of the mediation
sessions, was willing to respond to the survey and be interviewed. Although it
certainly would not be appropriate to use these responses as part of the formal case
study, or in any way to attribute the observing district’s answers to the three districts
who did participate officially, Teel’s perceptions are interesting precisely because they
differ markedly from the other parties’ responses. Teel did not view the process or
outcome very positively and felt that its interests were not well represented because
it did not get any protection from water-spreading claims.

235. Menkel-Meadow calls this “adversarial” negotiation or “zero-sum
bargaining,” when a party enters negotiation to “win” by getting more than the other
party, similar to what would happen if they were successful in court. Menkel-
Meadow, supra note 157, at 765.
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they did discover their remaining problems on these issues, they
were no longer using a neutral facilitator to help discuss differ-
ences. As a result, the parties fell back into their former patterns
of mistrust, cross-accusations in the newspaper, and adversarial
negotiations, if they even negotiated at all.

h. Good mediators are critical to the success of any media-
tion.?® It is the neutral mediator, with no vested stake in the
outcome, who can help parties with real and bitter disagreements
move beyond their differences and affronts to fashion a consensus
that meets their underlying needs. A good mediator can keep
focusing the discussion on common interests and goals rather
than on posturing and positions. But who is a good mediator?
Presumably, she is someone who can listen, understand, trans-
late, and interpret—someone (or perhaps a combination of people,
as here) with both process skills and substantive knowledge of the
issues in dispute.” And finally, in difficult high-profile public
disputes, a good mediator may need to be a known commod-
ity—someone with a reputation or clout whom the parties will
respect, listen to, and work with.2%®

The mediators here seemed to meet all these criteria.
Together, they had clout, substantive knowledge, and superior
process skills. At least during the formal mediation sessions,
they were able to keep the parties focused on their common goals
and interests and not on their history of disputes and differences.

236. The parties in this mediation emphasized how much credit the mediators
deserved for the successful process. See discussion supra note 205 and accompanying
text. This finding is consistent with other studies. E.g., TALBOT, supra note 5, at 98-
100.

237. See discussion supra note 205 and accompanying text. Judge Edwards
argues that we need to “train potential neutrals to ensure their expertise in both
substantive areas and in dispute resolution techniques. . . . The best neutrals are
those who understand the field in which they work.” Edwards, supra note 160, at 683
(emphasis added). See also Lawrence Susskind, Environmental Mediation and the
Accountability Problem, 6 VT. L. REV. 1 (1981) (describing lofty standards for
mediators to protect interests of nonparties and the public and to assure fair and
stable agreements).

238. See discussion supra note 205 and accompanying text; see also TALBOT,
supra note 5, at 99-100 (noting importance of Russell Train’s reputation, as former
Director of the President’s Council on Environmental Quality, to Storm King power
plant mediation; also noting that lower-profile cases can be handled by “unknown”
but skillful mediators); Tom Melling, Comment, The CUP Holds the Solution: Utah’s
Hybrid Alternative to Water Markets, 13 J. ENERGY NAT. RESOURCES & ENVTL. L. 159,
190 (1993) (noting importance of Rep. Wayne Owens’ reputation in helping to mediate
the Central Utah Project Completion Act).
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2. Natural-resource Allocation Lessons

a. Because mediation works well to counter a rigid win-lose
legal system, it is well-suited to resolving complex natural-
resource allocation disputes. Mediation is often described as a
process that offers the possibility of a win-win solution to a
problem.”® In contrast, litigation or a contested case can usually
produce only win-lose solutions. After all, a judge cannot say at
the end of a trial, “I hereby award judgment for both parties.”
Nor can a judge say, “I will award judgment to the plaintiff, but
only if the defendant does such and such . ...” The ruling
normally must be for one or the other.?*

In the Umatilla case, the only possible outcomes of the Water
Resources Department’s contested case process on the exchange
request were approval or denial of the exchange order. Denial
would have sent the parties back to square one: the irrigators
could continue taking their water from the Umatilla only, and the
river would continue to run dry. In other words, the farmers
would win and the fish would lose. Approval would have meant
that the project could go ahead, which would give some water to
the fish that formerly went to the farmers, and the farmers would
get replacement water. With this option, the fish might win, and
though the farmers would stay the same, the objectors
(WaterWatch and Oregon Trout) would lose because there would
be no guarantees that the bucket-for-bucket promise of the
exchange would be fully protected.

The laws that guide the allocation of water in the western
states are quite rigid. Although the laws were designed to
provide a system for “sharing” a common resource, sharing is not
really the operative concept. It was obvious in the early days of
European settlement in the West that water was scarce, and it
was thought that the best way to provide for its optimal use and
development was to create a system of clear property rights in
whoever first made the water productive, to the exclusion of later-
comers.?’ These are the principles embodied in the prior

239. Resnik, supra note 168, at 249.

240. But see supra note 216 (discussing complex public law cases).

241. See JOSEPH L. SAX & ROBERT H. ABRAMS, LEGAL CONTROL OF WATER
RESOURCES: CASES AND MATERIALS 319-24 (2d ed. 1991).
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appropriation system followed to some extent by all states west
of the 100th meridian.?*?

The system was well designed to accomplish its original
purposes, but its effectiveness has been seriously questioned in
light of today’s realities.?** Another way to look at it is to say that
the legal system has become dysfunctional. A dysfunctional
system is one that is “nonadaptive[,] . . . failing to serve a useful
or adjustive purpose in society.”*** Western water law, though
originally serving the extremely useful purposes of facilitating
settlement and economic development of the arid West, has been
nonadaptive. In the face of increasing demands for instream
water, the system continues to reward and emphasize consump-
tive use and allow overappropriation, so that rivers contain little
or no water for significant periods of time each year. In the face
of advancing knowledge and understanding of watersheds as
ecosystems that need to be treated as wholes, the system contin-
ues to deal with watersheds in fragmented parts and to treat
water itself as a commodity completely severable from its
watershed context. Finally, in the face of increasing and intense
competition for scarce supplies, the laws continue to operate on
a seniority system rather than considering costs and benefits,
efficiencies, or highest and best uses.?® Charles Wilkinson has
called these outmoded, but still forceful, laws the “Lords of
Yesterday.”?*¢

Although efforts are underway all over the West to take a
long, hard look at these old policies and practices and to propose
structural legal changes better to meet current needs, those

242. See generally 2 WATERS AND WATER RIGHTS, supra note 66, § 12.01.

243. Today's realities include the desire for sustainable development, balancing
consumptive uses with nonconsumptive uses, such as wildlife, recreation, and
aesthetics, reviewing historical subsidies, and promoting stable communities.
CHARLES F. WILKINSON, CROSSING THE NEXT MERIDIAN 17 (1992).

244. WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 711 (1976).

245. A.Dan Tarlock, The Changing Meaning of Water Conservation in the West,
66 NEB. L. REV. 145, 152-60 (1987). It is not just the substantive allocation of rights
that is rigid and nonadaptive. Water law litigation is also notorious for being long
and expensive. See BURTON, supra note 90, at 96 n.51 (interviewees reported that
water-rights litigation is an “interminable, burdensome process resorted to less out
of choice than from an absence of effective institutional alternatives”); see also Marcia
Coyle & Claudia MacLachlan, Special Report: Probing the Backlog, NATLL.J., Aug.
7, 1995, at C1, C4 (three of the ten oldest cases pendmg in the federal courts are
water-rights cases).

246. WILKINSON, supra note 243, at 1-27 (In addition to water laws, Wilkinson
discusses rigid, outdated laws governing mining, timber harvest, and grazing.).
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efforts are destined to be slow, arduous, and politically painful 2
The solutions tend to follow “at a respectable distance behind the
problem[s].”**® Meanwhile, real people (and real fish) need real
water, and they need immediate solutions to their problems of
who gets what little water there is.

Mediation can be one way of producing some solutions in
areas where the existing legal system is dysfunctional. Mediation
is useful in such areas because it allows parties to step back from
the law’s rigid allocation of rights and duties to customize a
solution to fit the problem at hand. It allowed the parties in the
Umatilla Basin to sidestep the dilemma of the irreconcilable
conflicts among the Tribes’ superior water rights, the irrigators’
intervening uses, and the difficult water-spreading issue, and
concentrate instead on cooperative reallocation of water to give all
parties most of what they needed.” Indeed, the uncertainty
associated with how a court might resolve these seemingly
irreconcilable rights was specifically what left the parties
somewhat unsure of their BATNAs and gave impetus to the
desire for a negotiated solution.

247. For example, in 1992, the University of Colorado Natural Resources Law
Center convened a group of scholars and policy makers to chart needed reforms in
western water law. The workshop produced the Long’s Peak Report, which made
recommendations that might seem on the surface to be sensible and noncontroversial,
such as increasing water use efficiency, integrating water quality and quantity,
promoting integrated resource planning, and so forth. But even so, the report
sparked intense controversy. See Gregory J. Hobbs, Jr., Ecological Integrity, New
Western Myth: A Critique of the Long’s Peak Report, 24 ENVTL. L. 157 (1994); Michael
C. Blumm, The Rhetoric of Water Reform Resistance: A Response to Hobbs’ Critique
of Long’s Peak, 24 ENVTL. L. 171 (1994). Another reform effort, envisioned by the
Federal Reclamation Reform Act of 1991, got mired in political controversy before it
even got off the ground. That Act established the Western Water Policy Review
Commission to review the federal role in western water management. 43 U.8.C. §
371 note (1992) (Western Water Policy Review). Although intended appointments to
the Commission were announced by President Clinton in August 1994, including the
appointment of this author, the Commission was not formally chartered until over a
year later due to political concerns. Finally, state legislatures are becoming
battlegrounds between instream flow advocates and consumptive water users. In the
1995 Oregon legislative session, several bills were introduced to repeal or severely
limit instream rights. See Janet C. Neuman, Oregon Survey, 1995 Update, in 6
WATERS AND WATER RIGHTS, supra note 66, at 669 (repl. vol. 1994).

248. BURTON, supra note 90, at 92.

249. Apparently, dispute resolution devices have been a necessary part of
successful irrigated agriculture in various cultures throughout history. BURTON,
supra note 90, at 139 (citing ARTHUR MAASS & RAYMOND L. ANDERSON, . . . AND THE
DESERT SHALL REJOICE: CONFLICT, GROWTH, AND JUSTICE IN ARID ENVIRONMENTS
(1978)).
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This benefit of mediation is different from many of the other
lessons already discussed. Here, I suggest mediation as a way to
address failings mainly in the substantive law rather than as a
desirable procedural alternative. In this sense, mediation can
fulfill a quasi-legislative function as well as an adjudicativ
One.ZSO .

Water disputes are not the only kind of resource allocation
dispute amenable to mediation. This approach also holds promise
for disputes involving other resource matters such as timber,
grazing, minerals, land use, and facility siting.”® Sometimes the
legal system’s way of handling complex resource allocation issues
1s just to prescribe a rough division of the pie in an overly
simplistic fashion. This is because the bulk of the decisions on
who gets what are made in settings with either the least
flexibility—courts—or the most political pressure—legislatures.?
However, if all the parties who want a piece of the pie or have a
stake in the resource get together and hammer out a more
detailed distribution, they are often able to mix and match much
more creatively and get more of different “goods” for everyone.
Mediation allows the parties to look at all the potentially different
ways of optimizing resource use rather than simply deciding
between competing legal rights in case-by-case disputes.??

In this sense, mediation of resource disputes is a type of back-
end resource management planning. The parties could get
together up front and think creatively about how to optimize

250. See Curtis J. Berger, Away from the Courthouse and into the Field: The
Odyssey of a Special Master, 78 COLUM. L. REv. 707, 738 (1978) (discussing how a
court-appointed specialist, unconstrained by formal hearing requirements, can
involve all the various interest groups legislatively in the search for a remedy).

251. For example, several of the mediations studied by TALBOT, supra note 5,

BINGHAM, supra note 5, Cormick, supra note 158, and Susskind, supra note 158, °

involved land-use or facility-siting disputes. In the Pacific Northwest, timber issues
have also occasionally benefited from mediation, even if they have not been
completely resolved. See, e.g., Bryan M. Johnston & Paul J. Krupin, The 1989 Pacific
Northwest Timber Compromise: -An Environmental Dispute Resolution Case Study
of @ Successful Battle That May Have Lost the War, 27 WILLAMETTE L. REV. 613
(1991); see also Melanie J. Rowland, Bargaining for Life: Protecting Biodiversity
Through Mediated Agreements, 22 ENVTL. L. 503 (1992).

252. If those rights were then freely transferable, we might expect the market
to provide reallocation and fine-tuning for what the courts and legislatures have
done. But, at least as to water rights, transfers are strictly limited and a true open
market does not exist. See generally 2 WATERS AND WATER RIGHTS, supra note 66, §
16.04(b).

253. See discussion supra notes 216-22 and accompanying text.



320 UNIVERSITY OF COLORADO LAW REVIEW  [Vol. 67

resource use while preserving the resource base itself for continu-
ing productivity.®®® But the law rarely requires this advance
comprehensive planning, and even when it does, the time and
effort necessary are often disincentives to enthusiastic party
involvement. It often takes a dispute or a crisis, and the threat
of losing it all, as it did here, to motivate parties to come to the
table.

3. Public-policy Mediation Lessons

a. Mediation can work well for public agencies, both in
resolving specific disputes and in developing general policies. The
Umatilla mediation involved four public agencies, two federal and
two state.”®® All of them were generally satisfied with both the
mediation process and its outcome. Mediation works to resolve
disputes involving public agencies for the same reasons it works
for other parties; it allows the parties to get their real issues and
concerns out on the table and fashion a solution that truly meets
these needs. Mediation can also be useful to an agency when it
- is making a policy choice of some sort rather than simply settling
a dispute; the open process allows for more cross-education
among parties and mutual searches for solutions than might
occur in a more formal process such as rulemaking. However,
there are specific lessons for public officials from this particular
case study.

b. Public agencies must be sure they have sufficient legal
authority to use mediation. Public agencies, both federal and
state, have numerous legal requirements constraining their
activities. Many times these requirements cannot be bargained
away. Since the heart of mediation is working together toward a
consensual solution, an agency must be sure that it has enough
room to maneuver in order to negotiate in that fashion. Gener-
ally, in a specific dispute, as long as an agency has the legal
authority to settle a lawsuit or a contested case, it probably has
the authority to use mediation to come up with a proposed

254. In fact, sometimes parties who mediate a particular resource dispute may
realize that they really need an even broader-based planning effort, and such a
process may follow the mediation. E.g., BURTON, supra note 90, at 122-23 (specific
groundwater negotiation spawned regional planning effort).

255. The agencies involved were the federal Bureau of Reclamation and
Bonneville Power Administration and the State Water Resources Department and
Department of Fish and Wildlife.
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settlement. In a more general policy decision, agencies are
usually operating with broad latitude and discretion, so that they
can use any process, as long as it is sufficiently public, to inform
themselves of the range of options and to decide upon one.

At the time of this mediation, the State Water Resources
Department (“Department”) had sufficient authority in its
statutes and administrative rules to adjourn a contested case for
up to a year and to negotiate a stipulated order.?®® Since then, the
Department has promulgated even more explicit rules for using
mediation.”®” The other agencies, because they were essentially
participating as parties in the State’s contested case proceeding,
had sufficient negotiating authority as well, as long as they
complied with other explicit mandates, such as those instigated
by NEPA.?8

c. Agencies also need to integrate carefully mediation with
legal and administrative requirements. This is closely related to
the basic question of whether an agency has sufficient authority
to mediate.

The Department had to act formally on the exchange
application and the objections before it. The way that it accom-
modated both the mediation and its statutory and administrative
rule requirements was to follow a three-step procedure.?®® First,
the Department officially initiated a contested case proceeding.
A hearings officer was assigned, but the matter was then
adjourned so the mediation sessions could take place. The
hearings officer did not participate in the mediation sessions.
Step two was for the Department to participate fully in the
mediation, through key policy-level staff, to represent the Depart-
ment’s interests’ and to make sure that the agreement being
crafted was something the Department could adopt in its order.

256. See Memorandum from Steve Sanders, Assistant Attorney General, to John
Borden, Deputy Director, Water Resources Department (Dec. 16, 1991) (on file with
author) (outlining proposed process for integrating mediation with contested case).

257. OR. ADMIN. R. 690-11-180 (1992). In their concern for ensuring that they
have sufficient authority to mediate, agencies must be careful not to over-
institutionalize and structure mediation. When mediation itself is described in detail
in administrative rules, as to timing, process, and so forth, some of its informality and
flexibility may be lost, creating instead another bureaucratic process more akin to
adjudication or rulemaking. See, e.g., Resnik, supra note 168, at 262-63; Menkel-
Meadow, supra note 157, at 513-16; LAURENCE S. BACOW & MICHAEL WHEELER,
ENVIRONMENTAL DISPUTE RESOLUTION 328-35 (1984).

258. See discussion infra part IV.B.3.c.

259. See Sanders, supra note 256.
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During the pendency of the mediation the hearings officer
conducted regular status conferences to make sure the parties
were proceeding diligently with the mediation.?®® The mediators
also submitted written and oral status reports to the Water
Resources Commission during the pendency of the mediation to
inform the Department of the issues being addressed, the
progress being made, and the expected time of completing a final
agreement.”' Finally, step three was for the Department to
adopt the terms of the mediated agreement as its official order in
resolving the contested case.?®

Integration with other legally required decisions was more
difficult for the Bureau of Reclamation. The Bureau had both
federal legislation and a completed EIS on the Umatilla Basin
Exchange Project, so when its application to the state for the
exchange order was protested, it had to negotiate a solution to
hammer out the details of the exchange without compromising
the basic terms of the proposed project and authorizing legisla-
tion. Because the project’s basic components stayed the same, the
Bureau could do so consistent with the Project Act and without
needing to revise the EIS.

However, the Bureau could not substitute the mediated
agreement for future NEPA compliance and could not bargain
away EIS requirements on the boundary changes needed to
address the water-spreading problem. Furthermore, the water-
spreading matter was a westwide issue, not limited to the
Umatilla Basin, so the Bureau had to be careful not to lock itself
into any arrangement that would prejudge or constrain resolution
of the larger issue. In this regard, its job of assessing its author-
ity and integrating the mediated solution with other legal
requirements was much trickier than that of the state water

agency.”®®

260. Minutes of Pre-hearing Conference Call with Hearings Officer (Jan. 27,
1992) (on file with author).

261. E.g., Status Reports on Negotiations, from Elaine Hallmark and Chapin
Clark, mediators, to Oregon Water Resources Commission (Dec. 20, 1991 and Jan. 31,
1992) (on file with author).

262. Stipulation of the Parties, supra note 68; Order Approving Transfer 6621E,
supra note 146.

263. Infact, this inability of the Bureau to cut a special deal on water spreading
in only one region is precisely one of the items of unfinished business that has come
back to haunt the Umatilla mediation. The Bureau has had to move slowly to
propose regulations for resolving the entire westwide water-spreading controversy,
thus throwing some delay and uncertainty into implementing the particular
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d. Public agencies using mediation must pay close attention
to clarifying their role in any mediation. Can an agency be a full
participant, laying its cards on the table and negotiating freely,
or must it hold back, observing the other parties and “saving” its
authority for later official action? If the agency is too active in
negotiating and compromising, it may be accused of abdicating its
legal responsibilities.?®* (In fact, sometimes an agency will need
to take a firm position because of its statutory mission or other
mandates.) But if an agency is too passive, withholding judgment
for a different forum, it may be accused of not playing fair or of
not exercising sufficient leadership.?® If an agency carefully
walks the line between these extremes, it can effectively use
mediation as a helpful tool of governance. It can engage various
interest groups in active, open dialogue and thereby attain a
better result than if it sat back and made decisions based only on
formal submissions.”®

All of the agencies in the Umatilla mediation achieved a good
balance. They used the process both to educate and to learn from
the other parties, and they participated as equal parties to the
extent allowed by law. At the same time, they clearly reserved
final authority where they had to for separate formal decisions.
For example, Water Resources did not sign the mediated agree-
ments but instead adopted the final exchange order at an open
commission meeting as required by law. The Bureau specifically
reserved authority to expand irrigation district boundaries only
through a later public process complete with NEPA review.

e. The challenge of party identification and representation
is especially critical for public-policy makers desiring to use
mediation. Because agencies are accountable generally to the

provisions of the Umatilla agreement on this subject. Interviews with mediation
parties. Indeed, legislation has been submitted in Congress by an Oregon
representative that would amend the Umatilla Basin Project Act and expand the
irrigation districts’ boundaries without NEPA review and notwithstanding the
mediated agreements. H.R. 2392, 104th Cong., 1st Sess. (1995) (introduced on
September 21, 1995 by Rep. Wes Cooley).

264. See William Funk, When Smoke Gets in Your Eyes: Regulatory Negotiation
and the Public Interest—EPA’s Woodstove Standards, 18 ENVTL. L. 55 (1987).

265. See, e.g., OFFICE OF POLICY RESEARCH AND DEV., WASHINGTON STATE DEP'T
OF NATURAL RESOURCES, PARTICIPANT REFLECTIONS FROM THE SUSTAINABLE FORESTRY
ROUNDTABLE 10 (1991); Lost in the Woods, SEATTLE WKLY., Mar. 20, 1991, at 32.

266. See DANIEL KEMMIS, COMMUNITY AND THE POLITICS OF PLACE (1990)
(discussing real dialogue between agencies and public, rather than stilted public
hearings, as basis for better governing and decision making).
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“public,” it is sometimes difficult for them to cut specific deals
with individual parties.?®” This is not so much of a problem when
a particular adjudication is involved because in that case the
central parties that the agency must deal with are clear and
identified. In a more general public-policy mediation, the
challenge will be greater to identify appropriate and representa-
tive interest groups.

In this case, the parties that Water Resources needed to
respond to were clearly identified by the formal administrative
process itself—the Bureau as the exchange applicant, the two
protesters, and the other parties who requested party status. For
the Bureau, the problem was a bit more complex. The irrigators
served by this project and the Tribes impacted by the project were
clearly important parties, as were the objectors to the Bureau’s
application. But because of the westwide impact of the Bureau’s
resolution of the water-spreading controversy, other parties, such
as thousands of other irrigators and many other environmental
groups, were certainly interested, though not directly involved.*®
It would have been quite unworkable for these other interests to
become part of this mediation, and yet the Umatilla solution
cannot truly be final until those other matters are resolved.

Questions could also be raised as to whether BPA was a
sufficient representative for the public’s interest in the electricity
costs involved in this project. Perhaps the ratepayers should
have been represented directly to comment upon whether this
project was the best use of BPA’s fish and wildlife mitigation
credits.?®

Finally, the absence of the Teel Irrigation District has
already been discussed as a problematic aspect of the Umatilla
mediation.?” Although it was not legally and directly needed to
accomplish the exchange project itself, Teel was affected by the
agreements the mediating parties made with regard to the

- spreading of project water. By eventually challenging the State’s
activities to control water-spreading in another forum, it inter-
fered with the promised benefits of the mediated agreement.

267. See Edward Brunet, The Costs of Environmental Dispute Resolution, 18
ENVTL. L. REP. 10,515 (1988).

268. See supra note 263.

269. See supra note 136.

270. See supra text accompanying notes 208-10, 230.
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4. Water-Management Lessons

a. The Umatilla mediation is a good model for sharing and
reallocating water supplies whenever both augmented supplies
and adequate funding sources are available.

When federal funds were sought for the Umatilla Basin
Project, the project was touted as a model for resolving conten-
tious water-allocation disputes between instream needs and out-
of-stream users.?”! The same praiseworthy language was used to
describe the mediation itself, as the final stage in negotiating a
resolution of the thorny issue of the fish versus the fields.?”
Indeed, both the initial legislation and the subsequent mediated
agreements are notable achievements, and nothing said here is
meant to belittle those accomplishments. However, in order to
assess fully the value or appropriateness of any public-policy
choice, whether derived from mediation, court order, or outright
politicking, it is necessary to step back and take a clear-eyed view
of the substantive outcome.

Was this a good substantive decision in terms of Umatilla
River water management, or water management generally? That
question was put to the parties in the survey, and the responses
were rather lukewarm. When questioned about this further, the
parties noted that this type of solution would only work where
augmentation of the total water supply was possible and where
the public was bearing the costs. They also stressed that this
particular exchange and fishery restoration project was only a
beginning in solving the river’s fishery problems. The parties
themselves thus put their finger on the substantive limitations of
this particular solution.

Looking beyond the parties’ assessment of the substantive
outcome to pass independent judgment confirms that this
mediation produced only a limited solution in terms of water
management. From a purely economic standpoint, the project
may be a reasonable investment. For example, dividing the total
annualized cost of this project ($5.2 million) by the annual
number of acre-feet of water provided by the exchange (39,000)
produces a cost of approximately $133 per acre-foot for this
project water. Although this amount is fairly high on an annual

271. June 28 Hearing, supra note 3, at 37 (statement of Sen. Mark Hatfield).
272. Minthorn, supra note 110.
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basis, it is probably not totally out of line with the price the
market would bear for transferring water, even though none of
the benefitted parties have had to pay the price. The Umatilla
Basin Project water is thus not expensive water. It can perhaps
be readily justified as a reasonable price for righting the wrong of
depriving both the fish and the Indians of their rightful water for
so many years.?™

The goal of this project and mediation—to provide water for
both irrigation and fish-—is commendable, and the cost is
reasonable. But does the end justify the means? Stepping aside
from the outright cost of the exchanged water, this project
essentially amounts to borrowing from Peter to pay Paul—taking
water from the Columbia River to pay the debt to the Umatilla
River. In this instance, “Peter”’ was available. The Columbia is
a large river, and the amount borrowed to replace the Umatilia
flow was perceived to be a drop in the bucket.?™ Also, because the
Umatilla is a tributary of the Columbia, the water (or.lack
thereof) all ends up in the same place anyway. But such an
augmentation will not always be available.

Even here, the availability of the substitute water is open to
some question. For some time, many public interest groups have
been pushing a moratorium on any further withdrawals from the
Columbia River because of the complex endangered species
issues.?”® Even though the Columbia has a huge flow in absolute
terms, fishery experts are concerned that insufficient flows are at
least part of the problem causing decline of salmon populations.?’
Because this particular project involved an exchange, substituting

273. Cf BURTON, supra note 90, at 76 (Indian water-rights settlements in
Arizona involve water costs of $3000 and $6000 per acre-foot; these settlements can
only be justified on the basis of nonquantifiable benefits, such as providing economic
stimulation for the Tribes and removing reserved-rights clouds from other water
rights).

274. The Columbia River has an annual volume of approximately 130 million
acre-feet at its confluence with the Umatilla; this project only involves 39,000 acre-
feet annually. EIS, supra note 30, at 1-1 (incorporating DRAFT EIS at 1-1).

275. See generally Joy Ellis, Drafting an Overdrawn Account: Continuing
Diversions from the Mainstem Columbia and Snake Rivers, Study Paper #9,
Northwest Water Law & Policy Project of Northwestern School of Law of Lewis &
Clark College (May 1995).

276. See Michael C. Blumm & Andy Simrin, The Unraveling of the Parity
Promise: Hydropower, Salmon, and Endangered Species in the Columbia Basin, 21
ENVTL. L. 657, 707-08 (1991). Anadromous fish are especially sensitive to variations
in timing, velocity, and temperature of flows, all of which are influenced by total flow
volumes. :
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Columbia water for tributary water that was already being
consumed, it did not actually increase withdrawals from the
Columbia system.?” It is important to remember, too, that this
augmentation did not cost the parties (other than BPA) anything,
but was funded entirely by the public. However, it is not often
that just the right combination of factors (especially available
exchange source and public funding) will converge in the way
they did in this case to allow a similar solution.

b. Mediated solutions can be useful in bringing Indian
tribes belatedly into the water-development process. This project
and mediation did help to resolve here the federal government’s
long-standing dilemma of having “sold the same car twice.”*"®
Adding Columbia River water to the Umatilla system supplied
“another car” so that the Umatilla Tribes’ reserved rights could
be at least partially recognized and fulfilled.?”® In other words,
the Indians could finally “secure in fact the water resources they
have previously held in theory.”®®® In this sense, the resolution
represents good precedent for coming to grips with the fact that
the Tribes were left out of the original water development
program and for attempting to rectify that omission. In fact,
because of overappropriation throughout much of the West,
creative consensus-based solutions may be the only way to
reallocate some of the scarce water to Indian tribes.®

c¢. Mediation can help address historical water-management
problems, but it can often offer only piecemeal reform; truly
comprehensive water-management solutions must consider
basinwide needs and interconnected resource problems. This
solution does not in any way completely resolve the water-

277. Of course, it did increase withdrawals from the Columbia mainstem and
probably affected the timing of flows as well, both of which could be detrimental to
the Columbia. See generally Ellis, supra note 275.

278. June 28 Hearing, supra note 3, at 97 (testimony of Bob O’'Rourke, attorney
for irrigation districts).

279. The Tribes made clear throughout this process that they did not in-any way
intend this project to supply or satisfy all of their reserved-rights claims. Although
they consistently stressed this point, comments from other parties indicate that this
point may not be fully appreciated. When the Tribes assert broader rights to more
water, one could expect some negative reaction to what will surely be perceived as an
attempt to “get more water.”

280. BURTON, supra note 90, at 125.

281. Many of the other Indian water settlements that have been reached lately
have also depended on some form of supply augmentation, or “making the pie larger.”
Id. at 127.
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spreading issue. All that the mediation did was to keep this
particular project (and especially its funding) from being mired in
that issue. However, it was this larger issue of water spreading
that helped threaten to undo the agreements after they had been
signed. It became clear that the parties continued to see this
issue differently. The irrigators believed the mediation had
- guaranteed security for the water they had always been using.
Other parties believed the mediation confirmed that the farmers
would first be cut back to eliminate any historical water spread-
ing, and then the exchange would involve only the remaining
water use, thereby assuring maximum benefits for fish. The
Bureau, though it attempted to reach agreement on how to
handle water spreading on the Umatilla project, realized that it
really could not fully implement that agreement until it dealt
with westwide water spreading. As a federal agency, the Bureau
needed a uniform national policy developed through appropriate
procedures (hearings, rulemaking, NEPA, etc.) and could not
completely settle the matter with a single “deal.”

Nor does this case necessarily provide a model for solving
instream flow problems in the absence of handy sources of
surplus water from which to borrow.”®® All over the West,
streams have been overappropriated and in order for fish or any
other instream use to receive more water, someone else will have
to give some up. This particular resolution was focused on a
single issue. Restoration of the fishery was the driving force, and
that was really the only parameter used to judge the flow needs.
A more comprehensive analysis of instream flow needs would look
at the whole watershed as an ecosystem. Such an examination
would need to consider surface-groundwater relationships, water
quality issues such as non-point-source pollution, and larger
basinwide endangered species’ needs.

If one were looking at the Umatilla Basin as a whole,
considering the limits of the natural system and the human
demands placed on that system, who would need to be involved
who was not involved in this particular dispute and mediation?
Ratepayers paying for regional electric costs, municipalities
providing water to customers, and parties in Washington, Idaho,
and even Canada all have significant interests in the Columbia

282, Of coﬁrse, surplus could sometimes be created by conservation and
efficiency improvements even if another water source is not readily available.
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River system as a whole, of which the Umatilla River is only a
part. Other issues that lurk underneath the surface include
agricultural and shipping subsidies, the sustainability of farming
in the desert, water-use efficiencies, and return-flow reliance.
Thinking systemically about the real needs of resource-manage-
ment planning in the Columbia Basin and its sub-basins,
including the Umatilla, soon creates a view so big and complex
that it is daunting. _

Of course, neither the original Umatilla Basin Project nor the
mediated agreements supplementing it were meant to take on all
of these issues, problems, and parties. I put forward these
criticisms not to deflate the agreements’ importance but to put
them into a realistic context. From a larger water-management
perspective, the work has only just begun. In order to keep this
and other rivers running, the parties cannot rest on their laurels
but must continue working on issues of optimal water allocation
with new vigilance. Attention must be paid to the tribal and
instream flow needs left out of the historical distribution scheme.
Comprehensive solutions -should be sought, no matter how
difficult they may seem at first. When parties do use mediation,
they must keep these larger goals in mind and try especially hard
to seek lasting, interest-based, win-win solutions rather than to
fall back into comfortable, entrenched positions. Agencies
seeking good resource management policy ought to exercise
leadership to attempt comprehensive, consensus-based policy
development.

d. Some water-management disputes will not be amenable
to mediation when there is simply not enough water to go around
or too big a gulf between differing water-use values. Even if
mediation can sometimes serve a purpose similar to comprehen-
sive resource management planning, there are some disputes
that, at least at some point, are not amenable to a win-win
solution.?®® A difficult water-management problem may often be
such a case. At the end of the day, there is only so much water,
and no amount of negotiation can change that basic fact.
Seasonal or spatial augmentation can enlarge the pie by only so

283. However, this category is probably smaller than we think. “[R]elatively few
human conflicts actually are win-lose conflicts.” Paul T. Wangerin, The Political and
Economic Roots of the “Adversary System of Justice” and “Alternative Dispute
Resolution”, 9 OHIO ST. J. ON DISP. RESOL. 203, 239 (1994) (citing MORTON DEUTSCH,
DISTRIBUTIVE JUSTICE: A SOCIAL-PSYCHOLOGICAL PERSPECTIVE (1985)).
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much. With more and more competing needs, the slices will
inevitably get smaller.

At some point, any water (or other resource) allocation
dispute comes down to some difficult choices. Who will get the
last drop of water in arid regions—the fish or the farmers?
Eventually, we need to come face-to-face with the conflict between
human ecosystems built upon irrigated “desert” agriculture and
natural ecosystems decimated by those very human practices.
Harry Edwards put it well: “[T]here are some disputes that
cannot be resolved simply by mutual agreement and good faith.
It is a fact of political life that many disputes reflect sharply
contrasting views about fundamental public values that can never
be eliminated by techniques that encourage disputants to ‘under-
stand’ each other.”?

Many water-management disputes may eventually come to
a level of fundamental value disagreement that cannot be
mediated. However, before reaching that bottom level, there is
much fertile ground for cooperative reallocation. As demon-
strated by this mediation, focusing on underlying common
interests and changes in timing and source of water use can
stretch a limited water supply even when a first glance would
suggest it could not be done. Mediation can help with these
efforts.

5. Relationships Between the Lessons Learned and
the Desired Public Goods

These lessons also need to be considered in light of the public
goods identified as the desired products of a system of dispute
resolution: (1) a reasoned decision comporting with law and
public values; (2) precedent; (3) justice, or a decision in the public
interest; (4) fair system process and outcome; and (5) system
credibility and legitimacy.?® How does mediation do?

284. Edwards, supra note 160, at 678.
285. See discussion supra notes 164-66 and accompanying text.
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a. Decision Comporting with Law and Public
Values/Justice and Public Interest

The flexibility of mediation to depart from or supplement the
law may produce a decision that comports well with certain public
values and the public interest (at least where the public is
adequately represented through the parties) but, in fact, does not
comport with the law. Indeed, this is often the very reason for
using mediation—to craft a solution that goes beyond what
existing law prescribes, especially where the law and existing
procedures are rigid or do not fully account for the parties’
interests. This aspect of mediation is somewhat problematic;
presumably we do not want wholesale avoidance of “the law” even
when we think the law needs to be reformed. As long as this
potential problem is recognized and understood by mediators,
parties, and scholars, it should not detract from mediation’s
usefulness. When the formal law represents society’s best
approximation of how things should be, then perhaps mediation
is not the most desirable form of dispute resolution because it
allows the parties to ignore the law. But when the law is actually
part of the problem because it has not evolved as fast or in the
same direction as other important public values, the general
public interest, or overall notions of justice (including the simple
justice of preserving an ongoing relationship), then mediation can
be an effective solution. '

Thus, in water-rights disputes, where the law favors con-
sumptive uses and rigidly assigns rights based on the arbitrary
parameter of priority date, mediation can allow the parties to
improve on the law and allocate the water more flexibly, incorpo-
rating instream needs and other important values. The same can
be true for other complex multiparty natural-resource disputes,
where parties can use mediation to craft creative resource
allocation schemes not envisioned by existing law.

b. Precedent

The formal court system automatically produces precedent
because results are officially recorded, reported, and generally
adhered to in subsequent cases. However, since most disputes
are settled out of court, this official precedent comes from only a
few cases. Thus, diversion of additional cases to mediation would

Y. &6

not appreciably affect the justice system’s “output” of precedent.
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Furthermore, mediation, particularly public-policy mediation,
can produce precedent in its own right. When a public agency
resolves a dispute through consensus and then implements the
resolution through normal legal or administrative channels, the
decision is publicly known and available as a model for use in
other disputes as appropriate.

When no public agency is involved, there is the possibility of
a “secret” resolution with no precedential value, but this is
certainly no worse than the many formal disputes that settle out
of court.

¢. Fair Process and Outcome/System
Credibility

It is clear that in order for a mediated solution to be more
“just” than a legal solution, the process must include all necessary
parties and be carefully integrated with all appropriate legal
requirements. Further, it must resolve all disputed issues, and
it must be conducted by skillful mediators adept at helping the
parties deal fairly with each other and reach a truly just solution.
When the mediation involves a public agency, the agency must
take special care to assure that the process ascertains the public
interest by fully airing all necessary issues.

With careful consideration of the mediation lessons dlscussed
in this and other case studies to determine if this type of dispute
resolution is workable in any particular dispute, mediation can
and should become a credible and legitimate part of an overall
system of dispute resolution. In other words, mediation can be
very good at producing the public goods of dispute resolution.

CONCLUSION

In this case study of the Umatilla River water-rights dispute,
I attempted to evaluate both the mediation process and its
outcome, applying first an insider’s view and then an outsider’s
appraisal. I surveyed and interviewed the parties to determine
how they viewed the process and the outcome. I also probed
beyond the parties’ reactions in order to generalize the lessons of
this mediation for use in other disputes. Finally, I considered
whether this mediation produced a substantively better outcome
than other available dispute resolution processes. All of this was
an attempt to determine how much and what quality of “justice”
was produced by this mediation. In making these evaluations, I
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have used “justice” as shorthand for all of the private, public, and
hybrid goods we want from any system of dispute resolution.

What did I find? I found a fairly high degree of party
satisfaction with this mediation. The parties were generally
pleased with the process and the outcome. The only significant
dissatisfaction arose in reference to the fact that the mediation
did not push quite hard enough to resolve all of the trickiest
issues, which then came back to threaten the agreement. Thus,
the mediation produced a respectable quantity and quality of
private justice.

I also found that the mediation produced a fair amount of
justice when measured by the public and hybrid goods of dispute
resolution. The mediation clearly educated the parties about each
others’ interests and values and gave them enhanced understand-
ing about their common goals. To some degree, the process even
fostered improved relationships among the parties or at least
opened the lines of communication to handle future disagree-
ments. The process also produced a reasoned decision that, at
least as far as it went, reflected important norms and values of
the parties. This decision did not necessarily comport with
‘existing law. In fact, to some degree, it was crafted “beyond the
shadow of the law” to reflect values that were more important to
the parties than the law would recognize.

This mediation also produced precedent of a certain limited
utility. It represents a good model for resolving complex water
allocation disputes if circumstances are sufficiently similar
among cases. This type of mediation carries sufficient credibility
and legitimacy, largely because of the careful efforts of the parties
involved (especially the public agencies) to integrate the process
fully with legally mandated procedures and to keep the process
open and public.

Perhaps the biggest failing of this mediation is in the vague
area of the “public interest.” Certain parties and interests were
not represented in this process who perhaps would need to be
involved in order to construct a truly comprehensive and sensible
water-management scheme for the Umatilla River. This, in part,
is why the parties have never really been able to push their chairs
away from the bargaining table. Perhaps, however, the basic
underlying dispute—the fish versus the farmers—is such an
extremely difficult problem to solve that no single lawsuit or
mediation can do it. '
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As one commentator has said: “Mediation is imperfect.
Negotiation is imperfect. Adjudication is imperfect.”®®® The
lesson of this case study is that mediation may often be the best
of albeit imperfect choices for resolving a complex public-policy
resource allocation dispute. If mediation is pursued with a
healthy mixture of enthusiasm and caution, it can produce very
satisfying justice.

Justice is the bread of the people.
.I\io.u.rished by the bread of justice

The work can be achieved
From which plenty comes.*’

286. Carol J. King, Are Justice and Harmony Mutually Exclusive?: A Response
to Professor Nader, 10 OHIO ST. J. ON DisP. RESOL. 65, 97-98 (1994).

287. BERTOLT BRECHT, The Bread of the People, in POEMS 1913-1956, at 435, 435
(John Willett et al. eds., 1976), quoted in Luban, supra note 157, at 403.
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APPENDIX 1
Questionnaire on Umatilla Project
Mediation Process

Please answer using a scale of 1 to 5, with 1 representing the
lowest value (lowest satisfaction, least important, “no,” etc.) and
5 representing the highest value (highest satisfaction, most
important, “yes," etc.).

1. ®@®® ® Were you satisfied with the mediation process?

2. ®@®®® Were you satisfied with the outcome?

3. ®@®®® Did you feel that your views and interests were
fully expressed and heard?

4. ®®®®® Was the outcome fair from your perspective, in
terms of not being unduly favorable to any
particular party?

5. @@ ® @ ® Did the outcome meet your individual needs?

6. D@ @®® Was the dispute resolved, finally and comprehen-
sively?

7. ®@®®@®® Have the parties complied with the agreed-upon
resolution?

8. ®@®@®® Did the process allow for creative solutions?

9. ®@®®® Did the final outcome incorporate any creative
solutions?

10. @ ® @ ® How important was it to you to avoid a con-
tested case procedure or litigation of this
dispute?

11. ®@® @ ® How would you rate the substantive outcome of
the process (in other words, how good a solution
is it for Umatilla River water management gener-
ally)?

12.®@® @ ® Did you feel that the parties had sufficient
control over the process and the outcome?

13.9@® @ ® Did the process encourage full and open ex-
change of information and development of the

: facts?

14. 9 @ ® ® ® Did the process educate the parties in dispute
resolution skills?

15. 9@ @ @ ® Did the process “empower” the individual par-
ties?

16. ® @ ® @ ® Did the process and outcome reduce conflict and
improve relationships among the parties?

17. @ @ @ ® Did the outcome produce institutional change?

18. ® @ ® @ ® Is the outcome detrimental to any third parties?

19. D@ ® ® ® Is the outcome in the public interest?
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20.02@@6
21.000@6
22.02020@®06
23.020®06
2 020@6

2500006
26.020®6

Did any party or parties have procedural advan-
tages or excessive power in the process?

Was everyone involved who should have been
involved?

Did you develop an understanding of the other
parties' concerns and positions through the
mediation process?

Did the parties negotiate in good faith?

How important do you think the particular
mediators were in helping to reach consensus?
Did the process save time?

Did the process save money?
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APPENDIX 2
Questionnaire on Umatilla Prolect
Mediation Process: Private, Hybrid and
Public “Goods”

Private Goods

Were you satisfied with the mediation process?

Did the process encourage full and open exchange of mforma-
tion and development of the facts?

Did you feel that your views and interests were fully expressed
and heard?

Did any party or parties have procedural advantages or exces-
sive power in the process?

Were you satisfied with the outcome?

Was the outcome fair from your perspective, in terms of not
being unduly favorable to any particular party?

Did the outcome meet your individual needs?

Was the dispute resolved, finally and comprehensively?

How important was it to you to avoid a contested case proce-
dure or litigation of this dispute?

Hybrid Goods

Did the process save time?

Did the process save money?

Did you feel that the parties had sufficient control over the
process and the outcome?

Did the process educate the parties in dispute resolution skills?
Did you develop an understanding of the other parties' con-
cerns and positions through the mediation process?

Did the process “empower” the individual parties?

Did the process and outcome reduce conflict and improve
relationships among the parties?

Did the parties negotiate in good faith?

Did the process allow for creative solutions?

Did the final outcome incorporate any creative solutions?
Have the parties complied with the agreed-upon resolution?

Public Goods

Did the outcome produce institutional change?

Is the outcome detrimental to any third parties?

Is the outcome in the public interest?

Was everyone involved who should have been involved?



338 UNIVERSITY OF COLORADO LAW REVIEW  [Vol. 67

How would you rate the substantive outcome of the process (in
other words, how good a solution is it for Umatilla River water
management generally)?

Miscellaneous
How important do you think the particular mediators were in
helping to reach consensus?
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APPENDIX 3

Questionnaire on Umatilla Project
Mediation Process: Average of Party
Responses

339

Scale of 1 to 5, 5 being highest, most pOSItIVG or "yes'; as

required.

1. Were you satisfied with the mediation process?

2. Were you satisfied with the outcome?

3. Did you feel that your views and interests were
fully expressed and heard?

4. Was the outcome fair from your perspective,
in terms of not being unduly favorable to any
particular party?

5. Did the outcome meet your individual needs?

6. Was the dispute resolved, finally and
comprehensively? v

7. Have the parties complied with the agreed-
upon resolution?

8. Did the process allow for creative solutions?

9. Did the final outcome incorporate any creative
solutions?

10. How important was it to you to avoid a contested
case procedure or litigation of this dispute?

11. How would you rate the substantive outcome
of the process (in other words, how good a solution
is it for Umatilla River water management generally)?

12. Did you feel that the parties had sufficient
control over the process and the outcome?

13. Did the process encourage full and open
exchange of information and development
of the facts?

14. Did the process educate the parties in dispute
resolution skills?

15. Did the process “empower” the individual parties?

16. Did the process and outcome reduce conflict and
improve relationships among the parties?

17. Did the outcome produce institutional change?

18. Is the outcome detrimental to any third parties?

19. Is the outcome in the public interest?

20. Did any party or parties have procedural advantages
or excessive power in the process?

21. Was everyone involved who should have been

4.4
4.6

4.6
4.3
41
3.0

24
4.4

4.4

4.0

3.7
4.3

3.6

4.0
3.6

40
3.6
29
4.3

34
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involved? 4.9
22. Did you develop an understanding of the other '
parties' concerns and positions through the

mediation process? 4.4
23. Did the parties negotiate in good faith? 2.7
24. How important do you think the particular mediators

were. in helping to reach consensus? 4.6
25. Did the process save time? 4.4
26. Did the process save money? 4.4



