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INTRODUCTION

The Charter Schools Act,' passed by the Colorado General
Assembly in 1993 on the heels of a failed voucher initiative,? was
intended to foster educational reform in the state’s public
schools.? The Act authorizes teachers, parents, and other

1. CoLo.REV. STAT. §§ 22-30.5-101 to -114 (1995).

2. On November 3, 1992, Colorado voters rejected a school choice ballot
measure, 65% to 35%. See Barbara Vobejda & Sharon LaFraniere, The 1992
Elections: State by State, The Rocky Mountains, WASH. PosT, Nov. 5, 1992, at A40.
Under the proposed “voucher” plan, state money targeted for public schools would
have been given to parents in the form of vouchers, which could be put toward the
cost of sending children to any publie, private, or parochial school in the state. Id.

3. See CoLo. REV. STAT. § 22-30.5-102 (1995). Nineteen states currently have
charter school legislation. DeNeen L. Brown, Plotting a New Course for Education:
Charter Schools Give Parents, Teachers Control over What Students Learn, WASH.
PosT, Aug. 21, 1995, at B1. Minnesota passed the first such act in 1991, followed by
California the next year. Melanie Markley, Legislator Pushes Charter School Concept
for Texas, Hous. CHRON., Dec. 18, 1994, at Al. In 1993, Colorado, Georgia,
Massachusetts, Michigan, Missouri, New Mexico, and Wisconsin passed charter laws
of their own. Id. Arizona and Hawaii followed suit in 1994. Id. Virginia’s legislature
rejected a proposal to create charter schools in early 1995. Andrew Cain, Allen Seeks
Deal on Tax Cut, WASH. TIMES, Feb. 5, 1995, at A1. Later that year, however, eight
more states approved charter school laws. Anne Lewis, Reform Shifts from Setting
Standards to ‘Free Market” Model, BALT. SUN, July 30, 1995, at 10. ’

Michigan’s charter school law was declared unconstitutional under that state’s
constitution on November 1, 1994, by Ingham County Circuit Court Judge William
Collette. Joan Richardson, Judge Strikes Down Charter School Law,; Engler,
Supporters Promise to Fight, DET. FREE PRESS, Nov. 2, 1994, at Al. Judge Collette
concluded that the charter school law usurped the Michigan State Board of
Education’s authority over public schools and violated a ban on public funding of
private schools. Id. The ruling was appealed, and the Michigan legislature adopted
new charter school laws, which took effect in April 1995. Margaret Trimer-Hartley
& Joan Richardson, Top-to-Bottom Overhaul Proposed for a Balky School
Bureaucracy, DET. FREE PRESS, Jan. 18, 1995, at Al. The new legislation subjects
charter schools to greater state regulation. Dawson Bell & Joan Richardson, Charter
School Funds Approved; Lawmakers Also Revise Law to Try to Address Judge's
Concerns, DET. FREE PRESS, Dec. 15, 1994, at B1.
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concerned individuals to contract with the local board of educa-
tion to establish a publicly funded school operating largely free
from district policies and state regulations.* A charter school is,
nonetheless, “a public school which is part of the school district in
which it is located.”

To ensure charter proposals are given fair and thorough
consideration by local boards of education, the General Assembly
authorized the State Board of Education to review® decisions of
local school districts as to charter applications.” Then state

4. COLO. REV. STAT. § 22-30.5-104(6) (1995); see also id. §§ 22-30.5-102(3),
-105(2), -105(3), -112.

5. Id. § 22-30.5-104(2).

6. In certain circumstances, the State Board can order a local school district to
approve a charter. For a fuller discussion of the scope of the State Board’s authority
under the Act, see infra part I1.C.

7. COLO. REV. STAT. § 22-30.5-108 (1995). Local school districts, the legislature
may have surmised, were potentially averse to charter proposals because charter
schools, by statute, consume financial and other resources that would otherwise go
to the districts’ public schools. See infra notes 9-10 and accompanying text. Indeed,
the Charter Schools Act requires a local district to negotiate with the charter school
in that district to “agree on funding and any services to be provided by the school
district to the charter school,” COLO. REV. STAT. § 22-30.5-112(2)(a), and guarantees
each charter school at least “eighty percent of the district per pupil operating
revenues multiplied by the number of pupils enrolled” in the school, id. § 22-30.5-
112(2)(c). See also Christopher Broderick, Charter Schools Re-create Education:
Charter Institutions Offer Vast Range of Classes and Philosophy, Just as Backers
Hoped, ROCKY MTN. NEWS, Sept. 18, 1994, at 24A, 28A (“School districts originally
fought the idea of charter schools because they take tax money and other resources
from their schools.”); Peter Applebome, Some Educators See Experimental Hybrids
as Country’s Best Hope for Public Schools, N.Y. TIMES, Oct. 12, 1994, at B7
(“Professional educators worry that charter schools will become fringe diversions,
sucking money and resources from districts that can barely meet their current
financial needs.”).

A political explanation for local school districts’ potential reluctance to grant
charters has been proffered as well. One proponent of school choice has asserted that
the education establishment, including teachers’ unions and school district
administrators, is threatened by the decentralization of authority that accompanies
choice programs, such as charter schools. James A. Peyser, Issues in Education Law
and Policy: School Choice: When, Not If, 35 B.C. L. REV. 619, 622 (1994). “The most
obvious reason for their resistance to actually implementing parental choice,” Peyser
writes, “is that they have a vested interest in the status quo. Public school systems
have a virtual monopoly on elementary and secondary education in this country, and
like all monopolists they want to protect their franchise.” Id. Another commentator
has similarly remarked: “I suspect the truth is that charter schools represent
something far more threatening to the fabric of public education than simply adding
more competition. The real issues are power, governance and decision-making
authority.” Arthur J. Ellis, Charter Schools Redefining Future of Public Education,
ROCKY MTN. NEWS, June 9, 1994, at 50A. See also Mike Rosen, Getting Too Involved
in Schools, DENV. POST, May 19, 1995, at B7 (“The debate isn’t just about quality,
responsive education. It’s about power. The teachers union and the autocrats are
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Senator Bill Owens (R-Aurora), a leading proponent of charter
schools and a sponsor of the Act, articulated the sentiment
motivating this check on local control: “If there is a school district
that is arrogant and chooses to ignore the law, there is a way to
go around that school district.”

On July 18, 1994, the Colorado Board of Education unani-
mously voted to overturn a decision by the Denver County School
District No. 1 refusing to approve a charter for the Thurgood
Marshall Charter Middle School.® The district had twice denied
the application by two Denver teachers to establish the charter
school, citing budgetary constraints and the lack of a suitable
facility in which to house the school.”® The State Board, however,
did not find the local concerns compelling and, in its mid-July
vote, ordered the directors of the Denver school board to approve
the charter application for Thurgood Marshall Middle School.!

The State Board of Education’s decision regarding the
Thurgood Marshall Middle School application marked the first
time since the enactment of the Act that the Board had exercised
its authority to require a local school district to approve a
charter.!? For officials of the Denver school district, this novel

desperate to protect their monopoly . . . . This is not power they’ll surrender without
a fight.”).

8. Christopher Broderick, Crucial Test for Charters: Educators to Decide Soon
on Charter-School Plans, ROCKY MTN. NEWS, Jan. 30, 1994, at 164, 17A.

9. Christopher Broderick, State Backs Charter School: Colorado Board of
Education Overturns Denver’s Denial of Teacher-Run Thurgood Marshall, ROCKY
MTN. NEWS, July 19, 1994, at 5A.

10. Christopher Broderick, Marshall Charter Supporters Appeal to State School
Board, ROCKY MTN. NEWS, May 24, 1994, at 14A.

11. Broderick, supra note 9.

12. Id.

On February 8, 1995, the Colorado Board of Education, exercising its review
power, overturned a decision of the Adams County 12 Five Star School District to
revoke the charter of the Academy of Charter Schools. Stacey Baca, Adams Charter
School Revocation Overturned: District Acted Arbitrarily, State Education Board
Rules, DENV. POST, Feb. 9, 1995, at B1. In early March 1995, the board of the Adams
County school district approved that school’s charter for the second time. Angela
Cortez, Academy Given Second Chance: Adams Board Approves Charter, DENV. POST,
Mar. 9, 1995, at B2.

Nearly three months earlier, the Adams County school district had unanimously
voted to revoke the Academy of Charter School’s charter, citing the school for breach
of contract and a number of violations. Janet Bingham, Adams School’s Charter
Revoked, DENV. PosT, Dec. 13, 1994, at Al. Among the district’s findings of violations
of state, federal, and district regulations were the failure of the school’s governing
board to structure class schedules to enable students to meet graduation
requirements and its failure to have a curriculum and textbooks in place when classes
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exertion of authority constituted an unsettling and unwelcome
intrusion into what had theretofore been considered the domain
of local school districts. The district responded by threatening a
legal challenge to the Act’s provision granting the State Board
power over local decisions,' a provision seemingly at odds with

started. Tustin Amole, School Board, Parents to Discuss Charter Woes; Rescheduled
Meeting on License Revocation Will Be Held Tonight, ROCKY MTN. NEWS, Dec. 15,
1994, at 48A. The charter’s revocation by the Adams County school district would
thus seem to be an act within the bounds of the district’s authority to control
instruction in its public schools, as conferred by article IX, § 15 of the Colorado
Constitution. See discussion infra part I.B. If so, then the State Board’s decision to
overturn that revocation was an unconstitutional usurpation of the district’s
authority. See discussion infra part I1.C.

13. Broderick, supra note 9. Although the Denver public schoo! district did not
initiate the action, the Thurgood Marshall Charter Middle School case has found its
way into the state courts. Romel Hernandez, Board OKs Downtown Charter School;
Marshall Looks Kaput, ROCKY MTN. NEWS, June 9, 1995, at 51A.

Negotiations between the Denver school district and Thurgood Marshall
organizers regarding funding and other matters pertinent to the opening of the
Thurgood Marshall Charter Middle School reached an impasse following the State
Board’s mid-July directive. Interview with Patrick B. Mooney, Attorney, Semple &
Jackson, P.C., in Denver, Colo. (Sept. 8, 1995); see also Romel Hernandez, Charter
Supporters Assail Denver Board, ‘95 Opening in Trouble, Thurgood Marshall Backers
Claim; District Says They Want Too Much, ROCKY MTN. NEWS, Mar. 3, 1995, at 38A.
Consequently, the charter school’s organizers turned to the Denver District Court,
seeking enforcement of the State Board’s order to approve the school. Id. The
Denver school district countered, arguing that the Charter Schools Act was
unconstitutional insofar as it violates the state constitution’s mandate of local control
of public schools. Christopher Broderick, Order to Fund Charter Illegal, DPS
Lawyers Say, ROCKY MTN. NEWS, Mar. 24, 1995, at 35A, as confirmed by Interview
with Patrick B. Mooney, supra. Denver District Judge John Coughlin rejected the
district’s claim, ruling that the Charter Schools Act was constitutional, and ordered
the Denver school district to open the Thurgood Marshall Charter School in 1995.
Booth v. Board of Educ. of Denver County Sch. Dist. No.1, No. 95-CV-879 (Colo. Dist.
Ct. City & County of Denver Mar. 27, 1995) (order granting preliminary injunction).
See also Christopher Broderick, Big Win For Charter Schools: Marshall School Must
Open in the Fall, Judge Rules, Ordering Denver Board to Cough Up Enough Money,
ROCKY MTN. NEWS, Mar. 28, 1995, at 5A.

In his order, Judge Coughlin concluded that § 1 of article IX of the state
constitution, which vests the general supervision of the state’s public schools in a
state board of education, authorized the Charter Schools Act, and he asserted that
the Act granted the State Board of Education the authority to order the Denver
school district to open the school. Booth, No. 95-CV-879 at 4, 6. Moreover, while he
acknowledged the local district’s constitutionally prescribed power under §§ 15 and
16 of article IX to control curricular content, textbooks, and instruction in local public
schools, Judge Coughlin observed that, in this case, the Denver school board had
admitted that the charter school’s proposed curriculum did not in any way conflict
with the curriculum offered in the Denver public schools or with any textbooks
prescribed by the Denver school board. Id. at 4.

This analysis suggests that had the charter’s proposed curriculum or textbooks
conflicted with the curriculum or textbooks prescribed by the Denver school district,
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Colorado’s long history of local control of public schools.’* “We're
not talking about a power struggle,” remarked then Denver public
schools’ Superintendent Evie Dennis,'® “[w]e’re talking about the

a contrary result might have obtained. Judge Coughlin’s order, however, indicates
otherwise. He noted in dictum that even “if there would be a conflict between . . .
sections [15 and 16 and section 1] of Article 9, Section 1 adopted in 1948 would
prevail over Section [sic] 15 and 16.” Id. at 5. Judge Coughlin’s reliance on the rule
of statutory construction that a more recent constitutional provision modifies all
other provisions in conflict therewith, see id. (citing City & County of Denver v.
Sweet, 329 P.2d 441, 447 (Colo. 1958)), was misplaced. In 1948, § 1 of article IX was
only amended to change the composition of the State Board of Education from the
Superintendent of Public Instruction, the Secretary of State, and the Attorney
General, to an elected board comprised of members from the various congressional
districts. See COLO. CONST. art. IX, § 1; PROCEEDINGS OF THE CONSTITUTIONAL
CONVENTION FOR THE STATE OF COLORADO, 1875-76, 686 (1907) [hereinafter
PROCEEDINGS OF THE CONSTITUTIONAL CONVENTION]; Board of Educ. v. Spurlin, 349
P.2d 357, 358 (Colo. 1960). The 1948 amendment did not affect the basic mandate of
§ 1, that the general supervision of the public schools vest in a state board of
education whose powers and duties are to be prescribed by law, which appeared
together with §§ 15 and 16 in the final draft of the education article emanating from
the state’s constitutional convention. See COLO. CONST. art. IX, § 1; PROCEEDINGS OF
THE CONSTITUTIONAL CONVENTION, supra, at 686-88.

Officials of the Denver school district have appealed Judge Coughlin’s decision
in an effort to eliminate the Act’s provision that gives the State Board of Education
the power to order local school boards to open charter schools. Christopher Broderick
& Romel Hernandez, Denver Board Trying to Kill Charter-School Law; Move is
Challenge to State’s Authority Over Local Districts, ROCKY MTN. NEWS, Apr. 21, 1995,
at 17A, as confirmed by Interview with Patrick B. Mooney, supra. As of this writing,
the case is pending before the Colorado Court of Appeals. Interestingly, from a
procedural standpoint, Judge Coughlin stayed his injunction in early June 1995
ordering the Denver school district to open the Thurgood Marshall Charter Middle
School, and the district responded by revoking the charter. Mark Stevens, Charters
Win One, Lose One, DENV. POST, June 9, 1995, at A9; see also Romel Hernandez,
Board OKs Downtown Charter School; Marshall Looks Kaput, ROCKY MTN. NEWS,
June 9, 1995, at 51A. Thus, while the case is pending before the court of appeals, the
parties are awaiting a final order from the district court. Interview with Patrick B.
Mooney, Attorney, supra. The Thurgood Marshall Charter School, originally
expected to open in 1995, is now “dead,” at least for the 1995-96 school year. Brian
Weber, Legal, Financial Problems Cancel Charter Middle School’s Opening, ROCKY
MTN. NEWS, Aug. 9, 1995, at 15A.

Judge Coughlin’s decision as to the constitutionality of the Charter Schools Act
in general is not contrary to the opinion of this author. As written, however, the Act
entails some substantial risks of unconstitutional applications, which this Comment
identifies and suggests the means for avoiding. See infra part I1.B-D.

14. See infra part I.A. See also Lujan v. State Bd. of Educ., 649 P.2d 1005, 1023
(Colo. 1982). “The historical development of public education in Colorado has been
centered on the philosophy of local control.” Id. at 1021.

- 15. Evie Dennis has since retired from her position as Superintendent of
Denver’s public schools; she was replaced by Irv Moskowitz. Berny Morson, “Cultural
Divide” Over Schools Continues; But Education Battle a “Dormant Volcano” Through
Most of 1994, ROCKY MTN. NEWS, Jan. 1, 1995, at 6A.
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(Colorado) Constitution. Do local boards of education have legal
authority or not?” Dennis queried, “[a]nd if so, what is it?"*

This Comment seeks to answer Dennis’s questions against
the backdrop of the 1993 Charter Schools Act by exposing
potential infringements on the constitutionally vested powers of
local boards of education that could occur when applying several
provisions of the Act.!” Part I examines the scope of the authority
vested by article IX, section 15 of the Colorado Constitution in the
directors of local school boards. In Part II, the ways that author-
ity might be unconstitutionally divested by the application of
certain provisions of the Act are discussed, and suggestions are
made as to how that risk might be avoided.

I CONSTITUTIONAL GRANT OF AUTHORITY

As former Superintendent Dennis suggested, control of the
public schools in Colorado has traditionally been vested in local
boards of education, both by state constitution and by statute.
Article IX, section 15 of the Colorado Constitution provides, in
pertinent part, that the “directors [of the local boards of educa-
tion] shall have control of instruction in the public schools of their
respective districts.””® Apart from this constitutional grant of
authority over the “control of instruction,”® however, the scope of

16. Broderick, supra note 9.

17. The constitutionality of the Colorado Charter Schools Act has already been
challenged in both federal and state courts. In Villanueva v. Carere, 873 F.Supp. 434
(D. Colo. 1994), the plaintiffs asserted, inter alia, that the Act violated the Equal
Protection Clause of the United States Constitution. Id. at 437. Utilizing a rational-
relationship test, the court found “no constitutional infirmity of the Act as concerns
the United States Constitution.” Id. at 446. The decision has been appealed. In
deference to the Colorado courts, the federal district court earlier dismissed the
plaintiff's challenge based on the Colorado Constitution. Id.

Subsequently, in Booth v. Board of Educ. of Denver County Sch. Dist. No.1, No.
95-CV-879 (Colo. Dist. Ct. City & County of Denver Mar. 27, 1995) (order granting
preliminary injunction), the Charter Schools Act was held to be constitutional under
the state constitution. This decision has been appealed and, as of this writing, is
pending before the state court of appeals. For a fuller treatment of Booth, see supra
note 13.

18. CoLO. CONST. art. IX, § 15 (emphasis added).

19. In addition to this express grant of authority to control instruction, local
boards of education are impliedly vested by the state constitution with the power to
prescribe the textbooks to be used in the public schools in their respective districts.
Although the selection of texts would seem to be a task inevitably subsumed within
a local board’s broader power to control instruction, the constitution, by negative
implication, makes certain that a local board can choose the books to be used in its
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a local board’s authority over the public schools in its district is
a function of statute and is thus dependent upon those who make
the laws.” Indeed, subject only to express and implied constitu-
tional limitations, the General Assembly is responsible, under the
state constitution, for the establishment and maintenance of
Colorado’s “thorough and uniform system of free public
schools™—which establishment and maintenance have been held
to constitute the carrying out of a state and not a local or munici-
pal purpose.”? As interpreted by the state’s highest court, this
responsibility requires the legislature to ensure, through state
action, “thorough and uniform educational opportunities . . . in
each school district.””® Moreover, the constitution provides that
the general supervision of the public schools vest in a state board
of education, whose powers and duties are to be prescribed by
law.2*

Local school districts, then, are subdivisions of the state for
educational purposes.® Accordingly, the General Assembly,
acting as the state, may modify or withdraw all powers entrusted
to the districts by the state,?® “exercis[ing] its sovereign power in

public schools without interference from the General Assembly or the State Board of
Education. Section 16 of article IX provides: “Neither the general assembly nor the
state board of education shall have power to prescribe textbooks to be used in the
public schools.” COLO. CONST. art. IX, § 16. It has been suggested that this provision
was included in the constitution, at least in part, to allay the convention delegates’
fears of a textbook monopoly by one company. See Burton K. Chambers, The
Colorado Centennial of Public School Finance: A One-Hundred Year History 17
(1976) (unpublished Ph.D dissertation, University of Colorado).

20. See Hazlet v. Gaunt, 250 P.2d 188, 193 (Colo. 1952) (quoting Hunter v. City
of Pittsburgh, 207 U.S. 161, 178 (1907) (“The number, nature, and duration of the
powers conferred upon [school districts] and the territory over which they shall be
exercised rests in the absolute discretion of the state.”). The powers and duties
conferred by the General Assembly upon school district boards are enumerated in
CoLO. REV. STAT. § 22-32-101 (1995).

21. CoLO. CONST. art IX, § 2. Section 2 of article IX provides in part: “The
general assembly shall, as soon as practicable, provide for the establishment and
maintenance of a thorough and uniform system of free public schools throughout the
state, wherein all residents of the state, between the ages of six and twenty-one, may
be educated gratuitously.” Id.

22. Wilmore v. Annear, 65 P.2d 1433, 1437 (Colo. 1937).

23. Lujanv. State Bd. of Educ., 649 P.2d 1005, 1025 (Colo. 1982).

24. CoLo. CONST. art. IX, § 1. Section 1(1) provides in relevant part: “The
general supervision of the public schools of the state shall be vested in a board of
education whose powers and duties shall be as now or hereafter prescribed by law.”
Id.

" 25. Hazlet v. Gaunt, 250 P.2d 188, 191 (Colo. 1952).

26. Id. at 193.
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any way that, in its judgment, will best subserve the general
welfare.”” However, despite the fact that “[t]he entire control of
schools and school property is in the state, to be exercised as it
may see fit,”® such control is “subject to the requirements and
restrictions contained in the [state] Constitution.”® Thus, by
vesting “control of instruction” in the local school boards under
article IX, section 15, the Colorado Constitution impliedly limits
the plenary power the General Assembly would otherwise have
to control instruction at the local level directly or to delegate that
authority to others, such as the State Board of Education.’* The
extent of that constitutional limitation, however, depends on how
the phrase, “control of instruction,” is construed.

A. Policies Underlying Local “Control of Instruction”

In order to understand the meaning of “control of instruction”
as set out in article IX, section 15, it is important first to ascer-
tain what motivated the constitution-makers to include this
language in the state’s founding document.*

27. In re Kindergarten Schools, 32 P. 422, 422 (Colo. 1893).

28. Hazlet, 250 P.2d at 191 (quoting Newt Olson Lumber Co. v. School Dist. No.
8, 263 P. 723, 724 (1928)).

29. Id. (quoting Newt Olson Lumber Co. v. School Dist. No. 8, 263 P. 723, 724
(1928)).

30. See infra text accompanying notes 41-47. See also School Dist. No. 16 v.
Union High Sch. No. 1, 152 P. 1149, 1149 (1915) (“Here is a constitutional mandate
that instruction in the public schools of every school district shall be under the control
of the directors thereof. Nevertheless the General Assembly, by the attempted
legislation fherein declared unconstitutional], seeks to divest the directors of districts
. .. of control of instruction . . . and invest such control in the pupils residing therein
or in the board of directors of an adjoining district.”).

31. The notion of local control of instruction was conspicuously absent from the
Committee on Education and Educational Institution’s first draft of the education
article at the state constitutional convention in 1875-76. Section 1 of that draft
vested the “supervision of instruction in the public schools” not in local boards of
education but rather “in a [state] board of education.” PROCEEDINGS OF THE
CONSTITUTIONAL CONVENTION, supra note 13, at 185. This draft provided:

The supervision of instruction in the public schools of this State shall be
vested in a board of education whose powers and duties shall be
prescribed by law. The State Superintendent of Public Instruction shall
be president of the board. The Secretary of State and Attorney General
shall be ex-officio members, and, with the Superintendent of Public
Instruction, compose the State Board of Education.

Id. The second draft of the education article submitted by the Committee of the
Whole Convention on Education and Educational Institutions, however, altered.
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~ Local control of education in Colorado is wedded to the state’s
system of school finance. Since statehood, the public schools have
been supported principally by locally levied property taxes and
other local revenue sources, and secondarily by state contribu-
tions.*? Though today, federal revenues contribute a small
percentage of public school funds, local taxes remain the most
significant source of school finance.?* This arrangement may
originally have been driven by at least two policies, both of which
have been suggested by the courts when considering the constitu-
tion’s “control of instruction” language.

First, the drafters may have reasoned that as local taxpayers
financed the local public schools, they ought to have some control
over the expenditure of school funds. This economic justification
is somewhat undermined, however, by the fact that the constitu-
tion vests exclusive authority in the local boards only over
instruction. If the sole reason for investing “control of instruc-
tion” in local boards of education was because local tax dollars
were the principal source of financing the public schools, then
there would be no rational reason for limiting the grant of local
control to instruction, rather than extending it to all matters
involving significant expenditures of local tax dollars. Nonethe-
less, the Tenth Circuit Court of Appeals has pointedly used this

substantially the original arrangement. The phrase “supervision of instruction” in
§ 1 was amended to read “supervision of the public schools,” id. at 316, and a clause
was inserted prohibiting the state board of education from “prescribing text books for
the common schools for the State of Colorado,” id. at 317.

Moreover, a provision nearly identical to the version of article IX, § 15 later
adopted was added, vesting “control of instruction in the public schools” in the
directors of the district boards of education. Id. at 318; see id. at 353-54. Subsequent
drafts went further to proscribe intrusion by the legislature. In particular, the clause
in § 1 prohibiting the state board of education from selecting text books became a
separate section and was expanded to preclude the General Assembly from
prescribing texts, as well. See id. at 359, 360, 363, 510, 585, 588, 688. Originally
proposed as § 17 of article IX, this section was adopted as § 16. Id. at 588. Article IX,
§ 16 provides: “Neither the general assembly nor the state board of education shall
have power to prescribe textbooks to be used in the public schools.” CoLO. CONST. art
IX, § 16. See also Chambers, supra note 19, at 15-17 (recounting history of state
constitutional convention as regards constitutional provisions for education).

32. See Chambers, supra note 19, at 18, 19.

33. According to the 1994 State Report Card, examining K-12 public education
for the prior year, local sources provided 56% of all public school funds in Colorado
for 1993. COLORADO DEPARTMENT OF EDUCATION, STATE REPORT CARD 1994: K-12
PuBLIC EDUCATION IN COLORADO 53 fig. 6.13 (1994). Of that 56%, 39.8% derived from
local property taxes and 16.2% from other local sources. Id. at 53 fig. 6.14. The
state’s contribution amounted to 39.7% of fiscal revenues; the federal government
provided the remaining 4.3%. Id. at 53 fig. 6.13.
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economic justification to explain why the constitution-makers
placed “control of instruction” in the hands of local boards. In
Cary v. Board of Education,* the court upheld a ban by a district
board of education of ten books from use in language arts
classes.®® “It is legitimate,” the court reasoned, “for the curricu-
Ium of the school district to reflect the value system and educa-
tional emphasis which are the collective will of those whose
children are being educated and who are paying the costs.”*®

A second, and more meaningful, policy justification is that
the state constitution-makers believed that, in a pluralistic
society, locally elected school board members were better able
than any state or other local government officials to make the
important decisions regarding the instruction in the public
schools of the state’s youngest generation. Rush Welter, in
Popular Education and Democratic Thought in America, writes
that because mid-nineteenth-century Americans “believed in their
political and social institutions they also established a democratic
educational system. Their object was to perpetuate the social
order all of them knew so that all of their children might benefit
from it . .. .”* Vesting “control of instruction” in democratically
elected local school boards would be an effective means of
achieving that objective.

This “wiser decision-maker” policy was recognized by the
Colorado Supreme Court in Lujan v. Board of Education,’® where
the court observed: “Taxation of local property has not only been
the primary means of funding local education, but also of insuring
that the local citizenry direct the business of providing public
school education.”® As the court explained, “this emphasis on
local control is partly based on the concern that greater state
control over funding will lead to greater state power over local
. educational programs and policies.”* It thus appears that while

34. 598 F.2d 535 (10th Cir. 1979).

35. Id. at 536.

36. Id. at 543 (emphasis added).

37. RUSH WELTER, POPULAR EDUCATION AND DEMOCRATIC THOUGHT IN AMERICA
116 (1962). “Historically,” Welter writes, “the American people had visualized
education as the instrument of their liberties, the agency of their authority.” Id. at
159.

38. 649 P.2d 1005 (Colo. 1982).

39. Id. at 1021.

40. Id. at 1022 n.18. The court cites San Antonio Indep. Sch. Dist. v. Rodriguez,
411 U.S. 1, 53 n.109 (1973), for a list of authorities discussing this concern. Id.
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the principal reason for vesting control of instruction in local
boards may be cultural, the requirement that local tax dollars be
used to finance the public schools helps assure continuous
interest in school matters by local citizens. In addition, it gives
those same citizens a strong political basis for resisting state
imposed, uniform requirements going to the very center of their
children’s education.

This synergistic relationship between the control of instruc-
tion at the local level and the use of local taxes as the primary
means of supporting public education is illustrated further by two
Colorado Supreme Court cases decided early in this century. In
Belier v. Wilson,*! the court struck down property taxes levied in
one district to fund a public school in another. Such taxes, the
court asserted, violated article IX, section 15 of the state constitu-
tion “both in letter and in spirit.”*? “[T)he electors of the former
district” upon whom the tax was levied, the court explained, were
given no “voice in the selection of those who manage and control
the school” in the latter district.* The same year, in School
District No. 16 v. Union High School No. 1,* the court invalidated
a statute that permitted students residing in one district to
attend school in another, at the expense of their district of
residence. As the court explained, the statute sought to “divest
the directors of districts of control of instruction therein beyond
a certain attainment, and invest such control in the pupils
residing therein or in the board of directors of an adjoining
district.”® While Belier emphasized the necessity of political
participation by the district’s taxpayers, Union High School
reinforced the constitutional mandate that the ultimate power
over instruction in the state’s public schools is to reside in the
locally elected school board.

Whether the economic justification that those who provide
the funds should have control or the “wiser decision-maker” policy
(or some combination thereof) motivated the drafters and ratifiers
of the state constitution to invest “control of instruction” in local
boards of education cannot be known for certain. What cannot be
doubted, however, is the importance the constitution-makers

41. 147 P. 355 (Colo. 1915).
42. Id. at 356.

43. Id.

44, 152 P. 1149 (Colo. 1915).
45. Id. at 1149.
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attached to the idea of local control of instruction and the notion
that those invested with such control should be directly account-
able politically to those who elected them at the local level.
Simply put, decisions regarding instruction in the public schools
are to be made by public officials “elected by the qualified electors
of the district™® and accountable through a process of subsequent,
periodic elections.*’

B. The Meaning of “Control of Instruction”

In addition to suggesting what policies may lie behind the
grant of authority to local school boards over “control of instruc-
tion” in the state’s public schools, the cases discussed above also
illumine the meaning of that constitutional mandate. Before
delving too deeply into the cases relevant to that issue, however,
an examination of the plain language of the constitutional text
may prove helpful.

46. CoLo. CONST. art. IX, § 15.

47. Interestingly, the General Assembly has recently promulgated legislation
that seems to challenge directly the constitutional mandate of local control of
instruction. See COLO. REV. STAT. § 22-53-401 to -410 (1995). This “Education
Reform” legislation first requires the State Board of Education to adopt “first priority
state model content standards in the areas of reading, writing, mathematics, science,
history, and geography” and, “[als a second priority, . . . state . . . standards in the
areas of art, music, physical education, foreign languages, economics, and civics.” Id.
§ 22-53-406(1)(a).

Subsequent to the State Board’s adoption of these first and second priority
content standards (which occurred over the course of several months in 1995, see
Janet Bingham, Education Goals Unveiled Standards Drafted to Meet Requirements
of 1993 Law, DENV. PosT, Sept. 20, 1995, at B1), each local school district is required
to adopt first priority content standards in all of the above-listed subjects, “which
meet or exceed the state model content standards,” as well as second priority content
standards in the areas noted above. Id. § 22-53-407(1). In addition, the local districts
are required to “develop a plan for . . . [r]evising curriculum and programs of
instruction to align them with adopted content standards and to ensure that each
student will have the educational experiences needed to achieve the adopted content
standards.” Id. § 22-53-407(2)(a). These requirements seem to fly in the face of the
constitutional mandate, set forth in article IX, § 15 of the state constitution, that the
“directors [of the local boards of education] shall have control of instruction in the
public schools of their respective districts.” COLO. CONST. art. IX, § 15.

The state content standards are not the only legislative requirements that seem
to flout the constitutional mandate of local control of instruction. The General
Assembly has also enacted laws requiring certain subjects to be taught in the state’s
public schools, including the history, culture, and civil government of Colorado and
the United States, COLO. REV. STAT. § 22-1-104 (1995), the Federal Constitution, id.
§ 22-1-108, and the effect of the use of alcohol and controlled substances, id. § 22- 1-
110. L
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As previously noted, the state constitution provides that the
elected “directors [of the local boards of education] shall have
control of instruction in the public schools of their respective
districts.”*® At a minimum, “control of instruction” would seem to
include the responsibility for establishing a curriculum. And the
selection of textbooks seems, quite logically, to be a necessary
concomitant of that task, especially in light of section 16 of article
IX, which prohibits both the General Assembly and the State
Board of Education from prescribing the textbooks to be used in
the state’s public schools.* Indeed, this interpretation is sup-
ported by both the General Assembly and the Colorado Supreme
Court. Colorado Revised Statute section 22-32-109(1)(t), for
example, provides that each district board of education shall
“determine the educational programs to be carried on in the
schools of the district and . . . prescribe the textbooks for any
. course of instruction or study in such programs.”® Although this
grant of authority appears to be legislatively conferred, it is, in
fact, “only declaratory of the constitutional powers of the school
board, to which the Legislature could not add, nor from which it
could not [sic] subtract.”®

“Control of instruction” further seems to cover not only what
is taught but how it is taught. Local control over instruction is

48, CoLO. CONST. art. IX, § 15.

49. CoLO. CONST. art. IX, § 16. See discussion supra note 19.

50. CoOLO. REV. STAT. § 22-32-109(1)(t) (1995).

51. People ex rel. Vollmar v. Stanley, 255 P. 610, 618 (Colo. 1927) (Adams, J.,
dissenting), overruled in part by Conrad v. City & County of Denver, 656 P.2d 662
(Colo. 1982) (overruling Stanley to extent it is inconsistent with establishment clause
standards set forth in Abington Sch. Dist. v. Schempp, 374 U.S. 203 (1963)), also
overruled in part by Board of Educ. v. Spurlin, 349 P.2d 357 (Colo. 1960) (overruling
Stanley's interpretation of “educational institutions”). Justice Adams was not
referring to Colo. Rev. Stat. § 22-32-109 but rather to C.L. 1921, § 8333, which
provided: “Every school board . . . shall have power, and it shall be their duty: * * *
Second. * * * to fix the course of study, the exercises and the kind of text-books to be
used.” Id. Adams’s words, however, are applicable to § 22-32-109, for that section is
the contemporary equivalent of C.L. 1921, § 8333.

As the Colorado Supreme Court has asserted, “{t]his power [to determine the
educational programs and prescribe the textbooks for the district’s public schools,
CoLO. REV. STAT. § 22-32-109(1)(t) (1995),] is unqualified and unlimited and the board
may order to be taught whatever subjects it sees fit . . . ” Stanley, 255 P. at 619
(Adams, J., dissenting) (quoting Merrill v. Barr, 213 P. 576, 577 (Colo. 1923)). But cf.
Skipworth v. Board of Educ. of Woodland Park Sch. Dist., 874 P.2d 487 (Colo. Ct.
App. 1994) (stating that local boards’ statutorily conferred discretion to determine the
educational programs in public schools is “not unlimited” because the General
Assembly requires certain subjects to be taught).
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premised, as illustrated, on the largely uncontroverted assump-

tions that the public school’s curriculum should “reflect the value
system and educational emphasis . . . of those whose children are

being educated and who are paying the costs,”®® and that the

choices regarding educational programs and policies are best left
to local decision makers.’® If the local board were powerless to

govern the method and means of instruction, then these justifica-

tions would be rendered meaningless—form without substance.

Thus although “control of instruction” might not preclude, say,

the ability of the General Assembly to establish minimum

" requirements for teacher qualifications,® that grant of authority

would seem to permit the local board to require a greater degree

of skill or educational attainment on the part of that district’s

teachers than the state might wish to require.®®

To this point, “control of instruction” seems to be largely,

though not entirely, a process, a matter of selecting courses and

textbooks and, possibly, teacher standards going beyond the

minimum required by the General Assembly. An examination of
the courts’ discussions of article IX, section 15, however, reveals

that this constitutional phrase has a broader substantive content.

For example, in Union High School,”® the Colorado Supreme

Court struck down a statute in violation of article IX, section 15,

because the statute, the court explained, left “[n]o discretion . . .

in the board of directors . . . as to the character of high school

52. Cary v. Board of Educ., 598 F.2d 535, 543 (10th Cir. 1979); see also
discussion supra pp. 179-80. _

53. See Lujan v. Board of Educ., 649 P.2d 1005, 1021 n.18 (Colo. 1982); supra
pp. 180-81. .

54, Minimum requirements for teacher qualifications are likely a function of the
General Assembly under article IX, § 2 of the Colorado Constitution, which vests in
the General Assembly the responsibility for “the establishment and maintenance of
a thorough and uniform system of free public schools throughout the state.” COLO.
CONST. art. IX, § 2. Minimum teacher qualifications would seem to ensure the
existence of “thorough and uniform educational opportunities . . . in each school
district.” Lujan, 649 P.2d at 1025. Provisions regarding teacher certification are
delineated in Colo. Rev. Stat. §§ 22-60-101 to -115 (1995).

55. In a similar vein, local school district boards are authorized by statute to
determine the length of the school year and the hours of teacher-pupil instruction and.
teacher-pupil contact, subject, however, to a baseline number of hours. See COLO.
REV. STAT. § 22-32-109(1)(n)@)-(AI) (1995). The baseline serves to ensure a uniform
system of public schools throughout the state, while the discretion accorded district
boards to increase the number of hours above the statutorily defined minimum
enables them to tailor their school calendar and the amount of teacher-pupil
interaction to suit their respective educational needs and desires.

56. 152 P. 1149 (Colo. 1915).
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instruction the pupils thereof shall receive at the cost of the
district.”” In People ex. rel. Vollmar v. Stanley,’® decided twelve
years later, the same court stated that children can be compelled
to take instruction in “the essentials of good citizenship”® and
acknowledged that “[w]lhat these [that is, the essentials of good
citizenship] are the board of education of each district, primarily,
and the courts ultimately must decide.”®® The court elaborated:
“[W]hether any study is immoral or inimical to the public welfare
the board primarily and the courts ultimately must decide.”®
Finally, in Cary v. Board of Education,®® the Tenth Circuit
Court of Appeals was “presented with a conflict between the
school board’s powers over curriculum [the school board had
banned ten books for use in language arts classes] and the
teachers’ rights to classroom expression.”® Although the teachers
acknowledged the board’s authority to “prescribe the curriculum
and the principal textbooks used in the courses,”® they pressed
the court to release them from “restrictions ‘based upon the
personal predilections of members of the school board.”®* The

57. Id. at 1149 (emphasis added).

58. 255 P. 610 (Colo. 1927) overruled in part by Conrad v. City & County of
Denver, 656 P.2d 662 (Colo. 1982) (overruling Stanley to extent it is inconsistent with
establishment clause standards set forth in Abington Sch. Dist. v. Schempp, 374 U.S.
203 (1963)), also overruled in part by Board of Educ. v. Spurlin, 349 P.2d 357 (Colo.
1960) (overruling Stanley’s interpretation of “educational institutions”).

59. Id. at 613 (emphasis added).

60. Id. at 613; see infra note 61.

61. Id. (emphasis added). The court’s reference to itself as the ultimate arbiter
of these decisions is not a usurpation of the authority vested by the state constitution
in local boards of education. Rather, it is an acknowledgment of the court’s
jurisdiction to review possible constitutional transgressions by local school boards.
It speaks to the protection of liberties, such as “the right of the parents to select,
within limits, what their children shall learn,” guaranteed by the Federal
Constitution. Id. at 613-14. As the court explained: “The parent has a constitutional
right to have his children educated in the public schools of the state. He also has a
constitutional right . . . to direct, within limits, his children’s studies. The school
board, though with full power to prescribe the studies, cannot make the surrender of
the second a condition of the enjoyment of the first.” Id. at 614 (citations omitted).
Thus, while the court in Stanley insists that article IX, § 15 “should have a reasonable
interpretation,” id., the court only means to say that the local board should not, under
that constitutional provision, be given peremptory power to compel students to attend
courses not essential to good citizenship. Id. This would seem to imply, however,
that the local board of education has plenary power to compel students to take
instruction in those courses the board deems essential to good citizenship.

62. 598 F.2d 535 (10th Cir. 1979).

63. Id. at 542.

64. Id. at 542.

65. Id. at 543 (emphasis added).
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court rejected the teachers’ “right to academic freedom” argument
and entered judgment for the defendant, basing its decision, in
part, upon article IX, section 15.%¢ “It is recognized,” the court
declared after citing the pertinent constitutional language, “that
these local decision-makers may determine what subjects are
taught, even selecting ones which promote a particular view-
point.”®” “[TThe board was acting within its rights in omitting the
books,” the court continued, “even though the decision was a
political one influenced by the personal views of the members.”®®
In conclusion, the Cary court remarked: “[TJhe teachers want to
be freed from the ‘personal predilections’ of the board. We do not
see a basis in the constitution to grant their wish.”®®

As these cases illustrate, a local district’s exercise of its
constitutionally conferred authority over “control of instruction”
in its public schools is hardly a mundane or value-free process.
A local board’s decisions concerning the establishment of a
curriculum and the selection of textbooks and standards are
highly subjective and, potentially, morally charged, requiring
difficult personal and political judgments. Discretion is broad,
reaching such opaque areas as the “character of instruction” and
the “essentials of good citizenship.” Although accountable
ultimately to the electorate—the primary financiers and benefi-
ciaries of local public schools—the local board of education’s
powers to control instruction under article IX, section 15 are
necessarily broad and, in effect, peremptory.™

66. Id. at 543-44.

67. Id. at 543.

68. Id. at 544.

69. Id.

70. But cf. Skipworth v. Board of Educ. of Woodland Park Sch. Dist., 874 P.2d
487 (Colo. Ct. App. 1994) (stating that local school boards’ statutorxly conferred
discretion to determine the educational programs in public schools is “not unlimited”
because the General Assembly requires certain subjects to be taught). The court in
Skipworth did not address the extent of the local boards’ constitutionally vested
authority to control instruction in their respective public schools or how that
authority might affect the ability of the General Assembly to mandate the teaching
of any subject. See supra note 47 and accompanying text; text accompanying note 51.
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II. THE CHARTER SCHOOLS ACT AND “CONTROL OF
INSTRUCTION”

A. The Act’s Disregard for the Constitutional Mandate

While the Charter Schools Act purports to direct compliance
with the mandate of article IX, section 15, much of its language
evinces a basic disregard for the local boards’ constitutionally
prescribed powers. For example, section 22-30.5-104(2) provides,
in part, that the “charter school . . . shall be accountable to the
local board of education for purposes of ensuring compliance with
. .. the requirement of section 15 of article IX of the state constitu-
tion.”™ And the provision outlining the appeal and review
procedures of the State Board strikes a comparable pose:
“Nothing in this section shall be construed to alter the require-
ment that a charter school be a part of the school district in which
it is located and accountable to the local board of education
pursuant to section 22-30.5-104(2).”"

However, notwithstanding these efforts to recognize the
constitutional authority of local boards over “control of instruc-
tion,” several provisions of the Act belie the legislature’s seeming
concern with protecting that authority. For example, section
22-30.5-102(1) of the Charter Schools Act, in setting forth the
General Assembly’s findings, asserts that “the best education
decisions are made by those who know the students best and who
are responsible for implementing the decisions, and, therefore, . . .
educators and parents have a right and a responsibility to
participate in the educational institutions which serve them.””
According to the drafters and ratifiers of the state constitution,
however, the local board of education is best suited to make and
implement the education decisions; control of instruction in the
public schools is, after all, vested in the directors of the school
board, not in educators or parents, at least not directly.™

Similarly, section 22-30.5-102(2)(e) declares that the Charter
Schools Act was promulgated “[t]Jo create new professional
opportunities for teachers, including the opportunity to be

71. COLO. REV. STAT. § 22-30.5-104(2) (1995).
-+ 72. Id. § 22-30.5-108(5).
-+ 78. Id. § 22-30.5-102(1)(b).
74. See COLO. CONST. art. IX, § 15; supra text accompanying notes 41-47.
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responsible for the learning program at the school site.”” Yet
again, article IX, section 15, by vesting control of instruction in
the directors of the local school board, requires that those
directors bear ultimate responsibility for the learning programs
at the school site.

Perhaps the clearest display of the General Assembly’s
disregard for the constitutional mandate embodied in article IX,
section 15 is its declaration of intent that the Charter Schools Act
was enacted

to create a legitimate avenue for parents, teachers, and commu-
nity members to take responsible risks and create new, innova-
tive, and more flexible ways of educating all children within the
public school system. The general assembly seeks to create an
atmosphere in Colorado’s public school system where research
and development in developing different learning opportunities
is actively pursued. As such, the provisions of this article
should be interpreted liberally to support the findings and goals
of this section and to advance a renewed commitment by the
state of Colorado to the mission, goals, and diversity of public
education.™

Though the legislature’s pursuit may be wise, perhaps even
noble, its rhetoric could not be more at odds with the policy
objectives of those who drafted the state’s constitution. Article
IX, section 15 makes certain that the “responsible risks” regard-
ing the education of the district’s children in the state’s public
schools are taken by the directors of the local board of education,
and only secondarily by the citizens who elect those directors.
The sweeping power accorded the local board under the constitu-
tion to manage and control instruction in the district’s public
schools is checked only by the directors’ accountability to the
district’s electorate.” Moreover, as the Colorado Supreme Court
declared in Union High School, the General Assembly cannot
“divest the directors . . . of control of instruction . . . and invest
such control in the pupils residing therein or in the board of
directors of an adjoining district.”™ It follows, therefore, that

75. COLO. REV. STAT. § 22-30.5-102(2)(e) (1995).

76. Id. § 22-30.5-102(3) (emphasis added).

77. The local board’s power is also checked by the judiciary, insofar-as the
board’s power to compel instruction in the so-called “essentials of good citizenship”
is concerned. See supra note 61 and accompanying text.

78. 152 P. 1149, 1149 (Colo. 1915) (emphasis added).
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neither can the General Assembly constitutionally invest such
control in “parents, teachers, and community members.” For it is
not the entity into which the power is being invested that is
suspect, but rather the concomitant divestment of the local
boards’ constitutionally prescribed powers that creates the
problem.” The legislature’s expressed intent “to create a
legitimate avenue” to do just that, then, contravenes both the
constitution and the case law. Its mandate that the Act be
“interpreted liberally” so as to accomplish that goal seems an
effort to encourage the courts, and others, to flout the local school
boards’ authority to control instruction in the public schools in
their respective districts.

B. Potential Unconstitutional Applications of the Act

In addition to the above illustrations, an examination of other
provisions in the Act also reveals the potential for results quite at
odds with the General Assembly’s professed desire that the
constitutional authority of local school boards be fully respected.
For example, section 22-30.5-106(1)(e) of the Act requires charter
applications to contain a “description of the charter school’s
educational program, pupil performance standards, and curricu-
lum, which must meet or exceed any content standards adopted
by the school district in which the charter school is located and
must be designed to enable each pupil to achieve such
standards.”® But a school district in which any given charter
school is located may, at any time, alter or amend its content or
other educational standards. The composition of a local school
board is, after all, fluid, reflecting the occasionally inconstant
“collective will”—the values, moral judgments and educational
ethos—of the district’s electorate. In the event that such a
change takes place following the grant of a charter, a local board
may, in an effort to maintain control of instruction in the public
schools in its district, attempt to bring the charter school’s
educational program or curriculum into conformity with the new

79. The legislature’s power over the state’s public schools is plenary, “subject to
the requirements and restrictions contained in the [state] Constitution.” Hazlet v.
Gaunt, 250 P.2d 188, 191 (Colo. 1952) (quoting Newt Olson Lumber Co. v. School
Dist. No. 8, 263 P. 723, 724 (1928)).

80. COLO. REV. STAT. § 22-30.5-106(1)(e) (1995).
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standards. Under the Act, however, the governing board of the
charter school could readily obstruct such efforts.

Section 22-30.5-105(4), regarding alterations of contract
terms, provides that “[a] material revision of the terms of the
contract may be made only with the approval of the local board of
education and the governing body of the charter school.”®! Thus,
despite the Act’s assurance that the “charter school . . . shall be
accountable to the local board of education for purposes of
ensuring compliance with . . . the requirement of section 15 of
article IX of the state constitution,”? the Act expressly confers on
the governing body of a charter school the authority to veto a
revision concerning “instruction” proposed by a local board of
education by refusing to agree to a contractual amendment.

This situation is made worse by the fact that charters may be
approved or renewed for a period of up to five years.®® While the
Act empowers a local board of education to revoke a charter if it
determines, inter alia, that the charter school “[clJommitted a
material violation of any of the conditions, standards, or proce-
dures set forth in the charter application,”® or “[f]ailed to meet or
make reasonable progress toward achievement of the content
standards . . . identified in the charter application,”® the Act is
silent as to the situation described above, where the content

81. Id. § 22-30.5-105(4) (emphasis added).

82. Id. § 22-30.5-104(2).

83. Id. §22-30.5-110(1).

84. Id. § 22-30.5-110(3)(a). For a brief discussion of the “materiality”
requirement, see infra note 101.

In the only instance where a charter has been revoked, following breach of
contract and findings that, among other things, the school’s governing body had failed
both to structure class schedules to enable students to meet graduation requirements
and to have a curriculum and textbooks in place when classes started, the State
Board of Education overturned the revocation. See supra note 12. The State Board
found that the decision of the Adams County 12 Five Star School District to revoke
the charter of the Academy of Charter Schools was “arbitrary and capricious.” Baca,
supra note 12, at B3. Interestingly, however, the standard of review for charter
revocations articulated in the Act provides the State Board with the authority to
remand or overturn a decision of a local board if the State Board finds that such
decision was “contrary to the best interests of the pupils, school district, or
community,” not if the local decision was arbitrary or capricious. See COLO. REV.
STAT. § 22-30.5-108(3) (1995). It thus appears that the State Board applied the wrong
standard of review. The “arbitrary or capricious” standard is to be employed only for
appeals regarding a local decision to grant a charter. Id. § 22-30.5-108(4)(2)(I). For
a brief discussion of the State Board of Education’s power to review the grant of a
charter, see infra note 89.

85. CoOLO. REV. STAT. § 22-30.5-110(3)(b) (1995).
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standards identified in the charter application are no longer the
district’s standards of choice. Moreover, although a district board
of education may choose not to renew a charter “upon a determi-
nation . . . that it is not in the interest of the pupils residing
within the school district to continue the operation of the charter
school,”® upon such a finding prior to the end of the charter’s
natural life, the district board is powerless to revoke the charter.?”
Thus the district’s “control of instruction” may be stifled for a half
decade.

C. An Examination of the Act’s Appeals Process

In addition to the seemingly facial unconstitutionality of the
provisions regarding revision and revocation of the charter school
contracts, there exists the potential in the Act’s appeals process®
for further constitutional transgressions. Section 22-30.5-108 of
the Charter Schools Act invests in the State Board the authority
to review the decision of a local board of education denying,
refusing to renew, or revoking a charter.® Based on what
appears to be de novo review, the State Board is required to
remand the decision of a local board for reconsideration upon a

86. Id. § 22-30.5-110(4).

87. Id. § 22-30.5-101.

88. Seeid. § 22-30.5-108.

89. Id. § 22-30.5-108(3); see also id. §§ 107(3), -110(5).

The State Board of Education is also invested with the power to review the grant
of a charter. Id. § 22-30.5-108(4). In reviewing charter approvals, the State Board
is directed by the Act to determine at a public hearing whether the local board’s
decision “was arbitrary and capricious or whether the establishment or operation of
the proposed charter school would:

(A) Violate any federal or state laws concerning civil rights;
(B) Violate any court order;
(C) Threaten the health and safety of pupils in the school district;
(D) Violate the provisions of section 22-30.5-109(2), prescribing the
permissible number of charter schools; or
(E) Be inconsistent with the equitable distribution of charter schools
among school districts.”
Id. § 22-30.5-108(4)(a)(T).

Although the appeal and review process for the grant of a charter is markedly
different from that employed by the State Board when reviewing a denial, failure to
renew, or revocation, the “arbitrary or capricious” standard employed during the
review of a grant opens the door to constitutional transgressions comparable to those
made possible by the State Board's review of denials and revocations. To illustrate,
if a local board of education grants a charter on the basis of a proposed educational
program or policy and the State Board later finds that decision to be “arbitrary or
capricious,” the State Board has usurped the constitutionally vested authority of the
local board to control instruction in the public schools in that board’s district.
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finding that the local board’s decision was “contrary to the best
interests of the pupils, school district, or community.”® If the
local board once more denies, refuses to renew, or revokes a
charter, a second appeal may be filed.** The State Board of
Education, again, is directed by the Act to determine whether the
local board’s final decision was “contrary to the best interests of
the pupils, school district or community.”® If such a finding is
made, the Act provides that “the state board shall remand such
final decision to the local board with instructions to approve the
charter application. The decision of the state board shall be final
and not subject to appeal.”®

The Act maintains that “[n]othing in this section [concerning
appeals and review procedures] shall be construed to alter the
requirement that a charter school be . . . accountable to the local
board of education pursuant to section 22-30.5-104(2).”** Section
22-30.5-104(2), as previously noted, requires, among other things,
a charter school’s compliance with section 15 of article IX. Yet
the standard of review to be employed by the State Board under
the Act threatens to expose this expressed deference as hollow
incantation.%

“Control of instruction,” as illustrated, is subjective, a
function largely of the personal and political predilections of the
locally elected directors of the local school boards. Its exercise
entails resolutions as to the “essentials of good citizenship” and
judgments regarding the particular “value system and educa-
tional emphasis which are the collective will of those whose
children are being educated and who are paying the costs.”® The
local board, then, invested by the state constitution with the
authority to make such determinations for the district’s public
schools, may choose to deny or refuse to renew a charter” if, in

90. Id. § 22-30.5-108(3)(a).

91. Id.§ 22-30.5-108(3)(c).

92, Id. § 22-30.5-108(3)(d).

93. Id. (emphasis added). The preclusion of judicial review of State Board
decisions raises constitutional questions not pertinent to this discussion.

94. Id. § 22-30.5-108(5). '

95. For an instance in which the State Board may have usurped the
constitutional authority of a local school district to control instruction in its public
schools, see supra notes 12, 84.

96. Cary v. Board of Educ., 598 F.2d 535, 543 (10th Cir. 1979).

97. As explained above, the Charter Schools Act seems not to allow a local board
of education to revoke a charter if the board finds the charter suddenly incongruous
with the board’s educational and curricular standards. See supra text accompanying’
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the board’s consideration, the charter application is incongruous
with the board’s judgment respecting any one or combination of
the myriad variables encompassed within the ambit of article IX,
section 15. If such is the case and the State Board nonetheless
finds the local board’s decision “contrary to the best interests of
the pupils, school district, or community,”® the State Board’s
order mandating approval, renewal, or reinstatement of the
charter® would amount to an unconstitutional usurpation of
power expressly reserved to the local board.'®

D. Charter Schools Act Is Not Inevitably Unconstitutional

Despite these illustrations, the Charter Schools Act need not
inevitably be unconstitutional in its application, at least with
respect to article IX, section 15 of the Colorado Constitution. In
fact, with due regard for the constitutionally conferred authority
of local boards of education to control instruction in the public
schools in their respective districts, the risks of unconstitutional
applications described above can be avoided altogether.

The suspect provisions regarding charter revisions and
revocations, while appearing facially unconstitutional, may be
rendered harmless through careful drafting of the original school
contract. So long as the local board of education, under the terms
of the contract itself, is able to maintain control of instruction in
the charter school at all times, article IX, section 15 would seem
to remain inviolate.

This could be accomplished, for instance, by including in the
contract language authorizing the local board to revoke the
charter if the charter’s governing body fails to agree to any
amendment proposed by the local board relating to “instruction.”
Moreover, the local board could reserve under the contract the
power to issue general orders to all public schools in its district
relating to “instruction,” which, if not followed by the charter
school, would also be grounds for revocation.'” This latter

notes 86-87.

98. CoLO. REV. STAT. § 22-30.5-108(3) (1995).

99. See id. § 22-30.5-108(3)(d).

100. For an instance in which the State Board may have usurped the
constitutional authority of a local school district to control instruction in its public
schools, see supra notes 12, 84.

101. The Act limits the bases upon which a local board may revoke a school’s
charter. It provides in part:
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provision would enable the local district to retain ongoing control
over instruction, while bypassing the formal processes for
amending the contract, thus saving time, as well as
administrative and legal expenses.

However, it is doubtful that language ensuring the local
board continuocus control over the educational programs and
policies of the charter school would be agreed to voluntarily by
those seeking a charter. Indeed, the motivation fueling charter
applicants seems to be the opportunity to operate a public school
largely free from local district policies. The applicants may thus
be particularly loath to guarantee to the local board ongoing
control over instruction in the proposed charter school.

A local school board, of course, can always deny a charter
application that fails to provide the district with the type of
revocatory power described above. It must be remembered,
however, that such a denial is appealable to the State Board of
Education. And on appeal, assuming the charter’s proposed
curriculum and textbooks do not conflict with those currently
prescribed by the local district, the State Board need only find the
local board’s decision to deny the charter “contrary to the best
interests of the pupil, school district, or community” in order to
remand for reconsideration or, in the case of a second appeal, to
direct the local board to approve the charter.!®® In the latter
instance, where the State Board directs the district to approve the
charter application, the constitutionally vested authority of the
local board of education to control instruction in its public schools
could be jeopardized.'®® Perhaps the most effective means, then,
of minimizing the constitutional risks associated with the revision

(3) A charter may be revoked . . . by the local board of education if such
board determines that the charter school .. . :
(a) Committed a material violation of any of the conditions, standards, or
procedures set forth in the charter application.
CoLo. REV. STAT. § 22-30.5-110 (1995) (emphasis added). In order to preserve the
constitutionally vested authority of a local board to control instruction in its public
schools, the materiality requirement of § 22-30.5-110(8)(a) must either (1) not apply
to revocations based on a matter relating to “instruction,” or (2) be construed such
that any deviation by a charter school, no matter how slight, from an order issued or
amendment proposed by a local board relating to “instruction” would amount to a
“material violation.” Anything less would eviscerate the district’s authority to
maintain “control of instruction.” '
102. Seeid. § 22-30.5-108(3).
103. For a discussion of how the Act’s provisions concerning revisions of
contractual terms and revocations of charters may be applied to stifle a local district’s
authority to control instruction in its public schools, see supra part IL.B.
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and revocation provisions may be an amendment to the Charter
Schools Act itself, expressly recognizing the local boards’ constitu-
tionally prescribed right to revise or revoke a charter’s contract
at any time and for any reason within the ambit of “control of
instruction.”

As to the appeals and review process, the risks of unconstitu-
tional applications associated with it can also be avoided, but only
through the most punctilious observance of the mandate of article
IX, section 15 by the State Board of Education.’® Unfortunately,
the broad standard of review outlined in the Act is rife with
potential for leading the State Board astray. Nonetheless, so long
as the State Board is attentive to the grounds upon which it
remands and reverses decisions of the local boards of education
to deny, revoke, or refuse to renew a charter, making certain that
none of its own decisions are based on any factor within the ambit
of “Instruction,” the constitutionally conferred authority of local
boards of education to control instruction in the public schools is
safe. In short, the members of the State Board of Education must
wield their newfound power to substitute their judgment for that
of the locally elected directors of the local school boards responsi-
bly, giving due regard to their own oath of office to uphold the
state’s constitution.'®

CONCLUSION

“Charter schools,” Arthur J. Ellis once wrote in an editorial
opinion in the Rocky Mountain News, “are the tip of a huge
emerging iceberg that represents the future. That future,” Ellis
continued, “will redefine the basic unit of education. No longer

104. In light of recent legislation requiring school districts to adopt curricular
content standards that meet or exceed content standards adopted by the State Board
of Education, see COLO. REV. STAT. § 22-53-401 (1995); supra note 47, the State Board
should be especially careful when exercising its authority to review a local district’s
decisions as to charter schools. Assuming that the General Assembly has the power,
in the face of article IX, § 15, to compel local school districts to adopt such standards,
the State Board may find itself reviewing a local board’s decision as to a charter
school that implicates both state and local curricular standards. While the State
Board might be competent to make determinations regarding “instruction” as it
relates to the state standards, its inquiry into the merits of a local board’s decision
based on a matter within the ambit of “instruction,” as that term appears in article
IX, § 15, would be foreclosed by the constitutional mandate that “control of
instruction” vest in the locally elected directors of school districts.

105. See CoLO. CONST. art XII, § 8 (requiring oath of civil officers).
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will the focus be on school districts, it will be on schools.”'® Until
the state constitution is formally amended, however, the basic
unit of public education in Colorado must remain the local school
district, at least insofar as educational programs and policies are
concerned.

106. Arthur J. Ellis, Charter Schools Redefining the Future of Public Education,
ROCKY MTN. NEWS, June 9, 1994, at A50.



