THE DOUBLE-EDGED SWORD:
ADMISSIBILITY OF BATTERED WOMAN
SYNDROME BY AND AGAINST
BATTERERS IN CASES IMPLICATING
DOMESTIC VIOLENCE

MYRNA S. RAEDER"
INTRODUCTION

In a world where animal shelters still outnumber battered
women shelters, should we be surprised when jurors don’t see the
relevance of domestic violence evidence in homicide cases where
the batterer is charged with murder? The comments by one
Simpson juror that the domestic violence evidence was a waste of
time,' and by another that the jury was only told of one incident
with three little episodes,’ are symptomatic of the difficulties
facing prosecutors when they try cases in which abuse plays a
significant role in understanding the nature of the charged crime.
Regardless of how one views Simpson’s guilt or innocence, the
prior history of his relationship with his ex-wife was clearly
relevant to establish motive, intent, premeditation, and even
identity.® Yet to many this link appears not simply unproven, but
nonexistent.

For years prosecutors have claimed that jurors “just don’t get
it” when the issue is domestic violence. However, remedying that
problem is not easy with the present structure of evidentiary
rules for reasons that are equally weighty. Prior bad acts and
syndrome or profile evidence are highly prejudicial, may implicate
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1. See, e.g., Bob Pool et al., Case Was Weak, Race Not Factor, Two Jurors Say,
L.A. TIMES, Oct. 5, 1995, at Al (comments of juror Brenda Moran).

2. ARMANDA COOLEY ET AL., MADAM FOREMAN: A RUSH TO JUDGMENT? 198
(1995). Armanda Cooley did indicate that, had she heard about the other incidents,
she might have understood how the defendant could build up rage. Id. Another juror
discounted the incident in which Simpson took a baseball bat to a car as not involving
physical abuse and viewed the incident as caused by overuse of alcohol. Id. at 127-28.
Although the prosecution did not present all of the admissible domestic violence acts,
the evidence presented at trial would have supported the prosecution’s theory had the
jury understood the dynamics of battering.

3. See generally Myrna S. Raeder, The Admissibility of Prior Acts of Domestic
Violence: Sunpson and Beyond, 69 S. CAL. L. REV. 1463 (1996).
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a defendant’s character, and may rely upon research of question-
able validity. This essay focuses on a number of issues concern-
ing Battered Woman Syndrome (“BWS”) that were suggested by
the Simpson trial and other prosecutions of alleged batterers for
" domestic-violence-related offenses.

Part I details the lack of a social science framework in
Simpson and offers an explanation of the dynamics of domestic
violence. Part II describes BWS and discusses the various
critiques and reworkings of the doctrine to fit women who are not
passive or do not otherwise match the BWS criteria. Part III
addresses the relationship between BWS and prohibited charac-
ter evidence, distinguishing the typical use of BWS by prosecutors
to rebut a defense attack on the credibility of a live witness from
its proposed rationale in Simpson to disabuse jurors of domestic
violence myths where the victim’s credibility was not in issue.

The thesis of this essay is that jurors need background
evidence about the dynamics of domestic violence in order to
make rational decisions about the significance of the evidence
presented at trial. Because BWS is presently the only judicially
accepted means of providing evidence concerning domestic
violence, it has become the standard route for imparting the
social science framework. However, in cases not involving
credibility of a witness, the true purpose of the testimony is to
explain the nature of battering relationships, not BWS. Although
such testimony has nothing to do with whether the victim
suffered from BWS, its admissibility depends upon shoehorning
women into a syndrome in which they often do not fit. Further,
such testimony focuses on battered women’s images of their
abusers, rather than on the psychology and actions of batterers,
and is currently given by those who work primarily with victims,
not abusers. This subversion of BWS testimony is currently
necessary because of the absence of any other theory supporting
admission of domestic violence expert testimony.

In a companion piece to this essay, which will be published
in a forthcoming issue of this Review, I will present the other face
of domestic violence expertise, Batterers’ Profiles, and propose an
overall reformulation of expert testimony in domestic violence
cases that is not dependent on syndromes or profiles. Similar to
this essay, that work will treat evidence introduced by both the
prosecution and the defense.
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1. WHAT JURORS DON'T KNOW ABOUT DOMESTIC VIOLENCE

The key question in determining admissibility of background
information is whether jurors understand the dynamics of
domestic violence. It is undeniable that any type of social science
evidence presented by prosecutors is not only highly prejudicial
but also may not survive a challenge based on its being evidence
of group character. Therefore, if the evidence is merely helpful,
rather than necessary, to disabuse jurors of false impressions, it
should not be admissible. However, although a great deal of
attention is currently being paid to domestic violence issues, the
general public’s understanding of the dynamics of domestic
violence appears to lag well behind the realities seen by those
who work daily with domestic violence victims and their abusers.

The evidence of this disjunction between reality and popular
perception is mainly anecdotal, but the Simpson trial not only
provided a window to how jurors view the relationship between
abuse and murder but also to the public’s reaction. In a January
1995 Newsweek poll, thirty percent said spousal abuse allegations
were not relevant in the Simpson case, and ten percent said they
did not know.* This poll followed months of media bombardment
about domestic violence issues, yet still found large segments of
the public not seeing any link. This view mirrored the Simpson
defense argument that since millions of men batter their wives
each year but do not kill them, battering is not relevant to
spousal murder except as evidence of character assassination.’
In contrast, the prosecution’s relevant universe excluded batter-
ings that did not result in murder. In this realm, thirty-three
percent to sixty-one percent of femicides are estimated to be
spousal murders.® Although Judge Ito admitted many of Simp

4. Haya El Nasser, For Many, Charges Hit Close to Home; “Typical” Behavior
Pattern in Cases of Domestic Abuse, USA TODAY, Jan. 16, 1995, at 3A.

5. In Limine Motion to Exclude Evidence of Domestic Discord, People v.
Simpson, No. BA 097211, 1994 WL 737962, at **10-11 (Cal. Super. Ct. L.A. County
Nov. 21, 1994). In his opening statement, Johnny Cochran told the jury that Dr.
Lenore Walker would testify that because two and a half million women are battered
each year, and only 1200-4000 of those women are killed, it is impossible to use these
statistics to prove that anybody who allegedly batters becomes a murderer. As
Cochran indicated, causation is not automatic. Opening Statement of Defendant,
People v. Simpson, No. BA 097211, 1995 WL 27396, at *22 (Cal. Super. Ct. L.A.
County Jan. 25, 1995). However, this does not mean the evidence is irrelevant.

6. People’s Motion to Introduce Expert Testimony Regarding Domestic Violence,
People v. Simpson, No. BA 097211, 1995 WL 549121, at *4 (Cal. Super. Ct. L.A.
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son’s prior acts related to domestic abuse,” the prosecution
ultimately offered little of the domestic violence testimony that
the judge would have permitted. However, even if a clearer
picture of Nicole and O.J.’s relationship had emerged, could we
really expect the jurors to have fully comprehended the relevance
of abuse evidence without expert testimony when the prior acts
stood isolated from the homicide and the victim was silenced by
death? Even when the complainant testifies in cases alleging
nonlethal conduct, female victims of domestic violence act in ways
that do not seem to make sense to people who do not recognize
the pressures that are exerted daily on battered women.

Social science evidence acts as the glue binding the prosecu-
tion’s case together, providing the background that the jurors lack
about the societal and psychological context in which the con-
tested facts occurred so they can understand and evaluate claims
about the ultimate fact. Without such information they may not
understand the evidence and may ignore it entirely, or they may
understand it but not see its relevance, or they may reject it as in
direct conflict with their preexisting beliefs.® Some have sug-
gested that nonabusive men are not sensitized to the dynamics of
domestic violence and, therefore, are swayed by the myths that
cloud a true determination of the issue. However, women can
also be blind to the realities of domestic violence because they
find it easier to blame the victim than to admit that any woman
can be caught up in the frightening grips of an abusive mate.

The statistics produced from myriad sources are disconcert-
ing, even with some discounting for methodological objections.
Each year nearly 1500 women are killed by their batterers.’
Approximately ninety percent of women killed by husbands or
boyfriends were stalked'® and had previously called the police."!

County Sept. 11, 1995) [hereinafter People’s Motion]; see also FEDERAL BUREAU OF
INVESTIGATION, UNIFORM CRIME REPORTS: CRIME IN THE UNITED STATES 17 (1992)
(estimating 29% of femicides to be spousal murders).

7. Ruling, People v. Simpson, No. BA 097211, 1995 WL 21768 (Cal. Super. Ct.
L.A. County Jan. 18, 1995).

8. See Neil Vidmar & Regina A. Schuller, Is the Jury Competent? Juries and
Expert Evidence: Social Framework Testimony, 52 LAW & CONTEMP. PROBS. 133
(1989).

9. See MARIANNE W. ZawITZ, U.S. DEP'T OF JUSTICE, VIOLENCE BETWEEN
INTIMATES 2 (1994).

10. Robert A. Guy, Jr., The Nature and Constitutionality of Stalking Laws, 46
VAND. L. REV. 991, 995 n.32 (1993).

11. Id. at 996. Guy notes that 50% of victims had called the police five times or
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Separated and divorced women are fourteen times more likely
than married women to report being victims of violence by a
spouse or ex-spouse.’? Women suffering violent victimizations are
almost twice as likely to be injured if the offender was an
intimate rather than a stranger,'® possibly explaining why those
who are injured often hide their status as battered women.™
Donald Dutton, a well-recognized expert on batterers who was
expected to testify during the prosecution’s rebuttal in the
Simpson case, estimates that if a man abuses his wife there is a
sixty-three percent chance he will do so again.!® He also classifies
about two percent of the total population as habitual assaulters.'®

Most commentators appear to agree that coercion, control,
and domination are at the heart of domestic violence.!” While
violence is instrumental in maintaining control, it is not the
actual goal. Thus, emotional and financial coercion, as well as
destruction of property, all mix together with physical battering
to maintain the male’s domination of his mate. When a batterer
discovers that his intimate is serious about leaving and that he
can no longer dominate her by sublethal violence, murder
becomes his final act of control. Therefore, it is not surprising
that the remark most frequently attributed to male spousal
murder defendants is “If I can’t have her, no one else can.”*®

more. Id. One study of female homicides found that 64% had been previously abused
by their batterer. Jacquelyn C. Campbell, “If I Can’t Have You, No One Can”: Power
and Control in Homicide of Female Partners, in FEMICIDE: THE POLITICS OF WOMAN
KILLING 99, 102 (Jill Radford & Diana E. Russell eds., 1992); see also DONALD G.
DUTTON & SUSAN K. GOLANT, THE BATTERER: A PSYCHOLOGICAL PROFILE 21 (1995)
(citing similar study). The police had been called within the past two years in 15 of
18 documented prior abuse homicides. Campbell, supra at 102.

12. CAROLINE W. HARLOW, U.S. DEP'T OF JUSTICE, FEMALE VICTIMS OF VIOLENT
CRIME 13 (1991).

13. Id.

14. One study found that women victimized by intimates were six times less
likely to report the violence than women victimized by strangers because they feared
reprisal from the offender. Id. at 9.

15. DONALD G. DUTTON, THE DOMESTIC ASSAULT OF WOMEN: PSYCHOLOGICAL
AND CRIMINAL JUSTICE PERSPECTIVES 112 (1995).

16. DUTTON & GOLANT, supra note 11, at 23.

17. See, e.g., Karla Fischer et al., The Culture of Batlering and the Role of
Mediation in Domestic Violence Cases, 46 SMU L. REV. 2117, 2138 (1993); Martha R.
Mahoney, Legal Images of Battered Women: Redefining the Issue of Separation, 90
MicH. L. REV. 1, 53-54 (1991); James M. Truss, Comment, The Subjection of Women
... Still: Unfulfilled Promises of Protection for Women Victims of Domestic Violence,
26 ST. MARY'S L.J. 1149, 1167-68 n.53-60 (1995) (surveying literature on domestic
violence).

18. Sue Lees, Naggers, Whores, and Libbers: Provoking Men to Kill, in



794 UNIVERSITY OF COLORADO LAW REVIEW  [Vol. 67

Homicides occur because the “combination of extreme dependence
and violent control makes the abuser a dangerous man to live
with, but an even more dangerous man to leave.””® In his pretrial
testimony, Dr. Dutton estimated that the risk of spousal homicide
increases by a factor of six on separation.”® As the Simpson
prosecutors commented in their Expert Testimony Motion:

The common markers of spousal homicides are: recent
estrangement, a history of physical abuse, repeated separa-
tions and reconciliations, extreme jealousy in the eventual
perpetrator. The modus operandi is typified by “overkill”; a
killing with multiple assaults, blows or stabwounds.*

Six different retrospective studies have found that jealousy,
estrangement, and/or a history of physical abuse were the main
factors precipitating the murders of wives.” Studies have also
found that the risk of spousal murder is more than seven times as
great for spouses in interracial marriages than in intraracial
ones.?

Without such background information, abuse survivors are
often viewed by jurors as vengeful 'and lying women who are
getting back at unfaithful husbands or trying to angle for money
or custody in divorce battles. The dead fare even worse, not only
losing their lives but also being blamed for provoking their own
deaths or portrayed as having been as easily killed by a stranger
as an intimate. In order to level the playing field, some explana-
tion of the dynamics of domestic violence and the problems

FEMICIDE, supra note 11, at 269; see also Campbell, supra note 11, at 102; DUTTON &
GOLANT, supra note 11, at 44.

19. Truss, supra note 17, at 1168. Another danger point is when a woman
becomes pregnant, because the child will change the relationship. DUITON &
GOLANT, supra note 11, at 46.

20. Motion in Limine-1101(B) (Resumed), People v. Simpson, No. BA 097211,
1995 WL 12059, at *22 (Cal. Super. Ct. L.A. County Jan. 12, 1995).

21. People’s Motion, supra note 6, at *4.

22. DUTTON & GOLANT, supra note 11, at 18-19. Dutton and Golant report that
45% of femicides studied were generated by the man’s rage over the actual or
impending estrangement from his partner. Id. at 15; see, e.g., Margo Wilson &
Martin Daly, Spousal Homicide Risk and Estrangement, 8 VIOLENCE & VICTIMS 3, 11
(1993); see also Norman J. Brisson, Battering Husbands: A Survey of Abusive Men,
6 VICTIMOLOGY 338, 343-44 (1983).

23. PATRICK A. LANGAN & JOHN M. DAwsON, U.S. DEP'T OF JUSTICE, SPOUSE
MURDER DEFENDANTS IN LARGE URBAN COUNTIES 2 n.3 (1995); see also James A.
Mercy & Linda E. Saltzman, Fatal Violence Among Spouses in the United States,
1976-85, 79 AM. J. PUB. HEALTH 595, 596 (1989).
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associated with women leaving abusive relationships is critical if
jurors are to assess case-specific evidence. The current mode of
presenting such information—under the guise of BWS testi-
mony—is unsatisfying both on theoretical and practical grounds.

II. WHY BATTERED WOMAN SYNDROME ISN'T THE ANSWER

A. The Classic Syndrome—Critiqued and Reworked

Battered Woman Syndrome is a collection of common
behavioral and psychological characteristics exhibited by victims
of a prolonged, repetitive pattern of physical and emotional abuse
at the hands of their partners.?* BWS is generally viewed as a
form of post-traumatic stress disorder (“PTSD”).%® PTSD de-
scribes the development of characteristic symptoms following an
extreme traumatic stressor involving direct personal experience
of an event that involves actual or threatened death or serious
injury to one’s self or another. Symptoms include intense fear,
helplessness, and hypervigilance. BWS was popularized by
Lenore Walker, who defined it in relation to a three-phase cycle
of violence that includes tension building, an acute battering
incident, and loving contrition.” Dr. Walker explained a woman’s
inability to leave as a function of learned helplessness and
required at least two acute batterings to activate the syndrome.

All fifty states have allowed some form of BWS testimony,*
marking its extraordinary transformation from pariah to con-
queror in less than twenty years. Its overwhelming acceptance as
explaining why a battered woman’s killing of her abuser can be
self-defense has even resulted in reversals for ineffective assis-
tance of counsel based on failures to claim that the defendant
suffered from BWS.?® The syndrome’s use has even expanded into

24, United States v. Johnson, 956 F.2d 894, 899 (9th Cir. 1992).

25. For a definition of post-traumatic stress disorder, see AMERICAN
PSYCHIATRIC ASS'N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS
FOURTH EDITION 309.81 at 424 (1994) (hereinafter DSM-IV].

26. See generally LENORE E, WALKER, TERRIFYING LOVE: WHY BATTERED WOMEN
KILL AND HOW SOCIETY RESPONDS 42-45 (1989); LENORE E. WALKER, THE BATTERED
WOMAN SYNDROME (1984); LENORE E. WALKER, THE BATTERED WOMAN 56-66, 95-97
(1979); Lenore E. Walker, Battered Women Syndrome and Self-Defense, 6 NOTRE
DAME J.L. ETHICS & PUB. POL'Y 321 (1992) [hereinafter Walker, Self-Defense).

27. Melanie F. Griffith, Note, Battered Woman Syndrome: A Tool for Batterers?,
64 FORDHAM L. REV. 141, 174 (1995).

28. See, e.g., People v. Day, 2 Cal. Rptr, 2d 916, 925 (Cal. Ct. App. 1992).
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other criminal law settings, making inroads as a means of
establishing duress® and gaining acceptance as a prosecutorial
weapon against batterers.®® But in contrast to its generally
ringing judicial endorsement, BWS is being vigorously attacked
by feminists who take affront at its characterization of victims as
passive, by psychologists who disagree with its current theoretical
conceptualization, and by academics who are distressed by the
nature and quality of the empirical research supporting its
validity.*

Professor Faigman’s early condemnation of BWS research,
which addressed five major, readily identifiable methodological
and interpretive flaws,?” no longer stands alone. A host of other
authors are taking up the cry, albeit for varying reasons.
Moreover, Professor Faigman has reissued the challenge to BWS,
post-Daubert,®® noting that however promising Walker’s early
findings were, her later research “was criticized as particularly
inferior.”* Thus, he concludes that judges would be disappointed

29. Indeed, the battle seems to have shifted to an argument over how broadly
the syndrome can be used. See, e.g., Laurie K. Dore, Downward Adjustment and the
Slippery Slope: The Use of Duress in Defense of Battered Offenders, 56 OHIO ST. L.J.
665, 672 n.24 (1995) (listing articles focusing on duress).

30. See, e.g., CAL. EVID. CODE § 1107(a) (West 1995).

31. See, e.g., EDWARD W, GONDOLF & ELLEN R. FISHER, BATTERED WOMEN AS
SURVIVORS: AN ALTERNATIVE TO TREATING LEARNED HELPLESSNESS (1988); Anne M.
Coughlin, Excusing Women, 82 CAL. L. REV. 1, 70-87 (1994); Mary Ann Dutton,
Understanding Women’s Responses to Domestic Violence: A Redefinition of Battered
Woman Syndrome, 21 HOFSTRA L. REV. 1191, 1195-96 (1993); Mahoney, supra note
17; Joan S. Meier, Notes from the Underground: Integrating Psychological and Legal
Perspectives on Domestic Violence in Theory and Practice, 21 HOFSTRA L. REV. 1295,
1306-22 (1993); Elizabeth M. Schneider, Describing and Changing: Women's Self-
Defense Work and the Problem of Expert Testimony on Battering, 14 WOMEN’S RTS.
L. REP. 213 (1992); Robert F. Schopp et al., Battered Woman Syndrome, Expert
Testimony, and the Distinction Between Justification and Excuse, 1 U. ILL. L. REV. 45,
53-64 (1994); Evan Stark, Re-Presenting Woman Battering: From Battered Woman
Syndrome to Coercive Control, 58 ALB. L. REV. 973 (1995); see generally Regina
Schuller & Patricia A. Hastings, The Scientific Status of Research on Domestic
Violence Against Women, in THE WEST COMPANION TO SCIENTIFIC EVIDENCE (David
L. Faigman et al. eds., forthcoming 1996).

32. David L. Faigman, The Battered Woman Syndrome and Self-Defense: A
Legal and Empirical Dissent, 72 VA. L. REV. 619, 636-43 (1986) [hereinafter Faigman,
The Battered Woman Syndrome]; see also David L. Faigman, To Have and Have Not:
Assessing the Value of Social Science to the Law As Science and Policy, 38 EMORY L.J.
1005, 1056-57 (1989).

33. Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).

34. David L. Faigman, Mapping the Labyrinth of Scientific Evidence, 46
HasTINGS L.J. 555, 571 (1995).
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with empirical tests on the original BWS hypothesis, thereby
leading to doubt about its accuracy.®

Undoubtedly, much of Faigman’s critique is still valid. But
despite the problems of well-defined proof, there is massive
anecdotal evidence generally confirming the syndrome. Faigman
has argued that research provides little empirical support for the
cycle theory.®® While all habitual violence is by definition
repeated, it is unclear from research whether all is cyclical. Even
Walker’s own findings did not demonstrate a cyclical pattern for
all abuse.”” Yet, undoubtedly much domestic violence is cyclical,
as demonstrated not simply from research on battered women but
from research on batterers.® Thus, acceptance of the cycle is
justified in cases where the factual foundation supports its
existence in the particular relationship in question.

Similarly, while I sympathize with methodological concerns,
particularly those caused by biased questioning, lack of control
groups, and global generalizations, I tend to agree with Professors
Mosteller and Taslitz that true social science experiments are
often impossible because they would be unethical.®® As Professor
Mosteller recognizes, the scientific community has established
that battered women produce a set of responses different from
those of other women, even if the dimensions of BWS are impre-
cise.” We are fast approaching the point at which the over-
whelming quantity of anecdotal evidence gathered nationwide by
psychologists and statistics gathered under state-mandated
domestic violence reporting requirements will provide a more
definitive look at battered women and their batterers.

The most ridiculed aspect of BWS is learned helplessness,
which not only views women as victims but also does not explain
or predict why they break out of their passive mold by killing. In
other words, the standard is designed so that any woman who has

35. Id. at 571-72.

36. Faigman, The Battered Woman Syndrome, supra note 32, at 636-37.

37. Walker, Self-Defense, supra note 26, at 330.

38. See Myrna S. Raeder, The Better Way: The Role of Batterers’ Profiles and
Expert “Social Science” Background Testimony in Cases Implzcatmg Domestic
Violence, 68 U. COLO. L. REV. (forthcoming 1997).

39. Robert P. Mosteller, The Uses and Abuses of Syndrome and Group Character
Evidence in American Criminal Trials, 46 DUKE L.J. (forthcoming 1996); Andrew E.
Taslitz, Myself Alone: Individualizing Justice Through Psychological Character
Evidence, 52 MD. L. REV. 1, 75 (1993).

40. Mosteller, supra note 39.
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killed her abuser has already defied it. When BWS evidence is
used to support self-defense claims, the battered woman must
articulate why this abuse was unique and caused her to use
deadly force. If she cannot demonstrate why this abuse was life
threatening, learned helplessness undermines her self-defense
claim.”? The Seligman study, which posited that learned helpless-
ness could immobilize a victim to the point of death,*® was based
on reactions found in caged dogs, not people. Seligman himself
reformulated the theory of learned helplessness for humans.*
Walker has been criticized for ignoring her own findings that
women perceived themselves as having control and self-esteem
and increasing their helpseeking as violence escalates.*®
Although there is general agreement that learned helpless-
ness has its limitations, no one concept has emerged as its
replacement. A number of researchers argue that women do
attempt to obtain help both informally and formally,*® only to find
that efforts such as calling the police simply increase the
violence.” Indeed, Gondolf portrays battered women as survivors
and accuses the criminal justice system and community services
of displaying learned helplessness in their failed efforts to protect
and empower battered women.*® Similarly, Fischer claims that
episodes of rebellion and resistance by victims are frequent and
often lead to violence because abusers must make their coercive
power explicit.* Such views contradict the image of passive
victims associated with learned helplessness and posit that over
time women increase rather than decrease their strategies to stop
the violence, which results in a risk of further and heightened
violence.”® One commentator has tried to reconcile learned

41. See Mahoney, supra note 17, at 40-41.

42. Griffith, supra note 27, at 181.

43. See Seligman et al., Alleviation of Learned Helplessness in the Dog, 73 J.
ABNORMAL PSYCHOL. 266 (1968).

44. SeeLynY. Abramson et al., Learned Helplessness in Humans: Critique and
Reformulation, 87 J. ABNORMAL PSYCHOL. 49 (1978) (with Seligman as co-author).

45. See Coughlin, supra note 31, at 86-86 (citing Walker, Self-Defense, supra
note 26, at 321).

46. GONDOLF & FISHER, supra note 31, at 27-89; see LEE H. BOWKER, BEATING
WIFE BEATING 104 (1983); LEE ANN HOFF, BATTERED WOMEN AS SURVIVORS 16-32, 56-
80 (1990); L1z KELLY, SURVIVING SEXUAL VIOLENCE 181-85 (1988).

47. Dutton, supra note 31, at 1229.

48. GONDOLF & FISHER, supra note 81, at 22-23.

49. Fischer et al., supra note 17, at 2133

50. Seeid. at 2135-37.
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helplessness with the survivor theory by viewing them as
different characterizations of the same responses to violence in
order to argue that a survivor approach meets current standards
of admissibility under either a Frye or Daubert approach to
evaluating expert testimony.”! Generally, the survivor theory’s
positive nature is seen as bolstering women’s credibility and
ending the difficulty of fitting women who fight back into the
BWS mold.* , '

Donald Dutton has reconceptualized learned helplessness
into a theory of traumatic bonding based on two aspects of
abusive relationships: (1) the imbalance of power, and (2)
intermittent abuse that forms strong emotional ties.”® He
considers unpredictability as the key that makes intermittent
reinforcement a powerful motivator that keeps victims coming
back.?® He views the notion of attachment being strengthened by
intermittently good and bad treatment as counterintuitive and
considers traumatic bonding, threats, and financial and family
pressures as contributing to the overall difficulty of leaving.®®
Dutton concludes that the present data suggest intermittency of
abuse, not battering cycle per se, as a major determinant of
BWS,* although he acknowledges that more empirical work
needs to be undertaken on this theory.®’

Mahoney focuses on “separation assault” as the attack on a
woman’s body and volition that prevents her from leaving,
retaliates when she does leave, or forces her to return to her
batterer.®® The concept of separation assault demonstrates the
difficulties of leaving while it emphasizes the reasonableness and
the normalcy of the female’s reaction to violence. Mahoney claims
that the theory of separation assault does not undermine learned
helplessness but more fully explains women’s situations by
combining objective difficulties with subjective fear and helpless-

51. See, e.g., A. Renée Callahan, Will the “Real” Battered Woman Please Stand
Up?: In Search of a Realistic Legal Definition of Battered Woman Syndrome, 3 AM.
U.J. GENDER & L. 117, 130, 140-41 (1994).

52. Id. at 148,

53. Donald G. Dutton & Susan Painter, Emotional Attachments in Abusive
Relationships: A Test of Traumatic Bonding Theory, 8 VIOLENCE & VICTIMS 105-20
(1993). :

54. Id.

55. DUTTON, supra note 15, at 206-12.

56. Id.

657. Id.at 213.

58. Mahoney, supra note 17, at 65.
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ness.”® The immediate advantages of this reconceptualization are
that it explains situations where women fight back or otherwise
do not fit the learned helplessness mold and it does not require an
explanation of why the woman Kkilled if she was helpless.

Evan Stark has complained that the traumatization model
“provide[s] an inaccurate, reductionist, and potentially demean-
ing representation of woman battering.”®® Stark aptly recognizes
that the images of battering presented to courts are often
improvised, internally inconsistent, and externally invalid,
making it only a matter of time before BWS confronts a judicial
backlash.® He argues that the present mode ignores the fact that
domestic violence is a struggle for control and overlooks the
extreme dangers of separation.®® Thus, existing surveys com-
pletely neglect nonviolent tactics of coercion and control used in
abuse relationships such as stalking, death threats, isolation, and
control over material necessities.®® Stark claims that, in actual-
ity, the battered woman profile arises as much from deprivation
of liberty by coercion and control as from violence-induced
trauma.®® He has referred to abuse “entrapment” as the mix of
social and psychological factors that makes it seemingly impossi-
ble for the victim to escape permanently or to protect herself
effectively.® Stark proposes that an alternate framework should
emphasize the batterer’s pattern of coercion and control rather
than his violent acts or their effect on his victim’s psychology.®
However, his views have been critiqued as sounding more like
advocacy than science.®’

Many would agree with Stark’s view that BWS has offered
enormous insights into battering as a process with cumulative
effects but that it (1) appears to apply only to “respectable
women,” (2) emphasizes disabling effects rather than survival
skills, and (3) requires proof of severe traumatic episodes that
may be impossible in cases characterized by repetitive but minor

59. Id. at 80-82.

60. Stark, supra note 31, at 975.
61. Id.

62. Id. at 983.

63. Id.

64. Id. at 986.

65. Id. at 1025.

66. Id. at 980.

67. Meier, supra note 31, at 1320.
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acts of abuse embedded in an ongoing pattern of control.®®
Generally, BWS highlights responses that may typify middle
class but not poor or nonwhite women and can be used to support
Victorian distinctions between respectable women who deserve a
defense and rough women who do not.*® BWS also appears to
disadvantage women who use counterviolence. This is particu-
larly true of black women who use counterattacks to a greater
extent than white women.” Indeed, much of Walker’s research
was based on interviews with white middle-class women.”
Ironically, it appears that the real reason for the acceptance of
BWS when used by wives who kill their abusers is the recognition
that society has failed to protect these women and the political
realization that such killings deserve mitigation, whether or not
the theory supporting such lowered blameworthiness is objec-
tively valid as presently constituted.™

The dilemma that will never be solved by reliance on BWS is
captured in Mary Ann Dutton’s insight that

[a]ll women exposed to violence and abuse in their intimate
relationships do not respond similarly, contradicting the
mistaken assumption that there exists a singular “battered

* woman profile.” Like other trauma victims, battered women
differ in the type and severity of their psychological reactions
to vioclence and abuse, as well as in their strategies for re-
sponding to violence and abuse.™

Thus, she would redefine the syndrome because the experience of
battered women encompasses more than their psychological
reactions to violence, and their diverse psychological realities are
not limited to one particular profile.” Dutton posits that at least
five distinct profiles characterize women’s reactions to domestic

68. Stark, supra note 31, at 999-1000.

69. Id. at 1007.

70. Dr. Walker indicates that, in her experience, black women are twice as likely
to be convicted of murder and sentenced to longer terms as white or other minority
groups. Walker, Self-Defense, supra note 26, at 329-30; see also Sharon A. Allard,
Rethinking Battered Woman Syndrome: A Black Feminist Perspective, 1 UCLA
WOMEN's L.J. 191 (1991).

71. Stark, supra note 31, at 1019 n.197 (The majority of women in Walker’s 1984
research were white and well-educated, with more than half being middle or upper
class).

72. See Mosteller, supra note 39.

73. Dutton, supra note 31, at 1225.

74. Id. at 1195,
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violence, including responses that are classified as normal.” In-
other words, some battered women do suffer from BWS in the
classic PTSD mode. But for the rest, BWS provides an uneasy
resting place as the only judicially recognized theory regarding
the psychological impact of prolonged spousal abuse to date.
Thus, the practical consequence of BWS is to provide an imperfect
solution that at a minimum supports a claim of imperfect self-
defense.

B. Prosecutorial Use of BWS

1. The Nature of BWS Testimony Offered by
Prosecutors and Its Character Implications

Ironically, although BWS is the mainstay of self-defense
claims by women who kill their abusers, prosecutors also use
BWS to explain the actions of those who do not. BWS has become
a way to give domestic violence context directly explaining the
actions of live complainants and dead victims, while covertly
explaining the dynamics of battering and batterers. Any prosecu-
torial use of BWS testimony requires treating the victim’s
reactions solely as a mental disorder found in the Diagnostic and
Statistical Manual of Mental Disorders.™

The few commentators who argue for prosecutorial use of
BWS tend to be fairly cautious, but all would include generic
information about abuse. For example, Schroeder would limit the
prosecution to a description of battering relationships, typical
behavior of battered women, and reasons for the victim’s
conduct.” She would not permit such evidence unless the defense
had mounted a credibility attack because using it would improp-
erly validate the victim’s testimony. However, to the extent that
the victim’s credibility is challenged in the case-in-chief,
Schroeder argues that the prosecution should not be forced to
wait until its rebuttal.’”® Schroeder rejects admission of an
expert’s opinion that the victim suffers from BWS or that her

75. Id. at 1225-26.

76. See Walker, Self-Defense, supra note 26, at 331; see also supra note 25 and
accompanying text.

77. Joan M. Schroeder, Using Battered Woman Syndrome Evidence in the
Prosecution of a Batterer, 76 IOWA L. REV. 5563, 568 (1991).

78. Id. at 569-71.
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behavior is consistent with that of battered women because the
syndrome was not developed as a diagnostic tool and such expert
opinion is too prejudicial because it presupposes the existence of
a batterer.”” She draws a distinction between experts educating
jurors and their claiming that the victim suffers from BWS,
favoring the former because it leaves jurors free to draw their
own conclusions.’* Bowman’s view of the proper role of BWS as
a prosecutorial tool is quite comparable.’’ Sonkin sees the
defendant’s portrayal of dead victims as evil, domineering, and
castrating as playing into existing biases against women.*> Thus,
he views expert testimony as providing a recharacterization: if a
male says his wife was angry and depressed, BWS provides an
alternative explanation; if he claims he was a battered husband
who killed in self-defense, BWS lets the jury decide whether he
exhibited any syndrome symptoms. BWS also permits the
prosecutor to demonstrate that the defendant’s wife, not the
defendant, displayed syndrome symptoms that would indicate
that the defendant had abused her.*

The character implications of BWS as used by prosecutors are
seldom specifically discussed, even though syndrome evidence is
generally viewed as group character. Any use of BWS presup-
poses a batterer,® but it is likely that the attack on the victim’s
credibility triggering the testimony would be seen as opening the
door even though the character problem is not explicitly ad-
dressed. In her review of the literature concerning domestic
violence social framework evidence, Etlinger recognizes that
syndrome evidence could be classified as character evidence
because it is based on behavioral traits. She claims, however,
that the reasoning behind the exclusion of character testimony is
inapposite because unlike ordinary character evidence, its
reliability is supported by expert testimony.®** When syndrome

79. Id. at 575-77.

80. Id. at 578.

81. See Alana Bowman, A Matter of Justice: Overcoming Juror Bias in
Prosecutions of Batterers Through Expert Witness Testimony of the Common
Experiences of Battered Women, 2 S. CAL. REV. L. & WOMEN’S STUD. 219 (1992).

82. Daniel J. Sonkin & William Fazio, Domestic Violence Expert Testimony in
the Prosecution of Male Batterers, in DOMESTIC VIOLENCE ON TRIAL 224 (Daniel J.
Sonkin ed., 1987).

83. Id. at 224-25.

84. State v. Stringer, 897 P.2d 1063, 1067-69 (Mont. 1995); State v. Ciskie, 751
P.2d 1165, 1177 (Wash. 1988) (Dore, J., dissenting).

85. Laura Etlinger, Social Science Research in Domestic Violence Law: A
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evidence is limited to a discussion of the characteristics that
make up the group profile, and an expert does not testify as to
whether the individual in question fits that profile, she views the
exclusion of social framework evidence as character evidence as
even less fitting.?* Walker and Monahan agree that, strictly
speaking, the data offered to create a social framework are not
“character evidence” because they do not pertain to a person’s
trait but to group behavior. Yet because the purpose of such
evidence is similar in making it more or less probable that the
individual acted in conformity with an established pattern, they
argue that when traditional forms of character are prohibited,
social frameworks should also be barred.®” McCord views any
group character evidence as objectionable when used by the
prosecution because its probative value depends upon the jury
drawing the forbidden inference that the defendant has a
propensity to commit the crime with which he is charged.®
Taslitz and Mosteller also recognize the implicit comparison to
group characteristics suggested by syndrome evidence.®

It is clear that courts are not perceiving the admission of
BWS as propensity or conformity evidence, but as explaining the
often bizarre conduct of the complainant when the issue raised at
trial is her credibility. Indeed, the California statute authorizing
BWS testimony by the prosecution specifically excludes its use
against a criminal defendant to prove the occurrence of the act or
acts of abuse that form the basis of the criminal charge.”® Any
challenge to prosecutorial use of BWS on due process grounds is
likely to be problematic because the Supreme Court has affirmed
the introduction of Battered Child Syndrome as relevant to the
element of intent.” If BWS is simply an aspect of PTSD, then it

Proposal to Focus on Evidentiary Use, 58 ALA. L. REV. 1259, 1276-77 (1995).

86. Id.

87. Laurens Walker & John Monahan, Social Frameworks: A New Use of Social
Science in Law, 73 VA, L. REV. 559, 582 (1987). A

88. David McCord, Syndromes, Profiles and Other Mental Exotica: A New
Approach to the Admissibility of Nontraditional Psychologzcal Evidence in Criminal
Cases, 66 OR, L. REV. 19, 52 n,131 (1987).

89. Taslitz, supra note 39, at 58; Robert P. Mosteller, Is the Jury Competent?:
Legal Doctrines Governing the Admissibility of Expert Testimony Concerning Social
Framework Evidence, 52 LAW & CONTEMP. PROBS. 85 (1989).

90. CAL. EvID. CODE § 1107(a) (West 1995).

91. See Estelle v. McGuire, 502 U.S. 62, 67 (1991). Although Estelle left open
the question of whether pure propensity evidence violates due process, the only case
finding such a violation is McKinney v. Rees, 993 F.2d 1378, 1385 (9th Cir.), cert.
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is arguably a medical diagnosis, although the stressor for the
syndrome cannot be stated with certainty. At present, medical
diagnoses such as Battered Child Syndrome appear to escape the
character prohibition. For example, Professor Rothstein indicates
that one type of propensity may be documented clinical psycholog-
ical illness, predilection, or personality trait as testified to by a
properly qualified expert, but he views the law as unclear
regarding this point.*

2. The Credibility Quagmire

Some courts have taken a fairly simplistic view that if expert
testimony assists the trier of fact it is immaterial whether the
testimony is presented by the prosecution or by the defense.”
Thus, it was appropriate that the expert in the prosecution’s case-
in-chief “offered a different explanation, one beyond the knowl-
edge and understanding of the average juror—that the statement
was true, and the victim’s recantation was a pattern of typical
behavior consistent with battered woman’s syndrome.”* Simi-
larly, “[n]either logic nor law requires us to deny victims an
opportunity to explain to a jury, through a qualified expert, the
reasons for conduct which would otherwise be beyond the average
juror's understanding.”® As one court has recognized in a
domestic violence context, such evidence is used to bolster
credibility similar to proof of fresh complaint in sexual assault
cases.”® In contrast, other states are stuck in the common-law
mode of refusing to permit experts on credibility.”’

denied, 114 S. Ct. 622 (1993). In McKinney, the character evidence was found to be
otherwise irrelevant, id., a result that would be unlikely of domestic violence expert
evidence.

92. Paul F. Rothstein, Intellectual Coherence in an Evidence Code, 28 LoY. L.A.
L. REV. 1259, 1265 n.22 (1995).

93. See, e.g., Arcoren v. U.S., 929 F.2d 1235, 1240 (8th Cir.), cert. denied, 502
U.S. 913 (1991).

94. State v. Borrelli, 629 A.2d 1105, 1111 (Conn. 1993).

95. State v. Ciskie, 751 P.2d 1165, 1166 (Wash. 1988).

96. State v. Ellis, 656 A.2d 25, 30 (N.J. Super. Ct. App. Div. 1995).

97. See, e.g.,, Commonwealth v. Purcell, 589 A.2d 217, 229-33 (Pa. Super. Ct.
1991) (summarizing Pennsylvania law on rape trauma syndrome and child abuse
cases as prohibiting such testimony as improper bolstering); see also People v.
Berrios, 568 N.Y.S.2d 512, 514 (Sup. Ct. 1991) (character can only be proved by
reputation, regardless of who offers it).
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Of course, testimony that the expert believes the victim
should never be admitted because there is no data indicating that
experts possess better powers of perception on this issue than
jurors.”® However, evaluating whether the conduct is consistent
with the injury having occurred based on its fitting a syndrome
or profile is not an attestation of belief but a legitimate expert
opinion.®® Thus, refusing any opinion on credibility in rebuttal
because attempted murder is not a phenomenon inexplicable to
most people!® ignores the reality of domestic violence denial by
the public, including jurors.

The belief that social science evidence should not be used to
assess witness credibility, but only to provide context for evaluat-
ing testimony, is deeply ingrained.'” Yet at heart this distinction
is legal gobbledygook. What is disabusing myths, but a way of
enhancing credibility, whether it pertains to conduct by dead
victims or testimony and behavior by live complainants? Some
courts claim that the expert is not evaluating the witness’s
current testimony but only her actions at the time of the alleged
abuse.'®® Others contend that the testimony does not bolster
credibility but provides an explanation for inconsistencies in the
victim’s testimony.'® Basically, all of these distinctions are fairly
ephemeral. It is better to admit the obvious, that BWS both
explains the victim’s behavior and bolsters her credibility.'® As
Professor Berger recognized in a similar context:

We should face the fact that profile evidence in the sex abuse
cases is about credibility, abandon the cliche that experts may
not testify about credibility and concentrate on examining the
proffered testimony to determine whether this is the unusual

98. See Daniel Goleman, Studies Reveal Suggestibility of Very Young as
Witnesses, N.Y. TIMES, June 11, 1993, at Al, A9 (reporting that videotapes of children
recounting both true and false memories were shown to 1000 professionals
specializing in child abuse; the experts were correct in assessing accuracy in about
one third of the cases, which was worse than chance).

99. See Ellis, 656 A.2d at 31-32 (Expert testified that victim’s actions were
consistent with BWS in a case where defendant was charged with kidnapping and
sexual assault.).

100. See State v. Castro, 756 P.2d 1033, 1044 (Haw. 1988).

101. See, e.g., Vidmar & Schuller, supra note 8, at 133.

102. State v. Frost, 577 A.2d 1282, 1288 (N.J. Super. Ct. App. Div. 1990).

103. State v. Stringer, 897 P.2d 1063, 1069 (Mont. 1995).

104. See, e.g., Frost, 577 A.2d at 1288; see also People v. Christel, 537 N.-W.2d
194, 201 Mich. 1995).
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kind of case in which the expert could assist the jury in
assessing a witness’s veracity.'®®

Similarly, Professor McCord treats nontraditional psychological
evidence concerning witness credibility as no more invasive than
any other credibility testimony.'

There is a special need to treat credibility evidence forth-
rightly in cases implicating domestic violence. The views of
women, as played out in evidentiary policy, have been gender
biased.'”” Women often have been disbelieved, whether as
complainants or witnesses.!® For example, stereotypical por-
traits of battered women as weak, passive, or pathological for not
leaving their abusers fuel society’s disbelief of their claims and
works together with the incorrect notion that batterers are
monsters, not normal men.!” In fact, a male batterer may
minimize and deny his violence and be so convinced that his story
is correct that he appears credible, while the victim may be
agitated, defensive, depressed, timid, or inconsistent, rendering
her testimony suspect.'’® Similarly, victims suffering from PTSD
may appear unanimated and unemotional during their testimony
or conversely belligerent and confrontational.!'! Therefore,
syndrome testimony should never be rejected in cases implicating
domestic violence solely on the ground that it affects the victim’s
credibility. '

105. Margaret A. Berger, United States v. Scop: The Common-Law Approach
to an Expert’s Opinion About a Witness’s Credibility Still Does Not Work, 55 BROOK.
L. REv. 559, 614 (1989).

106. McCord, supra note 88, at 77.

107. Cf. Stephen J. Schulhofer, The Feminist Challenge in Criminal Law, 143
U. PA. L. REv. 2151 (1995) (arguing that criminal law is preoccupied with male
concerns and perspectives).

108. See, e.g., Kathy Mack, Continuing Barriers to Women’s Credibility: A
Feminist Perspective on the Proof Process, 4 CRIM. L.F. 327 (1993); cf. Loretta J.
Stalans, How Novice and Experienced Officers Interpret Wife Assaults: Normative
and Efficiency Frames, 29 LAW & SoC. REV. 287 (1995) (discussing officers’ views of
female credibility). .

109. Naomi Cahn & Joan Meier, Domestic Violence and Feminist Jurisprudence:
Towards a New Agenda, 4 B.U, PUB. INT. L.J. 339, 344 (1995).

110. Sonkin & Fazio, supra note 82, at 221.

111. Bowman, supra note 81, at 247.
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3. Redeeming the Credibility of Live Witnesses with
BWS

Typically, BWS testimony is introduced to explain why the
complainant endured prolonged physical abuse, attempted to hide
or minimize it, delayed in reporting it, or recanted before or
during trial.!’? The expert may explain generalities or character-
istics of the syndrome, limited to describing the uniqueness of a
specific behavior brought out at trial.''® BWS provides an
alternative explanation for the victim’s behavior because battered
women act in ways that are incomprehensible to many and, thus,
appear to be fabricating their testimony. Without BWS evidence,
jurors cannot correctly assess the complainant’s credibility.'
Some do not believe that adult victims need such evidence since
there is less danger that juries will misunderstand adults than
children. However, battered women do not behave in average
ways. Similarly, BWS can be as important in the prosecution of
misdemeanor domestic violence cases as in murder cases.''®
Those who prosecute misdemeanors complain that the dramatic
presentation of wife abuse in the media may limit jurors’ appreci-
ation for non-life-threatening abuse.’”® As I have argued else-
where, changing attitudes and legal practices concerning “minor”
domestic violence can have a ripple effect that will ultimately
reduce the domestic femicide body count.'*’

The most prevalent prosecutorial use of BWS is to explain
why the complainant has recanted her original claim that the
defendant committed a criminal act.'*® For this purpose it rebuts

112. People v. Christel, 537 N.W.2d 194 Mich. 1995).

113. Id. at 201.

114. Schroeder, supra note 77, at 553.

115. See generally Bowman, supra note 81.

116. Id. at 234.

117. See Raeder, supra note 3.

118. Arcoren v. United States, 929 F.2d 1235, 1240 (8th Cir. 1991) (aggravated
sexual abuse victim recanted grand jury testimony and denied defendant had beaten
and raped her), cert. denied, 502 U.S. 913 (1991); State v. Borrelli, 629 A.2d 1105,
1108 (Conn. 1993) (kidnapping reported immediately, but at trial complainant
claimed she tied up and abused her husband and made up story to get him arrested
and placed in drug treatment); State v. Cababag, 850 P.2d 716 (Haw. Ct. App.), cert.
dented, 853 P.2d 542 (Haw. 1993) (family abuse; female recanted that she was beaten
and prevented from leaving); State v. Bednarz, 507 N.W.2d 168, 172 (Wis. Ct. App.
1993) (recantation in misdemeanor battery); State v. Frost, 577 A.2d 1282, 1288 (N.J.
Super. Ct. App. Div.), cert. denied, 604 A.2d 596 (N.J. 1990) (victim, who was cut with
a razor and raped, visited the defendant in jail; defense at trial was that she had lied
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the implication that she fabricated the existence of the crime.
However, BWS can also explain why she stayed, debunking the
myth that because she didn’t leave she wasn’t battered, raped, or
kidnapped. Indeed, its use to vitiate claims of consent is particu-
larly important because sexual assaults as part of battering are
not rare.'’®* BWS may also rebut a defendant’s claim that he was
a battered husband.'?

Different approaches are evident in what type of BWS
testimony courts will permit prosecutors to introduce. One court
ruled that the prosecution can use BWS testimony in its case-in-
chief whenever helpful in evaluating witness testimony because
factual premises may trigger popular misconceptions even
without specific argument. It found admission of a BWS expert
on rebuttal, however, to be error, albeit harmless, because the
complainant had not recanted although during cross-examination
she was portrayed as a liar, perjurer, self-mutilator, and embez-
zler.!® Thus, explaining why a complainant tolerates prolonged
abuse without reporting it to authorities or friends may not be
enough to support the admission of expert testimony if there is no
evidence that the complainant hid, minimized, delayed reporting,
or recanted the abuse.’”® A court may prohibit an expert from
testifying that the complainant suffers from BWS,'® or is a
battered woman, or commenting on her truthfulness.'®

However, some courts permit testimony that the complain-
ant’s behavior is consistent with that of abuse victims,'*® while
others have deferred that question.’* A number of courts will not
disqualify an expert because he never treated the complainant.'?’
Similarly, an expert’s testimony may be admissible even if the
witness concludes that he could not determine whether the
complainant was battered without treating her.'”® Ultimately,

and sex was consensual).

119. State v. Ciskie, 751 P.2d 1165, 1170 (Wash. 1988).

120. Sonkin & Fazio, supra note 82, at 226.

121. People v. Christel, 537 N.W.2d 194, 202 n.28 (Mich. 1995).

122. Id. at 204.

123. E.g., Arcoren v. United States, 929 F.2d 1235, 1238-39 (8th Cir. 1991);
State v. Bednarz, 507 N.W.2d 168, 171 (Wis. Ct. App. 1993).

124. Christel, 537 N.W.2d at 201.

125. See, e.8., Bednarz, 507 N.W.2d at 171.

126. Christel, 537 N.W.2d at 201 n.23.

127. Christel, 537 N.W.2d at 202 n.25; Hawaii v. Cababag, 850 P.2d 716, 719
(Haw. Ct. App. 1993).

128. Christel, 537 N.W.2d at 205.



810 UNIVERSITY OF COLORADO LAW REVIEW  [Vol. 67

only the followirig issues are clear: experts cannot explicitly state
that a defendant was a batterer or guilty of the instant charge,
and judges consider prejudice in evaluating admissibility.

4. Providing a Domestic Violence Context for Dead
Victims with BWS

Unlike the live witness whose credibility is usually key to the
outcome of the prosecution, dead victims don’t pose a natural
opening for prosecutors to admit BWS testimony. For example,
BWS was held inadmissible in one case because no evidence was
presented that the woman who disappeared was battered and,
because she was unavailable, no attack had been levied on her
credibility.’? Moreover, many dead women will not have been
interviewed by a psychologist, and ethical standards preclude a
definite opinion that the victim suffered from BWS.'* However,
the Ethical Code of the American Psychological Association does
permit experts to “appropriately limit the nature and extent of
their conclusions” when an examination is not feasible.’® If an
expert is willing to testify that a victim suffered from BWS
despite the absence of a personal examination, such testimony
has been affirmed as appropriate rebuttal to a defense claim that
the victim was a batterer.'*?

The Simpson prosecution raised the fascinating prospect of
calling an expert to testify to aspects of BWS and batterers’
profiles, but ultimately backed away from arguing these issues.
The information it hoped to elicit which specifically pertained to
BWS was intended to

* refute defense allegations that the Dbattering
husband/defendant was not a batterer (or even completely
lacked aggressive tendencies in the marriage) because the wife
either never formally reported the husband to law enforcement
or dropped charges once they were filed,;

129. Pruitt v. State, 296 S.E.2d 795, 797 (Ga. Ct. App. 1982) (admission of
irrelevant BWS evidence found to be harmless error).

130. See, e.g., American Psychological Ass’n, Ethical Principles of Psychologists
and Code of Conduct, in CODES OF PROFESSIONAL RESPONSIBILITY § 7.02, at 381 (Rena
A. Gorlin ed., 3d ed. 1994).

131. Id.

132. See Sonkin & Fazio, supra note 82, at 231-32 (citing People v. Bassett, 443
P.2d 777, 793 n.22 (Cal. 1968)).
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+ explain[] why the wife would have legitimately and
reasonably feared her husband for years yet remained with
him and not even told intimate family members and friends of
the abuse she was suffering; [and]

+  explain] ] why and how the deceased and the defendant
could appear to be a so-called “normal” couple to those around
them yet have a marriage marked by volcanic levels of vio-
lence.'®

The portion of the motion which went beyond BWS argued that
proper expert testimony could also

+  refute testimony as to what a “typical wife murderer” acts
like after the murder;

refute defense testimony that because the defendant acted
calm and sociable in public events just prior to the murder, he
could not have killed his wife;

refute defense allegations that the crime did not appear to
be a spousal murder;

+  explain[] that the various acts of the violence committed
by the batterer during the marriage were not isolated, unre-
lated events but rather part of a specific pattern of domestic
violence; ’ ‘
*  [provide] evidence of the defendant’s motive in killing the
victim; {and]

explain[ ] the general characteristics of an abuser.’*

It is evident that none of these points are directed at BWS.
Yet even though the People’s Motion broadly requested the
admission of expert testimony regarding “Domestic Violence”
based on a rebuttal theory that made a batterer’s personality
relevant, the prosecution relied on California Evidence Code
Section 1107, which provides for the admission of BWS, to
authorize the testimony.'® Thus, BWS becomes the convenient
avenue for introducing domestic violence evidence that bears
little relationship to the reactions of battered women because the
present evidentiary structure is not designed to let experts
provide the jury with a much needed domestic violence lecture
unless tied to a recognized syndrome. In other words, in most
jurisdictions, before any abuser profile evidence could be intro-

133. People’s Motion, supra note 6, at *10.
134. Id. at *9-10.
136. Id. at *9-11.
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duced, the prosecution would have to show that it is valid social
science, something no longer typically required for BWS.
Similarly, statistics and general background information not tied
to a recognized syndrome are inadmissible unless they can be
judicially noticed. In addition, focusing on abusers, rather than
on battered women’s views of them, immediately highlights the
otherwise implicit character aspects of the proposed testimony
that may provide another reason to reject the evidence.

Even if BWS is limited to its proper boundaries, its use
concerning dead or disappeared victims is virtually unchartered
territory. To the extent that the defense raises issues that BWS
can rebut, a direct credibility attack on a witness should not be
required. Indeed, the absence of the key prosecution witness is
a disability that should not inure to the defendant’s evidentiary
advantage when domestic violence is the key to the prosecution’s
theory and the defense insinuates the absence of motive or
provocation by a victim who demonstrates PTSD symptoms.
Moreover, if the defendant’s prior domestic violence has been
admitted,'** BWS provides the explanation to make the evidence
comprehensible. Finally, when a batterer is convicted, BWS can
also be used to enhance his sentence.'®’

In Simpson, the prosecution’s only expert testimony occurred
at a pretrial hearing on the Defendant’s Motion to Exclude
Evidence of Domestic Violence. While unclear in the record, it
appears that the testimony of Dr. Donald Dutton was offered to
rebut contentions made by the defense about the nature of
domestic violence, so that the court would have the necessary
background to rule on the relevance of the prior acts of domestic
violence. Just as in the later motion, this brief but fascinating
preview of the testimony never heard by the jurors freely
intermixed information about BWS and Batterers’ Profiles.!® In
his cross-examination of Dr. Dutton, F. Lee Bailey highlighted the
absence of any diagnosis that Nicole Brown Simpson suffered
from BWS and her failure to display BWS symptoms, previewing
how the defense intended to discount the claim that she demon-

136. See Raeder, supra note 3.

137. See, e.g., United States v. Merovci, No. 93-10046, 1993 WL 290883 (9th Cir.
1993) (table disposition affirming enhancement for threatening victim who exhibited
BWS symptoms).

138. See Testimony of Donald Dutton, California v. Simpson, No. BA 097211,
1995 WL 12059, at *2-7 (Cal. Super. Ct. L.A. County Jan. 12, 1995).
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strated the passivity associated with battered women.'®® Ironi-
cally, if the judge required expert testimony to be able to rule
intelligently on the in limine motion concerning the relevance of
prior acts of domestic violence, need we debate whether it is vital
that such information be given to the jury, so long as it overcomes
the character evidence ban?

C. The Defense Turnabout: Using BWS to Discredit Victims

No one should be surprised that defendants are now attempt-
ing to turn BWS testimony against females. Defense lawyers
would be rendering ineffective assistance of counsel if they
ignored potential challenges to the basis for the prosecution’s
theory that the complainant suffered from BWS. Thus, in
Simpson, Dr. Walker was to detail how life-threatening violence
generally precedes a homicide and to compare Simpson’s behavior
to show that it was atypical of lethal incidents. Of course, such
characterizations could also be challenged since the cycle of
violence does not apply in every case.'*® Dr. Walker's testimony
might also have demonstrated that Nicole Brown Simpson was
not helpless, but was a vibrant and independent woman who did
not fit the stereotypical image of a BWS sufferer. This portrait
could fuel the defense argument that if a woman does not exactly
fit the syndrome, she is not a real battered woman, and conse-
quently her husband does not fit the profile of a batterer who
would kill his wife.’*! Dr. Walker was also expected to testify that
Simpson did not demonstrate an antisocial personality disorder.

That such testimony was slated to be given by the expert who
is most associated with creating BWS was particularly galling to
many. As a result, we heard the predictable complaint that “[t]he
most distorted application of battered woman syndrome evidence
occurs when the batterer himself tries to use it in his own
defense.”’*? However, the real stumbling block for this defense
tactic is its mixing of BWS and Batterers’ Profile testimony,
ignoring that the two draw from different, although interrelated,
fields of research. In other words, Lenore Walker may be the
premier BWS expert, but that does not ensure her qualifications

139. See, e.g., id. at *9-11.

140. Walker, Self-Defense, supra note 26, at 330.
141. Griffith, supra note 27, at 149, 188,

142, Id. at 183.
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to testify as an expert on batterers. Walker has conducted no
research on men who batter, only on battered women’s views of
batterers. It should be evident that studying women’s reactions
to batterers is not the same as studying batterers. Standing
alone, BWS cannot provide a complete or necessarily accurate
profile of men who batter. Twisting BWS into an artifice for
explaining batterers’ behavior and the nature of battering
relationships leads only to further devaluation of the syndrome
and experts associated with it, as well as providing the defense
with ready ammunition to attack those victims who do not fit
easily into the BWS mold. In fact, the fixation on victims rather
than batterers has undoubtedly hindered the level of understand-
ing of abusive behavior and distracted us from the difficult task
of investigating how evidentiary policy can better accommodate
the background information that is essential to juror understand-
ing in domestic-violence-related cases.

To undermine the prosecution’s case, it is natural for
defendants to argue that their facts are inconsistent with the
cycle of violence or learned helplessness. The fault lies at the
heart of BWS; it clearly does not apply to every domestic violence
victim. Thus, the best argument to defeat the affirmative use of
syndrome evidence by a defendant is that it is irrelevant so long
as the prosecution did not claim the victim suffered BWS, because
domestic violence does not follow one predetermined path.
Therefore, it is not appropriate to challenge a battered woman
when she does not mirror the symptoms of the syndrome because
BWS is not an all-encompassing diagnostic tool, but simply a
helpful aid to explain behavior that conforms to the syndrome.'*?
Even if the court considers that the defense attack has some
relevance, since its probative value is problematic or marginal
because not all battered women fit the syndrome, the prejudice of
permitting such an attack should result in its exclusion. Such an
approach is particularly useful when the complainant is a black
woman because they rarely fit the current BWS profile, which is
based on white, middle-class women.

However, if the prosecution raises BWS evidence, rebuttal
aimed at the syndrome is fair play. Yet this poses a true dilemma
for prosecutors who recognize that currently their only way of
admitting the needed social science framework is to present BWS

143. Id. at 182.



1996] THE DOUBLE-EDGED SWORD 815

testimony. Providing the domestic violence background by
relying on BWS automatically opens the door to a counterattack
because the relevancy of such testimony is premised upon the
assumption that the victim suffers from BWS.

Some suggest that courts must reject the introduction of BWS
whenever the dispositive issues do not relate to a battered
woman’s mental state. However, this has the potential of
defeating prosecutorial use of BWS as well as defense use.
Moreover, simply redefining BWS does not guarantee that the
syndrome cannot be turned against battered women both as
defendants and victims because new standards will be created
that some women do not meet.!* In addition, the
reconfigurations are not consistent about the type of information
which psychologists should assess in rendering an opinion,
ranging from detailed histories to no personal interview.
Similarly, although the cases do not yet focus on mental examina-
tion of complainants to contest whether they indeed suffer from
BWS,'*® this is a standard defense tactic in rape trauma syn-
drome cases. The caselaw is unclear,’® but anecdotally it
appears that prosecutors sometimes drop rape trauma syndrome
expert testimony, rather than risk further traumatizing the
complainant by an intrusive mental examination.

The final use of BWS by defendants is to recharacterize the
nature of the relationship through a male’s assertion that he was
a battered husband. The Simpson civil suit may surface such a
claim because it has been reported that several times during his
deposition Simpson indicated that he regarded himself a battered
husband.’” Typically, the defendant will have to fit himself into

144. See Meier, supra note 31, at 1314-22.

145. The existing caselaw concerning examination of female defendants who
seek to introduce BWS testimony turns on the issue of whether such an examination
violates the defendant’s Fifth Amendment rights. Compare United States v.
Marenghi, 893 F. Supp. 85 (D. Me. 1995); United States v. Bell, 855 F. Supp. 239
(N.D. I11. 1994); and Hickson v. Florida, 589 So. 2d 1366 (Fla. Dist. Ct. App. 1991)
(government not entitled to examination) with United States v. July, No. 90-10457,
1992 WL 57428 (9th Cir. 1992) (upholding murder conviction in which defendant was
examined pretrial, but noting that questions related to the death should not have
been permitted). When the BWS sufferer is the complainant, the Fifth Amendment
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146. See, e.g., Gilpin v. McCormick, 921 F.2d 928 (9th Cir. 1990) (table
disposition affirming that refusal to order psychiatric examination of victims did not
violate due process or the confrontation clause).
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the mold of a BWS sufferer in order to establish this claim, and
it will automatically open the door both to evidence showing that
he did not demonstrate the appropriate symptoms and that his
wife did display them.

CONCLUSION

Domestic violence testimony imparts important background
information in cases where abuse is significant in explaining that
a crime really happened, why it happened, or identifying who
commiitted it. Today, such testimony is provided by experts who
discuss BWS and its effects on victims. However, BWS is an
imperfect theory and also requires a victim who is a BWS
sufferer. Evidentiary policy must afford a better means of giving
the jury the social science framework that is so sorely needed to
ensure that verdicts are not rendered on the basis of myths and
misconceptions. A forthcoming article to be published in this
Review will address the other side of the domestic violence
expertise, Batterers’ Profiles, and argue in favor of reformulating
expert testimony in cases implicating domestic violence.



