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One morning in the fall of 1983, I opened the local paper to
read that police had discovered the body of a young woman in her
fianc6's sports car. Her fiance, a young man in his early twenties,
was also found in the car. He was unconscious but alive and had
shoestrings tied around his neck. The car's exhaust had been fed
from the exhaust pipe into the car through the hatchback, but
the woman's autopsy revealed she had died as a result of strangu-
lation, not asphyxiation. The young man told police that he had
been abducted by unidentified strangers and driven to the place
where the car and its occupants were eventually discovered by
authorities. He said he had struggled with his abductors, was
struck by them, and then remembered nothing more until he was
awakened by the police. His story seemed preposterous to me.
Who did it, I thought, the mysterious stranger who killed Dr.
Sheppard's wife and made "The Fugitive" a fugitive?' It was with
the same sense of disbelief and incredulity that I read in the
newspapers in the days before his trial began that O.J. Simpson
claimed that he had not killed his wife and Ronald Goldman.

As luck would have it, I was assigned to be the trial judge at
the first-degree murder trial of the young man accused of killing
his fianc6e. Most courtroom observers believed he would be found
guilty. He was acquitted.

Following the trial, one of the prosecutors-a former law
clerk of mine-and I spent a lot of time discussing the trial and
the reasons for the jury's verdict. From his perspective, the
evidence was overwhelming, and he blamed my courtroom
demeanor for the not-guilty verdict. He thought that during the
voir dire examination I had overemphasized the "burden of proof
beyond a reasonable doubt" and the "presumption of innocence"
concepts to the detriment of the prosecution. He also thought
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that my informal manner with the jury had created a pro-defense
atmosphere in the courtroom.

Sour grapes? I'm not so sure. The defendant's attorney in
that case an is an excellent lawyer who did a first-rate job. But
at the risk of practicing "judicial-centricism," a word I have coined
for this presentation (others have called it "black robe disease"),
I think there was some truth in what my law clerk said. But
whether he was correct or not about my behavior, it is widely
accepted that judicial behavior affects the jury. More than 100
years ago the U.S. Supreme Court said: "The influence of the trial
judge on the jury is necessarily and properly of great weight and
... his lightest word or intimation is received with deference and
may prove controlling."2

State courts have recognized this phenomenon as well. For
example, none of you would be surprised to learn that a state
supreme court found it noteworthy that during the testimony of
a defendant's alibi witness, the trial judge placed his hands on the
side of his face, shook his head negatively, and spun around 180
degrees in his chair.' In an interesting Colorado variation of that
theme, a sexual assault conviction was recently reversed because
the trial judge escorted the child victim to the witness stand.4

What judges and lawyers have known instinctively has now
been confirmed empirically by social scientists. In The American
Jury, one of the early and most famous studies of jury behavior,
researchers found that in more than 3,500 cases studied, judges
and juries agreed on the verdict seventy-five percent of the time.'
Some commentators have argued that the agreement stems from
judicial influence on the jury.' More recent and more sophisti-
cated studies show that a judge's expectations about a trial's
probable outcome influences the jurors' decision-making process.7

This so-called "self-fulfilling prophecy" or "interpersonal expecta-
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tion effect" may be communicated unintentionally by the judge's
verbal or nonverbal conduct.

Now let me try to tie judicial-centricism and my 1983 trial to
the O.J. Simpson trial. The judicial conduct I want to discuss is
not the kind that the empirical data recognize as influencing the
jury. I am not talking merely about the judge's body language or
even about Socrates's four requirements for a judge: to hear
courteously, to answer wisely, to consider soberly, and to decide
impartially. Those are in many respects passive attributes. I
want to talk instead about the active role a trial judge must play.
I believe in the design of our system. Usually it works; I don't
care what Judge Rothwax says.8 But it only works when the
participants live up to their professional responsibilities. In order
for that to occur, the judge must create the proper courtroom
atmosphere. When the judge does that, then the jurors and
lawyers tend to model the judge's behavior. They tend to do the
right thing. The judge's role is not to be an advocate for any
party, and every effort must be made to avoid even the appear-
ance of that kind of advocacy. Yet, in another sense, the judge
must be a vigorous advocate-the judge must be an advocate for
the system.

Every judicial word and action in the courtroom must make
the judge's commitment to the system clear to the lawyers and
jury. The judge is very much in a teacher-student relationship
with the jury: If the teaching is done well, the judge will be able
to create an atmosphere where justice can be done.

I am loathe to criticize jury verdicts because I think that if
the jury goes wrong, it is usually the judge who bears a measure
of responsibility. If my jury went wrong in 1983 and justice was
not done, I acknowledge the role my poor teaching may have
played. (Of course, because of my involvement in that case, it
would not be appropriate to express a viewpoint about the
verdict.)

My distance from the Simpson case, however, gives me the
luxury of saying that I believe justice was not done in that trial.
A just verdict requires careful consideration of the evidence. The
Simpson jury simply could not have carefully considered eight

8. See HAROLD J. ROTHwAx, GUILTY: THE COLLAPSE OF AMERICAN JUSTICE
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and a half months of testimony from 126 witnesses in less than
four hours.

Judge Learned Hand would have been appalled. He said:
"Justice does not depend upon legal dialectics so much as upon
the atmosphere of the courtroom, and that in the end depends
primarily upon the judge."9 Judge Ito's handling of the case
greatly contributed to a courtroom atmosphere that was not
conducive to justice, and his conduct in part explains the jury
verdict.

I did not watch all or even most of the Simpson trial live. I
was in court. I do admit that I lost a lot of sleep watching late-
night replays on Court TV and I saw enough to make me suffi-
ciently comfortable to criticize. As I watched, I sympathized with
Judge Ito. He had a tough job, and although he did many things
by the book, he did not makes it easy for himself. Some examples:
First, the length of the trial was unconscionable. It is hard to
blame the lawyers for being long-winded when the judge does not
rein them in. I thought Judge Ito set a tone that from the very
beginning allowed the trial to spin out of control. In essence, he
told the lawyers on the record as the trial began: "This is going to
be a great trial. The world is watching. You are great lawyers. We
are all friends. Let's stay friends and after the trial I'll take you
all out to dinner." I was embarrassed for him and for the system
when I heard that message.

Judge Ito voiced concern for the jurors' time but did little to
put his words into action. The jurors cooled their heels for several
days while the lawyers argued about when Rosa Lopez's testi-
mony would be taken. Then they waited while her conditional
testimony was taken. The lawyers and judge should have worked
at night and on Saturdays both then and later during the
Fuhrman fiasco when the jurors twiddled their thumbs while
Fuhrman burned in the courtroom.

Defense counsel denied they had any taped interviews of
Rosa Lopez. When it was discovered that they did have tapes,
Judge Ito found that their failure to disclose was not inadvertent.
He said that the lawyers' representations that there were no
tapes were "made with reckless disregard for the truth if not in a

9. Brown v. Walter, 69 F.2d 798, 800 (2d Cir. 1933). Apparently Hand did not
think judges had much influence over juries. See U.S. v. Goldstein, 120 F.2d. 485 (2d
Cir. 1941). Yet, as a trial judge, that did not stop him from trying. See GERALD
GUNTHER, LEARNED HAND: THE MAN AND THE JUDGE 136 (1994).
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deliberate attempt to mislead."'" So how did the judge sanction
this outrageous conduct? He levied a $950 fine. A lot, you say?
To these lawyers? Of course not! And what was the message to
them about how seriously to take the judge? California law
requires a judge to notify the state bar association of sanctions
imposed upon a lawyer for discovery violations, but only if the
fine is more than $1,000.11 So the message delivered to the
lawyers with the $950 sanction was: "The ball is in your court. In
fact, it is your court. Do as you please."

Additional compelling evidence of the judge's early lack of
control was his written order entered three months into the trial
requiring that counsel make their arguments to the Court and not
to opposing counsel, prohibiting speaking objections and personal
attacks on opposing counsel, and insisting that lawyers be on
time. 12 But at that point the die had been cast. What the judge
did was too little, too late and the trial spun out of control for five
more months.

A myriad of reasons can explain why jurors behave as they
do-both in general and in the context of a particular trial. I
have always believed, and my experience has been, that jurors
want to do the right thing. That experience squares with
Professor Kalven's finding that "most people, once actually
serving in a trial, become highly serious and responsible toward
their task and the joint effort to deliberate through to a verdict.
... [T]hat they are serious about it and give it a real try is

abundantly documentable."'"
So pardon once more my judicial-centricism, but I believe

there is a reason for it. It is because judges usually create a
courtroom atmosphere that reflects their desire to see that justice
is done, their desire to create Learned Hand's "justice friendly"
atmosphere. Judge Frankfurter once wrote: "A timid judge, like
a biased judge, is intrinsically a lawless judge." 4 Too often in the
Simpson trial, Judge Ito was timid and as a result gave license to
the trial participants to create a lawless, non-justice-friendly

10. Official Transcript, Discovery Sanctions, People v. Simpson, No. BA 092711,
1995 WL 100823, at *1-3 (Cal Super. Ct. L.A. County Mar. 1, 1995).

11. Cal. Bus. & Prof. Code § 6089 (West 1990).
12. Official Transcript, Court Order: Attorney Conduct, People v. Simpson, No.

BA 092711, 1995 WL 294282, at *1 (Cal Super. Ct. L.A. County Apr. 26, 1995).
13. Harry Kalven, Jr., The Dignity of the Civil Jury, 50 VA. L. REV. 1055, 1062

(1964).
14. Wilkerson v. McCarthy, 336 U.S. 53, 65 (1949).
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courtroom atmosphere. He was not the leader in the courtroom
that he should have been. He was not a proper teacher for the
jury, and he was an ineffective advocate for justice. He allowed
a courtroom atmosphere to be created that in my view produced
a lawless verdict without due deliberation-a verdict that brought
shame to the system.


