THE BAY-DELTA ACCORD: A STRIDE
TOWARD SUSTAINABILITY
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1. INTRODUCTION

In the current era it is commonplace to assert that the federal
government is a failed system incapable of solving real problems.
The widespread belief that many of the federal statutes governing
natural resources management are inflexible and counterproduc-
tive has begotten a myriad of proposals to weaken the mandates
in those statutes and to devolve federal assets and authority to
lower levels of government. Among the statutes currently the
subject of reform proposals are the Clean Water Act and the
Endangered Species Act. This essay' focuses on the implementa-
tion of those two statutes in the Bay-Delta of California.?

The thesis of this essay is threefold. First, the existing
models of federalism embodied in the Clean Water Act and the
Endangered Species Act can and should be made to work more
effectively even without statutory changes. Second, statutory
changes without complementary changes in the way the statutes
are administered will not produce the increased flexibility,

* Director, Natural Resources Law Center, University of Colorado School of
Law. B.A., 1965 Oberlin College; J.D., 1981 University of Arizona. Former
Assistant Secretary for Water and Science in the Department of the Interior (from
May 1993 to June 1995) with responsibility for the Bureau of Reclamation, the
U.S. Geological Survey, and the U.S. Bureau of Mines. This essay is based on a
talk given at the Natural Resources Law Center’s Conference on Sustainable Use
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1. This essay will necessarily have a more personal tone than typically
encountered in a law review article. As Assistant Secretary for Water and Science
in the Department of the Interior, I led the federal team that participated in the
development of the Bay-Delta accord announced on December 15, 1994. Thus, the
essay will reflect both the insights and the biases of a person intimately involved in
the case study. My descriptions of events leading to the Bay-Delta accord and
conclusions about those events are based in large part on my own recollections and
observations as a participant in the events. Where I relied on documentary evidence
in preparing this essay, I have provided citations to the relevant documents. Where
I relied on my own recollections and conclusions, I have not sought out documentary
support, even if it might exist. The opinions in this essay are, of course, mine alone
and should not be attributed to my present or former employers.

2. For a description of the Bay-Delta, see infra part ILA.
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greater inclusiveness, and enhanced responsiveness to economic
concerns, including private property rights, that the reformers
seek. Third, dilution or elimination of the federal mandates and
reliance on consensus-based regional efforts to address natural
resource management issues may remove external incentives that
are critical to leverage users of the natural resources to satisfy
our intergenerational stewardship obligations. The enhanced
protection for imperiled fish species incorporated into the Bay-
Delta agreement discussed in this essay would not have been
achieved without strong federal mandates and a strong federal
role.

II. FRoM CRISIS AND CONFLICT TO AGREEMENT IN
CALIFORNIA’S BAY-DELTA

In the spring of 1993, when I was first drawn into the Bay-
Delta conflict, California agricultural, urban, and environmental
interests had been fighting for more than a decade over the level
of water-quality standards needed to protect the fish and wildlife
resources of the Bay-Delta.® The fractious debate was over
sustainability—sustainability of the natural environment and
sustainability of the economies dependent on water diversions
from the Delta. Some interests focused on the obligations this
generation has to protect at least some major remnants of the
Bay-Delta’s natural resources for the use and enjoyment of future
generations. Other interests focused on the obligations this and
future generations have to provide stable water supplies for
growing cities and an agricultural economy that is a critical link
in the nation’s food supply.

The debate over water-quality standards was not about the
typical end-of-the-pipe restrictions on discharges into a water
body; rather, it concerned salinity and flow criteria that would
require increased freshwater outflows from the Bay-Delta. Those
criteria would necessarily reduce water deliveries to central and
southern California users, if not also to northern users. Requir-
ing increased freshwater outflows would in effect reallocate water
from agricultural and urban uses to the environment.

3. See U.S. ENVTL. PROTECTION AGENCY, SAN FRANCISCO BAY/DELTA BRIEFING
(May 25,1993) [hereinafter 1993 EPA BRIEFING PAPER].
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A. The Bay-Delta: Where California’s Economy and
Environment Meet

What is the Bay-Delta that was the subject of this protracted
conflict? A natural delta is an alluvial deposit at the mouth of a
river that frequently takes the triangular shape of the Greek
letter delta due to the division of the river into an intricate web
of interlacing river channels.* The Delta of the San Joaquin and
Sacramento Rivers is located just above the confluence of the two
rivers. Water that reaches the confluence flows into a series of
bays, including San Francisco Bay, which are bordered by the
major urban areas of San Francisco, Oakland, and Marin County.

The Delta of the Sacramento and San Joaquin Rivers and the
Delta’s neighboring bays (together, the “Bay-Delta”) form an
exquisitely complex hydrologic system, and massive alterations
due to human activities have further complicated the system.
The water politics surrounding efforts to protect and restore the
fish and wildlife resources that reside in or migrate through the
Bay-Delta are equally complex. That complexity is rooted in the
California-wide impacts of the Bay-Delta protection efforts. One
of the major players in the Bay-Delta conflict deftly captured the
importance of the Bay-Delta by noting that “[flrom a water
resources perspective, California’s economy and its environment
‘meet’ in the Bay/Delta.”®

The Delta is the hub of California’s water distribution
system. It captures almost fifty percent of the state’s runoff.®
Coming in from the north is the Sacramento River, which gathers
its flows from the northern part of the Sierras and from imports
out of a neighboring watershed. Coming in from the south is the
San Joaquin River, which drains the southern Sierras. Those two
major river systems plus a few streams coming in from the east
make up the freshwater flows into the Delta. Additionally, saline
water flows in from the west with the tides.

4. See WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 598 (1961).

5. MaJOR URBAN WATER AGENCIES IN CAL., BAY/DELTA REGULATORY ISSUES
BRIEFING FOR JOINT HEARING OF SENATE AGRICULTURE AND WATER RESOURCES
COMMITTEE, SENATE NATURAL RESOURCES COMMITTEE, ASSEMBLY WATER, PARKS, AND
WILDLIFE COMMITTEE AND ASSEMBLY AGRICULTURE COMMITTEE § 2 (Jan. 25, 1994) (on
file with the University of Colorado Law Review) [hereinafter MAJOR URBAN WATER
AGENCIES BRIEFING PAPER].

6. See 1993 EPA BRIEFING PAPER, supra note 3; MAJOR URBAN WATER AGENCIES
BRIEFING PAPER, supra note 5, § 2.
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The Delta provides forty percent of the state’s drinking-water
supplies, serving over twenty million people in northern and
southern California.” The Delta also provides irrigation water for
200 crops, including forty-five percent of the nation’s fruits and
vegetables.® Upstream diversions on the Sacramento, the San
Joaquin and the east-side tributaries reduce natural inflow into
the Delta. Massive pumping plants belonging to two large
California water projects—one state owned and operated, the
other federally owned and operated—divert water directly from
the Delta. '

In addition to supporting agriculture and providing drinking
water, the Delta contains the largest wetland habitat in the
western United States.” A critical natural resource in the Bay-
Delta is the low-salinity transition zone—a mixing zone of ocean
water and freshwater flows from the Delta’s tributaries. The low-
salinity zone is important to the success of tidal marsh communi-
ties and as a nursery habitat for numerous fish species.'® The
Delta supports over 120 species of fish and large commercial and
recreational fisheries."

From the 1970s through the early 1990s, indigenous fish
populations in the San Joaquin-Sacramento system experienced
dramatic declines due to diversions of fresh water, “reverse flows”
created by the large pumping plants, an extended drought, and
marked increases in populations of introduced fish species.'
When freshwater outflows through the Delta and westward into
the bays decrease, the low-salinity transition zone is compressed
in size and moves upstream into areas unsuitable for nursery
habitat and evolution of new tidal marshes.”® The huge pumps of
the federal and state water projects located in the southern part
of the Delta dramatically modify the flow regime in the Delta,

7. MAJOR URBAN WATER AGENCIES BRIEFING PAPER, supra note 5, § 2.

8. Id.

9. Id

10. SAN FRANCISCO ESTUARY PROJECT, MANAGING FRESHWATER DISCHARGE TO
THE SAN FRANCISCO BAY/SACRAMENTO-SAN JOAQUIN DELTA ESTUARY: THE SCIENTIFIC
BASIS FOR AN ESTUARINE STANDARD at i, 1 (1993) [hereinafter THE SCIENTIFIC BASIS
FOR AN ESTUARINE STANDARD)].

11. See 1993 EPA BRIEFING PAPER, supra note 3; MAJOR URBAN WATER
AGENCIES BRIEFING PAPER, supra note 5, § 2.

12. THE SCIENTIFIC BASIS FOR AN ESTUARINE STANDARD, supra note 10, at 1; see
1993 EPA BRIEFING PAPER, supra note 3.

13. THE SCIENTIFIC BASIS FOR AN ESTUARINE STANDARD, supra note 10, at 1.
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even to the extent of reversing flows in the San Joaquin River and
capturing and killing fish eggs and juvenile fish.'

By the spring of 1993, two fish species had been listed under
the Endangered Species Act (‘ESA”), and petitions to list others
had been filed.'®* Through the ESA consultation process, the
listings had, or would soon, result in restrictions on the opera-
tions of the two major water projects, significantly affecting the
amount of water they would be able to export to cities and
farms.'® Thus, it is clear that at least from a water resources
perspective, California’s economy and its environment do indeed
meet in the Bay-Delta."”

B. Years of Conflict over the Delta

For years, the apparently intractable conflict over water-
quality standards in the Bay-Delta revolved around the state
agency charged with adopting water-quality standards, the State
Water Resources Control Board (“State Board”). The State Board
had repeatedly failed for more than a decade to adopt a water-
quality plan adequate to stem the decline in fish populations in
the Bay-Delta and its tributaries.”® More than once, the Environ-
mental Protection Agency (“EPA”) had warned California water
officials that more protective standards were required to satisfy
Clean Water Act mandates, but EPA had never adopted stan-
dards of its own.”® Under the model of federalism embodied in the
Clean Water Act, when a state fails to adopt water-quality
standards adequate to protect a designated use, such as fish and
wildlife, EPA must promptly do so.®* EPA had repeatedly
deferred to the state process that grappled with the issues on a
regular cycle and continued to devise, but not adopt, new
protective proposals.?

In addition to the water-quality standards debate, for years
there had been north-south conflicts over “wheeling” (that is,

14. 1993 EPA BRIEFING PAPER, supra note 3.
156. CALIFORNIA URBAN WATER AGENCIES, THE DELTA: OVERVIEW OF THE
SACRAMENTO-SAN JOAQUIN DELTA 1 (May 1993) [hereinafter THE DELTA].
16. Id. at 2.
17. MAJOR URBAN WATER AGENCIES BRIEFING PAPER, supra note 5, § 2.
18. See 1993 EPA BRIEFING PAPER, supra note 3.
.19, Id.
20. Clean Water Act § 303(c)(2)-(4), 33 U.S.C. § 1313(c)(2)-(4) (1994).
21. See 1993 EPA BRIEFING PAPER, supra note 3.
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moving by means of man-made facilities) water that falls on
northern California watersheds through the Delta to southern
farms and cities. Southern importers had proposed facilities to
improve the way water is moved across and exported from the
Delta. In 1982, a statewide referendum was held on a compre-
hensive water “reform” package that included a large canal,
known as the Peripheral Canal, designed to move water around
the eastern edge of the Delta instead of through the Delta.?
Northerners saw the canal not as an improvement but as a means
to move ever-increasing amounts of water from north to south, to
the detriment of both northern economies and the health of the
Bay-Delta.”® The referendum proposal was rejected by the voters
of California, with northern counties voting overwhelmingly
against the proposal.?

The Bay-Delta accord of December 1994 is in large measure
a product of the years of frustration created by the years of
conflict. Both the conflict and the frustration heightened in the
spring of 1993. On April 1, 1993, the Republican Governor of
California, Pete Wilson, then only rumored to have vice-presiden-
tial or presidential aspirations, ordered his state water-quality
board to withdraw its most recent proposal to establish new
water-quality standards for the Bay-Delta**—standards the
Governor had called for barely a year before in a bold, comprehen-
sive Bay-Delta water-policy initiative.? In the 1992 announce-
ment of his initiative, the Governor urged that the state’s water
resources be managed “to provide reliable water supplies for
urban, industrial, agricultural and environmental uses.”” He
sounded the alarm of fear of devastating water shortages,
including “fear for California’s natural communities,” and
supported mitigation efforts worthy of “good stewards of our fish
and wildlife.”?

22. THE DELTA, supra note 15, at 1.

23. Seeid.

24, Id.

25. Letter from Governor Pete Wilson to John Caffrey, Acting Chairman, State
Water Resources Control Board (Apr. 1, 1993) (on file with the University of Colorado
Law Review).

26. See Governor Pete Wilson, Ending California’s Water Wars, Speech in San
Diego (Apr. 6, 1992) (transcript on file with the University of Colorado Law Review).

27. Id. at 10.

28. Id. at1, 4.
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The Governor justified the precipitous change in his policy on
the ground that the ESA “permits the federal government to
preempt the State in allocation of water resources.”® As he saw
it, piecemeal, uncoordinated implementation of the ESA was
making it impossible to predict the total impact on water
supplies, thereby creating enormous uncertainty for water
users.’’ And I believe his view of the ESA impacts had more than
a little merit.*

Although the Governor’s criticism of the ESA reflected his
genuine concern about water-supply impacts, water-policy
insiders and newspaper reports suggested the Governor was also
bowing to pressure from the agricultural sector, a critical source
of campaign contributions and votes in his upcoming 1994
reelection campaign.®® Agricultural interests had criticized the
proposed standards as unfairly favoring fish over farmers.*®

In short order, Secretary of the Interior Bruce Babbitt
accused the Governor of having “chosen to abdicate responsibil-
ity” to set standards for the Bay-Delta, thereby creating a water-
policy leadership vacuum that the federal government would be
forced by law to fill, at least temporarily.** Thus, in the spring of
1993, the Governor’s water-policy initiative lay in shreds, the
federal government was ready to step in, and partisan rhetoric
was the order of the day.

C. ’The Agreement

Twenty months later, on December 15, 1994, in a triumphant
press conference, Governor Wilson, flanked by Secretary of the
Interior Bruce Babbitt and EPA Administrator Carol Brocwner,

29. Letter from Governor Pete Wilson to John Caffrey, supra note 25.

30. Seeid. )

31. A major focus of the federal strategy described in this essay was to
coordinate the regulatory actions of the various federal agencies that affected Bay-
Delta water supplies, to develop comprehensive projections of the water supply
impacts of those activities and to devise mechanisms to reduce the uncertainty for
water users that resulted from those actions. See infra part I11.C.2.a.

32. See, e.g., Virgil Meibert, Wilson Sinks Delta Water Plan, CONTRA COSTA
TIMES, Apr. 16, 1993, at C-59; Dana Wilkie & Steve LaRue, Wilson Seen Ready to
Drop Delta Rules, SAN DIEGO-UNION TRIB., Apr. 1, 1993, at Al.

33. See, e.g., Editorial, Wilson's New Water Fight, SACRAMENTO BEE, Apr. 20,
1993, at B6.

34. Michael Doyle, Wiison Shirks Duty to Protect Delta, U.S. Interior Chief Says,
SACRAMENTO BEE, Apr. 20, 1993, at B4, B4.
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declared that “peace has broken out” in California’s long-running
water wars and announced joint state-federal Principles for
Agreement (“Agreement”)®® to protect the Bay-Delta’s natural
resources and to provide reliable water supplies to farms and
cities dependent on Delta diversions.* Joining in the announce-
ment were representatives of the agricultural, business, environ- -
mental, and urban sectors.®’

The Agreement represents a stride toward sustainability for
the Bay-Delta environment and for water users dependent on
diversions from the Bay-Delta and its tributaries. It guarantees
more reliable supplies both for the environment and for cities and
farms for a period of three years.* To protect Bay-Delta water
quality and imperiled fish species, the Agreement calls for
increased fresh water flows through the Delta and into the
bays—400,000 acre-feet of additional flows in normal years, 1.1
million acre-feet of additional flows in critically dry years.* To
provide greater certainty for agricultural and municipal supplies,
any additional water needed due to any additional listings under
the ESA must be met by water purchases financed with federal
funds and undertaken on a willing seller basis.** In other words,
agricultural and municipal users have a guarantee that any
additional water needed for ESA purposes will not be taken from
them through additional regulatory reallocations of water.*'

The Agreement also calls for a greater measure of state
control over water allocation policies. Although EPA actually
adopted final water-quality standards for the Bay-Delta on
December 15, 1994, EPA committed in the Agreement to

35. PRINCIPLES FOR AGREEMENT ON BAY-DELTA STANDARDS BETWEEN THE STATE
OF CALIFORNIA AND THE FEDERAL GOVERNMENT 1 (Dec. 15, 1994) (on file with the
University of Colorado Law Review) [hereinafter AGREEMENT].

36. Jane Kay, U.S., State Unite with Plan to Save Bay, S.F. EXAMINER, Dec. 16,
1994, at Al; Elliot Diringer, “Peace Has Broken Out” in Water Wars, Wilson Says, S.F.
CHRON., Dec. 16, 1994, at Al.

37. John H. Cushman Jr., U.S. and California Reach Pact to Regulate Flow of
Fresh Water, N.Y. TIMES, Dec. 16, 1994, at Al.

38. Under the Clean Water Act triennial review process, water-quality
standards must be reviewed every three years. Clean Water Act § 303(c)(1), 33
U.S.C. § 1313(c)(1) (1994).

39. NATIONAL MARINE FISHERY SERVICE, BUREAU OF RECLAMATION, FISH AND
WILDLIFE SERV. AND ENVTL. PROTECTION AGENCY, PRESS RELEASE: FEDERAL AND
STATE AGENCIES ANNOUNCE BAY-DELTA PROTECTION PLAN 3 (Dec. 15, 1994) (on file
with the University of Colorado Law Review).

40. AGREEMENT, supra note 35, at 5.

41. Seeid.
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withdraw the federal standards as soon as the California Water
Resources Control Board adopted a final Bay-Delta water-quality
plan consistent with the Agreement.”? The State Board did so in
May of 1995 in an action that created hardly a ripple in the
media.** EPA has approved the water-quality standards in the
state plan and commenced the process of removing the rule
containing the federal standards.* In August 1995, the State
Board initiated a state water rights hearing process to implement
the state water-quality standards.”” Negotiations are also
underway among the water rights holders to develop a consensual
plan for implementing the state water-quality standards. Under
the 1994 Agreement, the federal and state water projects
assumed the burden of meeting the standards until the State
Board could determine which other water users should also
reduce their use in order to help meet the standards.*®

Thus, the accord heralded more water for the environment,
less water but more certainty for agricultural and urban users,
and a return to state primacy in water-quality decisions.

III. THE MAKING OF THE BAY-DELTA AGREEMENT

In this era of anti-fed, anti-regulatory, anti-ESA rhetoric, and
widespread discussion of devolution of federal programs, how did
the Bay-Delta accord come about? I would cite four major factors:
(1) the goals, positions, resources, and previous working relation-
ships of key interest groups, including the emerging commitment
of a north-south urban coalition, segments of the agricultural
community, and a large group of business leaders to finding a
solution that protected the Bay-Delta environment without an
undue adverse impact on water supplies; (2) the existence of a
substantial incentive for Delta water users to support new water-
quality standards; (3) a federal strategy designed to leverage the
State of California to adopt a new water-quality plan for the Bay-
Delta; and (4) a farsighted decision by the environmental

42, Id.

43. See, e.g., Mark Grossi, Plan for Bay-Delta Habitat Approved Without
Opposition, FRESNO BEE, May 23, 1995, at B1.

44. 60 Fed.. Reg. 65,614, 65,615 (1995) (to be codified at 40 C.F.R. pt. 131)
(proposed Dec. 20, 1995).

45. Id. at 65,614.

46. Sue McClurg, Delta Developinents, WESTERN WATER, Jan./Feb. 1996, at 4,
10.
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community to negotiate a compromise with the water users and
the state and federal governments. ‘

A. The Central Role of the Interest Groups

The Bay-Delta water allocation conflict is one of many high-
stakes distributional conflicts over western water. Why was an
agreement, albeit a fragile and short-term agreement, reached in
the Bay-Delta while many other western water conflicts evade
resolution? A search for the answer to that question leads
inevitably to a focus on what I will call the “favorable interest-
group configuration.” The interest-group configuration as of the
spring of 1993 was favorable in the sense that the goals, posi-
tions, technical and financial resources, and previous relation-
ships of the interest groups were such that a pathway to an
agreement could conceivably be found. The possibility of mutual
gains, which is the prerequisite for a voluntary settlement, was
apparent. In other regional water disputes with endangered
species issues, for example in the Platte, Truckee-Carson, and
Columbia River basins, the prospect for mutual gains is less
apparent, and, therefore, the pathway to resolution remains
harder to discern.

I will develop this notion of a favorable interest-group
configuration by identifying certain aspects of the Bay-Delta
configuration that contrasted with the configuration in other
regional water disputes. First, before 1993, major urban water
agencies dependent on Delta diversions had committed to protect
the aquatic resources of the Bay-Delta as part of a package
agreement with agricultural and environmental entities to
address California’s significant water-management problems.*’
They realized that continued conflict over Delta water use
augured continued uncertainty for their water supplies. Instead
of urging delay, they sought resolution of the conflict. They did
not have to be unduly threatened or cajoled; they were ready to
deal.

Unlike many smaller water delivery entities across the West,
these California urban water agencies had the financial and
technical wherewithal to evaluate state and federal proposals for

47. PRINCIPLES FOR THE 3-WAY WATER AGREEMENT PROCESS 1 (July 19, 1991) (on
file with the University of Colorado Law Review).
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the Bay-Delta and develop alternatives that minimized the
impact of the proposed regulatory regimes and allowed the urban
agencies to move tentatively toward supporting a specific plan.
They did not hesitate to negotiate with the federal government
out of fear that the government had superior and undisclosed
knowledge about the potential impacts of a proposal. To put
things in perspective, Metropolitan' Water District, a large
southern California water wholesaler and one of the state’s major
urban water players, has an annual operating budget that comes
close to the Bureau of Reclamation’s annual operating budget for
the entire West.*® :

Over the course of 1993-94, a north-south urban coalition
emerged that developed its own proposal for water-quality
standards that the coalition asserted was based on good science.*
By the fall of 1994, the urban coalition and the environmental
community, in conjunction with EPA, had developed a relatively
solid consensus on water-quality standards. The urban coalition
then actively sought agricultural allies for a joint agricultural-
urban package of water-quality standards and ESA protective
measures. A fragile agricultural-urban coalition emerged, leaving
the environmental community on the sidelines, but bringing to
the ultimate compromise agricultural support that undoubtedly
was a key factor in the Governor’s decision to support the
compromise.

The forging of the Bay-Delta Agreement, like any set of
negotiations that produces breakthroughs generally thought to be
unattainable, was marked by numerous individual acts of
leadership. For example, one agricultural leader took personal
risks not often seen in contentious natural resource conflicts. He
separated himself from an agricultural alliance traditionally
opposed to new water-quality standards, persuaded a group of
irrigation districts to join in the effort to find common ground
with the urban coalition and ultimately a consensus solution with
all major interest groups, and stood by the Agreement even in the
face of considerable criticism. ,

Business leaders in San Francisco, Los Angeles, and San
Diego also played a role in leveraging the ultimate compromise.

48. See METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA, ANNUAL
FINANCIAL REPORT 1994-1995, at 52 (1995); BUREAU OF RECLAMATION,
CONGRESSIONAL BUDGET COMPARISON TABLE 1 (Oct. 18, 1993). .

49. See MAJOR URBAN WATER AGENCIES BRIEFING PAPER, supra note 5, § 1.
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The California business community’s relatively high awareness
of and involvement in water issues was a critical component of
the favorable interest-group configuration, and one not typically
found in regional water allocation disputes. Their lack of
tolerance for continued gridlock on Bay-Delta water-quality
standards and their political muscle helped create the political
will among both state and federal officials to break the impasse.

The strength of the California environmental community and
its long-term involvement in Bay-Delta issues was another
critical aspect of the favorable interest-group configuration. Both
national and regional environmental groups, with significant
legal and technical resources, participated in the development of
the Agreement. Although the collective resources of the
environmental community pale somewhat compared to those of
the agricultural and urban water agencies, the environmental
voice was strong, and environmental interests always had to be
reckoned with as the debate proceeded. In many regional water
conflicts, the environmental community lacks sufficient political
power and technical resources to get to the table, remain at the
table, and bring independent proposals to the discussions. The
strength of the California environmental community was a
significant influence on maintaining the federal will to produce an
agreement with solid protections for the Bay-Delta environment.

Another aspect of the interest-group configuration that
facilitated the wultimate compromise was the years the
agricultural, environmental, and urban groups had devoted to
various joint processes to identify Bay-Delta problems and
potential structural and nonstructural solutions. In a set of
discussions known as the “3-Way Water Agreement Process,”
those interest groups had developed relatively constructive
relationships and had agreed upon principles for addressing
California’s major water-management problems, including Bay-
Delta issues.”® These previous discussions, together with the
work of the State Board and the EPA, provided a foundation of
technical information, alternatives, and relationships for the
1993-94 effort to resolve the Bay-Delta issues.

50. PRINCIPLES FOR THE 3-WAY WATER AGREEMENT PROCESS, supra note 47.
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B. The Incentive: The Search for Long-Term Solutions

In addition to the favorable interest-group configuration,
another key factor leading to the Bay-Delta accord was the
existence of an incentive for water users dependent on the Delta
to support reallocation of some of their diversions to
environmental protection. In April 1993, when the Governor
abandoned the State’s effort to set water-quality standards, he
also seriously jeopardized another component of his water policy
initiative: a three-year effort to devise long-term Delta solutions,
including alternatives to the Delta pumping facilities.”® To
protect fish eggs and juvenile fish, limitations frequently had to
be imposed on the amount of water the pumps could divert from
the Delta.”? Consequently, the water users were significantly
invested in the three-year search for Delta solutions, especially
the investigation of better ways to move water from north to
south.

For the water users, better ways to move water included
moving the Delta pumping plants to a location where their
pumping would not need to be restricted due to impacts on fish or
constructing a peripheral canal to move water around, instead of
through, the Delta. The water users undoubtedly anticipated, but
rarely articulated clearly, that these “better” ways would increase
the amount of water that could be moved from north to south.

Shortly after the state’s draft water-quality standards were
withdrawn, environmental members of the council charged with
overseeing the search for long-term Delta solutions either
resigned or suspended their participation, thereby undermining
the credibility of that effort.®® Their message: No new water-
quality standards; no reevaluation of Delta facilities. Quid pro
quo.

Both the urban water users and state water officials were
dismayed at the prospect of incipient paralysis in their search for
a long-term “Delta fix” and turned to the federal government to
join in a state-federal partnership to help bring the
environmental community back to the table. Many
environmentalists, tired of state indecisiveness, advocated a

51. See Lori Olszewski, 2 Environmentalists Boycott Water Panel, S.F. CHRON.,
Apr. 6, 1993, at A15.

52. THE DELTA, supra note 15, at 1-2.

53. Olszewski, supra note 51.
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federally led long-term planning process, if any such process
should move forward at all. In any case, federal adoption of
improved water-quality standards was the first priority for the
environmental community.

The federal government listened but took no immediate
action on the requests for participation in a long-term Delta
planning process. Federal representatives noted the strong desire
on the part of the state and urban and agricultural water users
for a process leading to long-term Bay-Delta solutions. This
potential incentive clearly differentiated the Bay-Delta from other
regional water disputes where ESA listings raise the specter of
reallocating water from water users to the environment.
Generally, the primary incentive for water users to attempt to
negotiate ESA-generated water allocation issues is simply the
hope that they will lose less water than if the solution is
unilaterally imposed by the federal government.

C. The Federal Strategy

A third element that helped forge the Bay-Delta accord was
the development of a federal strategy to leverage a state solution
to the water-quality problems in the Bay-Delta and its
tributaries. A state solution would entail a regulatory program
adopted and implemented by the State Water Resources Control
Board.

The federal government did not lightly or precipitously
undertake a strategy to try to obtain a state solution. In April
1993, a federal representative was told by one urban water leader
that “[Governor] Wilson probably can’t be leveraged to do the
right thing.”® However, there was no realistic alternative to a
state solution. Federal analysis of the available options had
failed to identify another approach that would produce
enforceable water-quality standards that had a high probability
of evading a court challenge. The federal conclusion was rooted
in the belief that EPA probably lacked authority to enforce any
salinity standards it might adopt for the Bay-Delta and its
tributaries. Salinity standards, unlike typical water-quality
standards, require not reductions in discharges of pollutants, but
reductions in freshwater diversions. Federal officials had

54. Telephone Interview with Municipal Water Official (Early Apr. 1993).
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tentatively concluded that the authority to reallocate water
supplies from California water users to the environment was
vested not in EPA but in the State Board.?®

The federal strategy emerged in piecemeal fashion over the
course of 1993 and early 1994. Its primary components were (1) a
clear federal resolve to implement the federal mandates under
the Clean Water Act and the ESA, accompanied by a strong
message that federal officials were seeking flexible solutions that
would minimize the impacts on water users and that a state-
adopted solution was the preferred outcome; (2) a full-scale effort
to coordinate federal activities, to develop a state-federal
collaborative approach to Bay-Delta issues, and to include
stakeholders in the decision-making process in a meaningful
fashion; and (3) a concerted effort to build interest-group pressure
in favor of a solution, as opposed to further delay.

1. Strong Support for Water-quality and ESA
Protection: Preference for a State Solution

First, federal representatives articulated a clear federal
resolve to go forward with federal water-quality standards and
ESA protective measures, while simultaneously emphasizing
unequivocal federal support for a state solution. In other words,
no additional water-quality protection was not an option. The
options the federal representatives put on the table were the
imposition of federal water-quality standards with all their
downsides or a state solution that met the criteria in the Clean
Water Act. Federal representatives also actively sought
alternative approaches for the federal water-quality standards
that would minimize the necessary reductions in water
diversions. '

Federal water-quality standards raised the specter of further
federal intrusion into an area of traditional state primacy—water
allocations. Federal water-quality standards also brought with
them the enforcement dilemma and an almost one hundred
percent certainty of litigation over both the substantive provisions
of the standards and EPA’s authority to set and enforce such
standards. Federal standards appeared to lead inexorably to

55. The extent of federal authority under the Clean Water Act to reallocate
water supplies from water users to the environment is an unresolved legal issue that
will no doubt be the subject of future litigation and future law review articles.



356 UNIVERSITY OF COLORADO LAW REVIEW  [Vol. 67

continued uncertainty for the environment and for water users.
For these reasons, the federal representatives preferred a state
solution. Federal representatives also indicated that if the state
left the standard setting to the federal government, there would
be no federal support for the long-term Bay-Delta planning
process.

It must be acknowledged that the clear federal resolve to
implement the mandates of the Clean Water Act and the ESA
was in no small part induced by lawsuits filed by environmental
plaintiffs to force EPA to adopt water-quality standards for the
Bay-Delta and to strengthen ESA measures protecting imperiled
fish species. -

2. Coordination, Collaboration, and Inclusiveness

The next three components of the federal strategy—the full-
scale effort to coordinate federal activities, the development of a
state-federal collaborative approach to Bay-Delta issues, and the
inclusion of stakeholders in a variety of forums to evaluate
alternative Bay-Delta approaches—were an outgrowth of the
inadequacies of the models of federalism incorporated into the
Clean Water Act and the Endangered Species Act and the
shortcomings of the traditional manner in which those statutes
have been administered. .

Under the model of federalism embodied in the Clean Water
Act and other federal pollution control statutes, each state may
assert primacy over water-quality decisions by establishing a
regulatory framework that meets certain minimum federal
requirements.’® Such a state is then charged with adopting and
enforcing its own regulatory program. The components of the
state program, however, must comply with federal guidelines
specified by statute and rule; EPA must approve the
- components.”” When the state program fails to meet the federal
guidelines, EPA is required to step in, reassert federal jurisdic-
tion, and adopt and enforce a substitute federal program.®

56. Hope Babcock, Speech at the Natural Resources Law Center’s Conference
on Challenging Federal Ownership and Management: Public Lands and Public
Benefits, University of Colorado School of Law (Boulder) 10 (Oct. 13, 1995) (transcript
on file with the University of Colorado Law Review).

57. Seeid.

58. Id.
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Although this model is considered a form of “cooperative
federalism,” its structure creates tensions between the federal
and state governments that are counterproductive to the goal of
cooperation.”® Federal oversight is deemed essential to protect
long-term, national values, which may not receive sufficient
consideration in state decision making due to the state’s
traditional responsiveness to local political pressures.’ When
EPA exercises its federal oversight role and rejects a portion of a
. state water-quality program, EPA is substituting its judgment for
that of the state water-quality officials. It does so through a
formal rulemaking process that includes a public participation
mechanism in the form of notice and comment procedures.®
Those procedures frequently create an adversarial relationship
between EPA and both the state and the regulated community.®?
Each side stakes out a public position that it tends to defend
against all criticism. Both the state and the regulated community
feel excluded from meaningful participation in the policy
formulation process.”* And the notice and comment procedures
fail to provide an opportunity for joint exploration of alternatives
that would best meet the varying goals of EPA, the state, and the
stakeholders. ' :

When the Endangered Species Act was enacted in 1973, its
proponents envisioned that it would be implemented under a
cooperative federalism model similar to that embodied in the
Clean Water Act.’ In fact, state assertion of primacy has not
occurred, and the current manner in which the ESA is
implemented more closely resembles instead a federal primacy
model. First, and most importantly, the key program elements
are under federal control. Furthermore, even though the ESA
was enacted in 1973 in an era of increased emphasis on public
participation in federal natural resources decision making, there
are no statutory public participation requirements for one critical
component of the ESA program—the section 7 consultations
between the federal ESA agencies and federal agencies

59. Id. at 10-11.

63. Id.
64. 119 CoNaG. REC. 25,669-70 (1973).
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authorizing, funding, or carrying out an action that is likely to
jeopardize the continued existence of a listed species.®®

Additionally, the Departments of the Interior and Commerce
have typically administered the ESA, through the Fish and
Wildlife Service and the National Marine Fisheries Service, in a
manner that delegates critical decisions—decisions that involve
mixed policy and scientific judgments about what measures must
be adopted to protect listed species—to scientists relatively far
down in the bureaucracy. Given their values and their training,
these scientists will tend to err in favor of an extra margin of
protection for the listed species. This approach to natural
resources management appears to be a reversion to the
Progressive Era, when agency experts were entrusted with
making scientifically based, efficient management decisions and
the public lacked formal mechanisms for participating in that
process. Over the last two years, the Departments of the Interior
and Commerce have endeavored to open up ESA decision-making
processes,® but the underlying structure of the agencies and the
decision-making process has not been substantially modified.

One additional shortcoming of the current statutory schemes
is worthy of mention. Congress has created a patchwork of
natural resource regulatory programs that have a collective
impact on any given resource. In the Bay-Delta, federal decisions
affecting the amount of water that may be diverted from the
Delta are entrusted to the Bureau of Reclamation, EPA, and the
two ESA agencies, the Fish and Wildlife Service and the National
Marine Fisheries Service. The potential for uncoordinated,
inconsistent, or conflicting decisions is high. This fragmentation
of federal decision making is not offset by an effective mandate to
integrate and coordinate the related sets of decisions.

The federal strategy was designed to create an overlay of
procedures and processes to compensate for the perceived
inadequacies of the statutory mechanisms for agency cooperation
and coordination, federal-state collaboration, and stakeholder
participation in decision making. In effect, the federal strategy

65. See Endangered Species Act of 1973 § 7, 16 U.S.C. § 1536 (1994).

66. On July 1, 1994, the Fish and Wildlife Service and the National Marine
Fisheries Service announced a series of policies designed, among other things, to
enhance the role of sound and objective science, increase the participation of affected
groups and stakeholders in development of recovery plans, and provide state wildlife
agencies with a greater role in carrying out the ESA. 59 Fed. Reg. 34,270-75 (1994).
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was intended to modify the federalism model embodied in the
statutes. It is important to emphasize that the individual
components of the overlay evolved over time. There was no
comprehensive procedural framework agreed upon in advance
and designed to be implemented in a step-by-step manner.
Rather, the components of the overlay emerged on an ad hoc
basis. Whenever it was clear the existing mechanisms were
inadequate, a new component was devised to address the
unresolved problems.

a. Coordination Among the Federal Agencies

A critical aspect of the procedural overlay was a full-scale
effort to coordinate federal activities affecting water supplies from
the Delta and its tributaries. The coordination effort involved
four federal agencies in three separate units of the federal
government. The four federal agencies were the Bureau of
Reclamation, located in the Department of the Interior, which
operates a major federal water project (the Central Valley Project)
diverting water from the Delta and its tributaries; the Fish and
Wildlife Service, also in the Department of the Interior, which is
responsible for implementing ESA protective measures for listed
fish species that spend more than half their life cycle in fresh
water; the National Marine Fisheries Service in the Department
of Commerce, responsible for ESA implementation for fish species
that spend half their life cycle in the ocean; and EPA, an
independent agency responsible for approval of state water-
quality standards or adoption of federal water-quality standards
where a state fails to adopt approvable standards.

Accountability for the federal coordinated effort was
centralized in the regional leaders of these four federal agencies
and, in an unusual move, in one Assistant Secretary under White
House guidance. I was the designated Assistant Secretary. It is
worth noting that from the outset Secretary of the Interior Bruce
Babbitt and his Chief of Staff made it clear that responsibility for
resolution of the conflict had been delegated and that results were
expected. This approach reflected Secretary Babbitt’s belief that
individual federal officials should be held accountable for
resolving large-scale natural resource management issues.

Additionally, it should be mentioned that the decision to
make an Assistant Secretary, rather than the Secretary, the
primary public spokesperson for the effort was not accidental.
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Since the task:was to induce a Republican Governor to adopt a
state solution at a time when other Department of the Interior
initiatives on western resource issues closely identified with
Secretary Babbitt—mining and grazing reforms in particular—
were encountering a decidedly negative reception, it seemed wise
to downplay the role of the Secretary. We were well aware that
the potential intrusiveness of a federal Bay-Delta solution could
in and of itself make it a target for Governor Wilson. We sought
to avoid opening a new front—a water front—in the so-called
“War on the West.”®’

I brought to my role as a team leader a deep-seated
commitment to candid dialogue with all the stakeholders; to open
and inclusive processes with good lines of communication and
many independent sources. of information; to empathetic
listening—not just active listening but truly empathetic listening,
trying to understand and share what a speaker is feeling; to team
building; and to problem solving. My team was composed of the
federal managers who had Bay-Delta responsibilities in the
Bureau of Reclamation, the Fish and Wildlife Service, the
National Marine Fisheries Service, and EPA. In the formal
federal structure, only the Bureau of Reclamation reported to me.
We developed a commitment to each other and to a joint
resolution of the Bay-Delta problems we confronted.

I also brought to my role no previous experience in Bay-Delta
issues and thus few, if any, preconceptions about the players and
their positions. Likewise, the players had few preconceptions
about me. Although the lack of previous involvement was a
significant handicap when it came to understanding the technical
aspects of the issues, it was an advantage as I sought to build
credibility for the federal effort. I did not have to work against
the grain of established perceptions.

Many members of the federal team took responsibility for
solving the whole problem we jointly faced, not just their agency’s
portion of the problem. Both EPA and Bureau of Reclamation
regional staff had the resources, and demonstrated the insight
and commitment, to bring their agency’s expertise to bear on

67. The term “War on the West” has been widely used in the media and
elsewhere to refer to the policies of the Clinton Administration relating to western
natural resources management. The term was coined by people who perceive the
Clinton Administration’s grazing and mining policies, among others, to have adverse
impacts on western resource-dependent communities.
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finding flexible, cost-effective solutions to the entire panoply of
water-quality and ESA issues on the table. In this context, a cost-
effective solution is one that provides the most environmental
protection for the least amount of water. Although we were
frequently asked to “speak with one voice,” we recognized that
agencies with such significantly different missions cannot do so.
We endeavored, however, to minimize conflicts in our positions
and, thus, to speak as a chorus in harmony.

We sought from each of the federal agencies a commitment
to identify any decisions that would have an impact on Bay-Delta
water diversions, to coordinate the timetables of those decisions,
and to develop a clear, concise, and accurate explanation of the
collective impact the agencies’ decisions would have on water
supplies. This aspect of the coordination effort required
considerable attention, not only because three of the agencies did
not report to me but also because of a long-standing pattern in at
least one of the agencies'of resistance to firm deadlines for
decisions. The resistance was in part a product of inadequate
resources to deal with the dramatically increasing ESA workload.

The four agencies held joint briefings and joint press
conferences and participated jointly in the state’s workshops and
hearings on water-quality standards. The name for the four-
agency coordination effort, “ClubFed,” originally  produced
chuckles and some derisive comments but soon came to symbolize
an effective coordination effort.

b. Collaboration with the State

If the federal effort was to lead to a state solution, a
necessary component of the federal strategy was collaboration
with State of California water officials. Collaboration was critical
to alleviating the federal-state tensions created by federal
decisions under the Clean Water Act and the ESA that were
perceived by state officials as unilateral actions without any
meaningful involvement of state officials. To achieve such
collaboration, the state and federal representatives needed to
abandon the initial partisanship evident in Governor Wilson’s
charges of federal preemption of state water policy and federal
charges of state abdication of state responsibility to protect the
Bay-Delta’s natural resources. Thus, part of the federal strategy
was a consciously nonpartisan effort aimed at mutual gains for
state and federal leaders to be achieved by collaborative
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resolution of the Bay-Delta problems. And, after our first forays
in the name of mutual gains, we received a cautiously positive
response from state officials.

State and federal officials began a painfully slow march to a
joint Framework Agreement, which was signed in the summer of
1994 and which embodied a commitment to cooperate on three
levels in the Bay-Delta: (1) day-to-day operations of state and
federal projects to accommodate water-quality standards and
ESA protective measures; (2) water-quality standard setting, with
the State committing to reinitiate its state standard-setting
process; and (3) development of a joint state-federal comprehen-
sive long-term strategy for better management of the Delta.®®
The day-to-day coordination of the projects had actually been
instituted many years before. The agreement simply memorial-
ized the practice. And by the time the last of the many signatures
was obtained on the framework agreement, the State had long
since reinitiated its standard-setting process.

Beyond mere expressions of agreement to work together more
effectively, the framework agreement institutionalized the state-
federal collaboration in the form of two new entities: CALFED,
a group of California and federal water officials charged with
overseeing the collaborative effort, and a new planning entity,
now known as the CALFED Bay-Delta Program, to undertake the
long-term planning process.®

¢. Inclusive Forums for Bay-Delta Stakeholders

Another component of the federal strategy was the creation
of a variety of forums designed to allow stakeholders to evaluate
and comment on alternative solutions to the Bay-Delta problems.
Federal representatives also participated in forums established
by others that led to a greater degree of consensus on appropriate
solutions. The processes we undertook were designed to

68. FRAMEWORK AGREEMENT BETWEEN THE GOVERNOR’S WATER PoLICY COUNCIL
OF THE STATE OF CALIFORNIA AND THE FEDERAL ECOSYSTEM DIRECTORATE 3 (1994) (on
file with the University of Colorado Law Review).

69. See id. at c-1 to -2. The CALFED Bay-Delta Program is a joint effort by
state and federal resources agencies to develop solutions to the problems affecting the
Bay-Delta system. The solution-finding process focuses on ecosystem quality, water
supply reliability, water quality, and the vulnerability of Delta levees and channels
to natural disasters. NOTICE OF INTENT TO PREPARE AN ENVIRONMENTAL IMPACT
STATEMENT, CALFED BAY-DELTA PROGRAM 1 (Mar. 1996).
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supplement the statutory procedures available under the Clean
Water Act and the ESA. They were not formal consensus-
building processes with all the players at the table on a regular
basis, but ad hoc, relatively inclusive processes. They were
designed to identify flexible means of implementing the Clean
Water Act and ESA mandates that would minimize disruptions
to water supplies. They were also designed to overcome
suspicions about federal science being driven by predetermined
policy decisions and to break the traditional mold of ESA
consultations that were closed to the public.

For example, when it became clear that the scientific basis
for proposed ESA protective measures was widely disputed, a
day-long forum was convened to address key scientific issues.
Federal scientists and technical experts for the various
stakeholders participated in the forum. At the end of the day, the
nonscientists tended to conclude that no one had won the
scientific debate on one major ESA issue because no party to the
forum could demonstrate solid scientific support for its approach
to the issue. The day-long science forum was a critical step in
reducing various parties’ commitment to their particular
technical approach to ESA protection, thereby increasing their
willingness to compromise.

Despite these attempts at inclusion, one of the shortcomings
of the federal strategy, as we learned late in the game, was the
failure to be sufficiently inclusive in our various forums.
Omission of key stakeholders, especially water users north of the
Delta, jeopardized both the final closure efforts and later
implementation efforts.

3. Building the Interest-Group Pressure for a
Solution

The last component of the federal strategy was a concerted
endeavor to build interest-group pressure on Governor Wilson
and President Clinton for approval and implementation of Bay-
Delta water-quality standards. We sought to influence the
balance among the Bay-Delta interest groups so that the weight
on the “set the standards” side was greater than the weight on
the “delay some more” side.

The gridlock in the Delta was a threat to voluntary water
transfers from agricultural to urban use, a water reallocation
strategy the business community had embraced. As long as
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adverse impacts on fish populations led to restrictions on Delta
diversions, transfers of Delta water would be limited. Interest-
ingly enough, the gridlock was also a potential threat to the
ratings of southern California municipal bonds. Thus, the
business community had a clear interest in ending the gridlock on
setting standards for the Bay-Delta.

With assistance from various business groups and urban
water users, I traveled throughout California urging the business
community to “hold the feet of both federal and state officials to
the fire” to resolve the water-quality issues in the Bay-Delta.
Considerable behind-the-scenes work was also done by the urban
water users. The business leaders responded with a series of
letters to the President and the Governor. One letter declared:
“The continued gridlock in setting standards for the Bay-Delta is
simply unacceptable.” It was signed by, among others, the heads
of BankAmerica Corporation, Wells Fargo Bank, the Federal
Reserve Bank of San Francisco, TransAmerica Corporation,
Southern California Edison, Pacific Gas & Electric Company, and
San Diego Gas & Electric Company.” The Los Angeles Times
noted the “unusual alliance” on a water issue and the prospect
that the letter would put election-year pressure on Governor
Wilson, a prospect clearly intended by the signers and the
instigators.” '

The federal strategy was implemented in political-campaign
style. The vision of state-federal cooperation in protecting the
Bay-Delta with minimum adverse impacts on water supplies was
articulated in water conferences, in meetings with reporters and
editorial boards, and in never-ending sessions with interest-group
leaders.

But we fell short. In mid-December, just days before the
December 15, 1994, deadline on which the federal agencies had
agreed to announce a raft of Bay-Delta decisions, we faced the
prospect of two separate press conferences. One would be led by
a federal official—a regional EPA official announcing final EPA
water-quality standards and other federal actions; the other
would be led by a state official—announcing a draft water-quality
plan for the Bay-Delta that contained, in the judgment of federal

70. Letter to President Clinton and Governor Wilson (June 30, 1994) (on file
with the University of Colorado Law Review).
" 71. Marla Cone, Businesses Push for Federal-State Accord on Delta Water Use,
L.A. TIMES, July 22, 1994, at A3.
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ESA scientists, inadequate protections for listed species. The
federal and state proposals were still many thousands of acre-feet
apart. A separate environmental proposal called for even higher
flows for Bay-Delta protection. We faced the prospect of further
delay, further lawsuits, and further uncertainty for water users
and for the Bay-Delta environment.

D. The Final Compromise: The Wisdom of the
Environmental Community

Then, a farsighted judgment call by the environmental
community—in.  fact, by one independent-thinking
environmentalist—intervened. The shrewd call was based on the
following reasoning. Once the State had proposed its water-
quality plan, the environmental community would have little
ability to leverage any improvements in the plan. Thus, the
leaders of the environmental community needed to signal their
willingness to compromise before the December 15
announcement, and encouraged the federal ESA scientists to do
the same. That shrewd call led to three days of nonstop
negotiations and the triumphant announcement of the Principles
for Agreement by the Governor, Secretary Babbitt, and
Administrator Browner.

The federal government and the env1ronmental community
agreed to use the joint agricultural-urban proposal as the base
document for the final negotiations. That concession essentially
set a cap on the amount of water available for environmental
protection. The marathon round of negotiations developed
month-by-month limitations on exports out of the Delta; specific
monitoring criteria for the imposition of state water-quality
standards; other protective measures; a commitment by the
federal government to purchase any additional water beyond that
provided in the Agreement and needed for ESA protection efforts;
a method to integrate into the Agreement water committed to
environmental uses under existing law; a commitment by water
user groups to fund some nonflow protective measures, such as
fish screens; and state and federal actions needed to implement
the Agreement. Buried in that list are many explosive issues that
were resolved in firm but generally friendly bargaining.

The final sticking point was the State’s insistence on a
federal commitment to limit regulatory reallocations of water for
ESA purposes over the three-year period of the Agreement to the
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amounts specified in the Agreement. Any additional water
needed for fish protection would have to be purchased by the
federal government. The environmental community balked at
that proposal. A major component of the Agreement was nonflow
fish protective measures, drawn from the agricultural-urban
proposal, that would require significant new funding. The
agricultural and urban interests had emphasized that the
nonflow measures supplemented the flow measures and made the
Agreement more comprehensive, moving it toward an ecosystem
management approach. Much of the funding for the nonflow
measures was to come from the water-user groups. But no firm
commitments of user money were embodied in the draft
Agreement. ‘

The environmental community would not agree to an
outcome where the federal government firmly committed to
finance any additional water needed for ESA protection while the
water-user groups declined to put up firm money for the nonflow
measures. On that ominous note, the discussions came to a halt
late one evening. By the time the discussions reconvened, a
flurry of phone calls had occurred and Secretary Babbitt had
extracted from Metropolitan Water District an unequivocal
guarantee of $10 million toward the nonflow measures. .With that
logjam broken, the drafting began in earnest.

As the Agreement came to closure, all the parties at the table
perceived they would probably be better off with the Agreement
than without it. On the morning after, many had second
thoughts. That is the nature of a group bargaining process where
one’s participation leads to a growing understanding of the needs
of other interests and a growing commitment to reaching an
agreement.

IV. CONCLUSIONS

What can we learn from the Bay-Delta accord that might be
applicable elsewhere?
" One lesson I would draw from the Bay-Delta experience is
that open, inclusive, and collaborative processes are critical to .
making decisions that will have a reasonable shelf life. Such
processes do not mean that the decisions entrusted by law to
federal officials are to be delegated to a group decision-making
process. Rather, such processes assure there will be a genuine
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search for alternative solutions that provide mutual gains
whenever possible. .

The existing models of federalism embodied in the Clean
Water ‘Act and the Endangered Species Act can and should be
made to work more effectively even without statutory changes.
The agencies administering those statutes have the discretion to
create an overlay of procedures and processes that will foster the
interagency cooperation and coordination and the collaborative
forums that are urgently sought by all affected by federal
decisions. The Bay-Delta accord appears to be holding with no
significant legal challenges. I believe the accord’s durability even
in these uncertain times is due in large part to the open,
inclusive, and collaborative processes that characterized its
development.

As the Endangered Species Act is revised, we need to bear in
mind that the ESA contains hardly a word about inclusive
processes—even though it was passed in an era of increasing
mandates for citizen participation. The strident calls for opening
up ESA decision making are the result of genuine frustration
with relatively closed processes. For processes to be genuinely
open, inclusive, and collaborative, the decision makers must
acknowledge that experts and nonexperts alike have legitimate
opinions that should be considered in the process. To assure that
federal natural resources statutes are administered in a manner
that will produce the increased flexibility, greater inclusiveness,
and enhanced responsiveness to economic concerns that
reformers seek, both statutory changes and changes in agency
cultures will be required. Where agency cultures foster the view
that nonexperts do not have a legitimate role in “scientific”
decisions that are in fact mixed scientific and policy decisions, the
agency cultures stand in the way of reform.

The Bay-Delta experience also demonstrates that
collaborative processes alone—regardless of how inclusive and
how well managed they are—often will not guarantee that long-
term, national values receive adequate protection. Water users
frequently need external incentives to put water on the table for
environmental protection—whether those incentives are federal
mandates, federal dollars, or something else. Absent the
mandates of the Clean Water Act and the ESA, there would be no
Bay-Delta Agreement and, therefore, no enhanced protection for
the natural resources in that system. In this era of devotion to
devolution and shrinking federal budgets, we will need to seek
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creative incentives to assure that we satisfy our intergenerational
obligation to leave for the future some wild places and working
ecosystems to support human life. And we may not find enough.
So, we should be wary of the haste to embrace devolution and
precipitous federal budget cutting.

The overlay of participatory and collaborative processes that
led to the Bay-Delta Agreement evolved on an ad hoc basis to
meet the needs of the participants. There is no one-size-fits-all-
process paradigm for watershed protection efforts. For each
watershed, the participants need to evaluate alternative models
and figure out what process fits the scale of the problem, the
types of issues and the preferences of the interest groups, and
what process will facilitate the types of long-term outcomes and
relationships the participants seek.

Finally, and not defensively, the federal government will
continue to have a role in natural resource decision making. The
Bay-Delta accord demonstrates that federal decision-making
processes are not irretrievably broken. But they may well need
to be revamped. In the case of the Bay-Delta, the revamping took
the form of a creative team effort committed to solving human
problems, not just carrying out federal mandates.

On a more cautionary note, any accord that is just a piece of
paper with multiple signatures is not an end but a beginning. It
is the beginning of an effort to assure fair and effective
implementation of the parties’ agreement.”” With the winds of
change in the Congress, the December 1994 Bay-Delta truce is
fragile, if not already partially broken. Legislative efforts are
underway to revamp one of the statutes assumed by all to be an
underpinning of the Bay-Delta accord and to transfer the federal
water project to user management. The statute sought to be
revised dedicates water and money to fish and wildlife restoration
in the Bay-Delta and its tributaries. Additionally, it should come
as no surprise that a number of lawsuits have been filed
challenging the Agreement on both substantive and procedural
grounds.” Although no decisions on the merits have yet been

72. For an overview of developments since the signing of the December 15, 1994,
Agreement, see McClurg, supra note 46, at 4-13; The Bay-Delta Process: A Roadmap,
CAL. ENVTL. INSIDER, Feb 15, 1996, at 6-11.

73. See, e.g., Stockton East Water Dist, v. U. S., CIV-F-93-5896-OWW (E.D. Cal.
first amended complaint filed Sept. 22, 1995); County of Joaquin v. State Water
Resources Control Bd., No. 95CS01642 (Cal. Super. Ct. County of Sacramento filed
July 7, 1995) (dismissed on ground United States was indispensable party that could
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issued, the litigation casts a shadow over the ultimate viability of
the Agreement.

~ The next chapter in the Bay-Delta will be a retrospective on
whether the accord has been implemented fully and effectively,
and whether it has brought on-the-ground improvements to the
natural resources of the Bay-Delta and increased certainty for
water users dependent on the Delta and its tributaries.

not be joined); San Joaquin Tributaries Ass’n v. State Water Resources Control Bd.,
No. 95CS01432 (Cal. Super. Ct. County of Sacramento filed June 16, 1995). The
various suits included claims that the Bay-Delta Agreement and/or State Board of
Bureau of Reclamation actions implementing the Agreement violated vested water
rights, provisions of the state Water Code, and/or the California Administrative
Procedure and Environmental Quality Acts.






