
RATIONALIZING THE CONSTITUTION

STEVEN D. SMITH*

Unafflicted by false modesty, James Wilson observed that the
United States Constitution, for which he had been one of the
principal architects, represented "the best form of government
that has ever been offered to the world."1 Wilson's sanguine view
was common in the founding period. The Constitution was
"unquestionably the wisest ever yet presented to men," Thomas
Jefferson said, and was "competent to render our fellow-citizens
the happiest and securest on whom the sun has ever shone."2

Such confidence grew out of the assumption that the Consti-
tution was unlike anything that had come before, not only in
degree, but also in kind; it represented the first time in history
that a government had been constituted on the basis of "reason."
Of course, the founders were not naive; they knew perfectly well
that politicians and rulers before their time had engaged in
reasoning. Statesmen in classical Greece and senators in Rome
had deliberated and debated. English common lawyers had
developed an intricate practice of reasoning and indeed had
regarded the common law as in some sense an embodiment of
reason.3 But in those contexts, reason had played a peripheral or
incremental or perhaps merely epiphenomenal role. The basic
forms and structures of government had always resulted either
from violence or from willy-nilly accretions of tradition, ambition,
fortune, and fortuity. Machiavelli had described the common
view: "[W]orldly events are so governed by fortune and by God,
that men cannot by their prudence change them .... "'
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This Constitution defied and transcended such fatalism,
however, because it was actually designed by reason. James
Wilson summarized the happy and unprecedented situation:

Governments, in general, have been the result of force, of
fraude, and accident. After a period of six thousand years has
elapsed since the creation[,] the United States exhibit to the
world the first instance.., of a nation... assembling volun-
tarily, deliberating fully, and deciding calmly concerning the
system of government under which they wish that they and
their posterity should live.5

In short, a fortuitous conjunction of circumstances-contem-
poraries would have called it providential-had permitted the
citizens of this country to create a constitution that would be the
expression and embodiment of reason. In constructing their new
Republic, Americans had "steered by the compass of Reason,"6 as
Henry Steele Commager puts it, and had thereby founded, as
Commager's title suggests, The Empire of Reason.

This particular faith, unlike many others, seems to have
survived and even grown stronger during the intervening two
centuries. Thus, while regarding with suspicion or sometimes
even repudiating much of the specific content of the founders'
political thought, modern constitutional lawyers and scholars
cling to the notion of the Constitution as a manifestation or
embodiment of "reason." The assumption that constitutional law
is or should be the preeminent point at which "reason" directs or
supervises our political affairs animates much of the work of
constitutional scholars such as Ronald Dworkin, Laurence Tribe,
Bruce Ackerman, and even Robert Bork.7 Cass Sunstein proudly
observes that "[w]e may thus understand the American Constitu-

5. Quoted in HENRY STEELE COMMAGER, THE EMPIRE OF REASON 189 (1977).

Compare this with Alexander Hamilton's statement in the first paragraph of the first
essay of what we now know as The Federalist Papers: "[I]t seems to have been
reserved to the people of this country, by their conduct and example, to decide the
important question, whether societies of men are really capable or not of establishing
good government from reflection and choice, or whether they are forever destined to
depend for their political constitutions on accident and force." THE FEDERARLIST No.
1, at 87 (Alexander Hamilton) (Isaac Kramnick ed., 1987) (emphasis added).

6. COMMAGER, supra note 5, at 40.
7. Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47

IND. L.J. 1, 2-19 (1971). For an illuminating discussion of the similarities between
scholars often regarded as antagonists, see ROBERT F. NAGEL, JUDICIAL POWER AND
AMERICAN CHARACTER 27-43 (1994).
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tion as having established, for the first time, a republic of rea-
sons."

8

Nor is it only scholars who celebrate the connection between
constitutional law and reason; judges articulate similar notions.
Thus, in claiming the authority to call the nation to order over
what may be the most deeply divisive issue of our time-abor-
tion-Supreme Court justices explain that their constitutional
decision is legitimate and worthy of the nation's respect because
it is based on "reasoned judgment."9 John Rawls confirms the
justices' assumption: "[T]he court's special role makes it the
exemplar of public reason.""°

It is a happy union, this marriage of reason and law consum-
mated by the Constitution--or at least it looks happy in its public
appearances. But as often happens when we consider a seem-
ingly blissful marriage, suspicions inevitably arise. Some
relationships seem too good to be true. So we proudly proclaim
that the Constitution embraces reason-but then pause to
wonder. What exactly does this proclamation mean? How does
constitutional law express--or manifest, or embody-reason?
And what exactly is "reason"?

This essay reflects upon one question" prompted by the
ostensible union of reason and constitutional law: Why is it that
in contemporary constitutional discourse, reason so often seems
to operate retrospectively? Judges and especially legal scholars
are engaged in a massive effort to supply reasons for constitu-
tional decisions after those decisions have been made. The fact is
so obvious and so familiar that it scarcely occasions comment, but
it nonetheless provokes troubling questions about the constitu-
tional enterprise of subjecting human affairs to the governance of
reason. This essay discusses this phenomenon of retrospective
reasoning and reflects on its significance for the aspiration to
embody reason in constitutional law.

8. CASS R. SUNSTEIN, THE PARTIAL CONSTITUTION 20 (1993).
9. Planned Parenthood v. Casey, 505 U.S. 833, 849 (1992) (plurality opinion).
10. JOHN RAWLS, POLITICAL LIBERALISM 216 (1993).
11. Some of the other questions listed above will be addressed in the larger work

from which this essay is derived.
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I. REASONING AND RATIONALIZING

The discussion needs to begin by noticing a familiar distinc-
tion. In everyday life, we commonly distinguish between "rea-
sons" and what we often call "rationalizations." You say you did
something for certain reasons. Someone critical of what you did
may argue that your reasons are bad or misconceived. Or she
might make a different kind of criticism; she might say, "You're
just rationalizing." This criticism might be taken to imply that
the reasons you have advanced are bad ones, but it need not be
understood in that way. Primarily the criticism makes a different
point: It suggests that what you now present as "reasons" were
in fact invented after you had already acted. You are now trying
to justify an action actually performed because of some other,
probably less admirable, motive.

Reasons, in this usage, are grounds that we are conscious of
before acting and that in fact motivate our actions. Rationaliza-
tions are excuses that we manufacture after the fact to justify
actions that were in reality performed for different reasons or
because of other motives. Reasons are ex ante; rationalizations
are post hoc.

Still, one might wonder why the term "rationalization"
generally carries pejorative connotations, or why the assertion
'You're just rationalizing," if convincing, is typically regarded as
a cogent or even decisive criticism. Shouldn't the only question
be whether the rationalization offers persuasive grounds for an
action or decision? If a rationalization is persuasive, then doesn't
it follow that the person offering the rationalization acted
properly, even if she has not described her actual ex ante motives?
Suppose, in other words, that something offered as a reason is
really a rationalization-so what?

One plausible answer to this question might distinguish
between the desirability or moral quality of the action and the
wisdom or moral quality of the actor. Even if a rationalization
can persuasively show that your action was for the best, in other
words, you still do not deserve commendation if you acted for
other, less admirable, motives. Suppose, for example, that you
act selfishly in an effort solely to promote your own interests; but
because you miscalculate the consequences of your action, you
end up primarily benefiting someone else instead. The benefit
you inadvertently confer earns you no praise; selfishness does not
become laudatory by being joined with incompetence.

[Vol. 67
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So it is cogent to show that a proferred reason is merely a
rationalization, whether or not the rationalization itself is
persuasive. And our everyday discourse reveals that we under-
stand this. Accused of rationalizing, we may confess or we may
deny, but we do not typically respond with "Sure, I'm rationaliz-
ing. So what?"

Given our usual condemnation of rationalizing, it is notewor-
thy that in constitutional discourse a different set of assumptions
seems to obtain. Lawyers, judges, and legal scholars-especially
legal scholars-routinely and unapologetically engage in a
practice that has all the symptoms of rationalization and that
they may even describe as rationalization. 2

II. THE RATIONALIZING ENTERPRISE

Constitutional discourse exhibits rationalization at several
levels. The first level involves the kind of thinking and argumen-
tation practiced by lawyers and judges. Though forced to argue
in the terms of the formulaic three- and four-part doctrinal tests
that have come to dominate most areas of constitutional law,
lawyers may understand that these tests are highly malleable
and hence can be used to justify a variety of results. Conse-
quently, an argument in these terms is not likely of its own force
to determine how a case is actually decided. 3 So lawyers
understand that the truly persuasive factors, or what we might
think of as the "real reasons," must somehow be packed into
arguments and briefs around the more overtly doctrinal
arguments-perhaps, as appellate litigators sometimes empha-
size, in the statement of the facts.'4

12. Although in this project I am concerned with constitutional reasoning, I do
not mean to suggest that the phenomenon of rationalization is limited to
constitutional law. Much of the discussion in this essay seems applicable to law and
legal scholarship generally; and some of the discussion draws on sources not
primarily concerned with constitutional law.

13. For a cogent discussion and criticism of this formulaic discourse, see ROBERT
F. NAGEL, CONSTITUTIONAL CULTURES 121-55 (1989).

14. See, e.g., JEAN APPLEMAN, PERSUASION IN BRIEF WRITING 2-3 (1968):
Reacting as mortals, [judges] are no more persuaded by cold, lifeless
syllogisms than are other mortals. Rather, they must first become
interested in the case and then be made to see its rightness or
wrongness-that justice and equity are on the side of the advocate ....
And if the attorney can so present the facts, sincerely, but without
exaggeration or hysteria, that the courts will react to them as he did, they
will find a way of shaping the law to meet the desired results.
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Likewise, since the days of the Legal Realists it has become
almost a hackneyed point that the factors or reasons that lead a
judge to favor a particular decision are often quite different from
the reasons or arguments supplied in the opinion to justify the
decision. Judge Joseph Hutcheson offered one well-known (if
somewhat idiosyncratic) version of what often happens.
Hutcheson distinguished between "the judgment or decision, the
solution itself' and "the apologia for that decision"' or "the rational-
ization." The process by which a judge reaches a decision consists
of "feeling or 'hunching out,"' while the post-decision process
amounts to "the logomachy, the effusion of the judge by which
that decree is explained or excused."' 5

This phenomenon has generated a familiar distinction
between two different phases of a judicial decision: In the first,
or "discovery," phase the judge reaches a tentative decision on
what may be nonlegal grounds, and in the second, or "justifica-
tion," phase the judge explains or supports the decision using the
language and doctrines of law (or, in the perhaps merely hypo-
thetical case in which no such explanation can be devised, starts
over again). Although the position allowing for differences in the
way that legal decisions are "discovered" and "justified" has been
criticized,"6 by and large the legal culture seems quite untroubled
by the two-phase account. 7

Nonetheless, at the level of lawyerly advocacy and judging,
the phenomenon of rationalization remains somewhat controver-
sial, and therefore somewhat veiled. But rationalization comes
fully out of the closet, proudly and without embarrassment, in
scholarly criticism and analysis. To be sure, legal scholars often
discuss the reasons explicitly given for decisions in judicial
opinions. But scholars also commonly suppose that this sort of
discussion is only the first, and the most superficial, part of a
scholarly analysis. The law review literature frequently reflects
an assumption that the sorts of doctrinal reasons given by judges
are at best a surface account or starting point and that the job of
the scholar is to go behind or beneath the official explanations to

15. Joseph C. Hutcheson, Jr., The Judgment Intuitive: The Function of the
"Hunch" in Judicial Decision, 14 CORNELL L.Q. 274, 279 (1929).

16. See, e.g., RUGGERO J. ALDIsERT, OPINION WRITING 31-34 (1990).
17. See, e.g., PAUL BREST, PROCESSES OF CONSTITUTIONAL DECISIONMAKING 3-5

(1975); RICHARD A. WASSERSTROM, THE JUDIcIAL DECISION 25-30 (1961).
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examine the real reasons that justify (or fail to justify) a decision.
Indeed, the sort of article that limits itself to reviewing and
assessing the doctrinal reasoning actually presented in a judicial
opinion is typically thought worthy of a modest student note or
comment, but not of serious professional legal scholarship.

So the fact that the reasons given for a decision in a judicial
opinion may be conclusory or superficial or simply wrong-and
from a scholarly perspective, judicial opinions nearly always
exhibit at least one of these deficiencies-provides no sufficient
basis for condemning the decision. On the contrary, authors of
law review articles often seem to take it for granted that the
reasons given in an opinion will be incomplete or suggestive at
best and that noting this incompleteness is merely a sort of
mandatory preliminary gesture before the serious work of
proposing and examining real justifications for the decision can
begin. It would be only a slight overstatement to say that the
analysis contained in the hundreds of volumes of law review
literature published each year takes this to be its primary
task-that is, penetrating the official accounts offered in judicial
opinions in order to reveal or invent the real reasons that may
support the courts' decisions, and then subjecting those real
reasons to scholarly examination.

Thus, legal scholarship-especially constitutional scholar-
ship-is at its core an enterprise of rationalization."8 Indeed, by
the time the scholarly analysis can be supplied, a case will
typically already have been argued and decided, and in fact will
be a year (or perhaps several decades) old. So any scholarly
justification offered for a decision will necessarily be post hoc.

18. Of course, legal scholars do not always end up approving constitutional
decisions; often they criticize these decisions. It nonetheless seems fair to
characterize constitutional scholarship broadly as a rationalizing enterprise because
this scholarship typically justifies constitutional decisions in two senses. First, the
bulk of constitutional scholarship has sought to support and justify the landmark
constitutional decisions such as Griswold v. Connecticut, 381 U.S. 479 (1965), Roe v.
Wade, 410 U.S. 113 (1973), New York Times v. Sullivan, 376 U.S. 254 (1964),
Brandenburg v. Ohio, 395 U.S. 444 (1969), and especially Brown v. Board of
Education, 347 U.S. 483 (1954). See infra notes 20-26 and accompanying text.
Indeed, scholarly criticism of lesser decisions often consists precisely of arguing that
these decisions do not adhere to or fulfill the promise of these landmark cases.
Second, even in criticizing particular decisions legal scholars typically reaffirm and
provide accounts (inevitably, if the accounts are to serve as standards for criticizing
particular decisions, supportive accounts) of the overall enterprise of constitutional
law and judicial review.

1996]
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Though made with reference to several particular scholars, Judge
Posner's observation might easily be generalized:

Notice ... the belatedness of the type of constitutional
theorizing illustrated by Strauss and Amar-Widavsky, and in
the case of abortion by Dworkin as well. Constitutional issues
percolate in the lower courts for years before they reach the
Supreme Court. Yet scholarly interest in the issues rarely
perks up until the issue has not only reached the Supreme
Court but been decided by it. So mesmerized are constitu-
tional scholars by the Supreme Court... that often they delay
too long in writing to have a chance of having an impact on
constitutional law. By the time they reach the battlefield, the
battle is over.19

If the scholarly analysis will be post hoc, it will also, not
necessarily but in all likelihood, be a justification that would not
have occurred to the judges themselves. Of course, whether from
modesty or strategy, a scholar may sometimes ascribe a theory or
justification to the judges, rather than claim personal credit for
having invented it. Thus, in commending a controversial
affirmative-action decision, Ronald Dworkin suggests that the
majority opinion by Justice Brennan "contains two different
arguments"-an "explicit" and, unfortunately, demonstrably
defective argument, but also a "much more successfur' argument
that was not explicitly made and hence "must be reconstructed
from independent remarks.""° More typically, however, the legal
scholar does not even pretend that the judge was conscious of or
actually motivated by the sort of reasoning that the scholar may
offer in justification of a decision. (And one suspects that judges
might sometimes be less than comfortable with the academic
rationalizations offered in behalf of their decisions.)

The rationalizing enterprise is perhaps most conspicuous
with respect to decisions of the Warren Court that were (and
sometimes remain) controversial in the general population but
that are popular within legal culture-decisions like Griswold v.
Connecticut or, in the aftermath but still in the spirit of the
Warren Court, Roe v. Wade. Of course, Brown v. Board of
Education is the leading example. Few legal scholars, it seems,
have been satisfied with the reasoning of the Court's opinion in

19. RICHARD A. POSNER, OVERCOMING LAW 214 (1995).
20. RONALD DWORKIN, A MATTER OF PRINCIPLE 326-27 (1985).
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Brown. The opinion limits itself to discussing the school setting.
Its argument seems narrow-and probably also disingenuous,
when in retrospect we know that the Court would shortly
repudiate the "separate but equal" principle across the board and
without further explanation. Brown's reliance on questionable
social science studies has also seemed objectionable.2'

At the same time, virtually all legal scholars agree that
Brown reached the correct result. Indeed, Mark Tushnet has
observed that "[flor a generation, one criterion for an acceptable
constitutional theory has been whether that theory explains why
[Brown] .. .was correct."2 Consequently, for forty years legal
scholars (including myself)23 have been inventing new and better
justifications for the Brown decision.

Of course, scholarly rationalizations vary in zeal and scope.
A good deal of law review literature focuses on particular
decisions, or on small clusters of decisions, without proposing any
general theory of constitutional law. We might think of this sort
of scholarship as ad hoc post hoc rationalization. More ambitious
scholarship seeks to rationalize entire areas of constitutional law,
or even the whole of constitutional law.

A prominent example of grand rationalistic scholarship is
Bruce Ackerman's project entitled We the People.24 Ackerman
roams about the whole domain of constitutional law, offering
innovative interpretations of constitutional cases and events
ranging from the Reconstruction Amendments to the Lochner era
to the New Deal, and including his own justifications for contro-
versial modern cases like Brown and Griswold. At the heart of
Ackerman's revisionist history is the novel idea that the Constitu-
tion can be amended in ways other than the one described in
Article V. Thus, Ackerman considers the reelection of Franklin
D. Roosevelt in 1936 to have signified or crystallized a
major-indeed, a transforming-constitutional amendment.
Though never written out in the way that most other amend-

21. See, e.g., Wenona Y. Whitfield, Brown v. Board of Education: A Substitute
Opinion, 20 S. ILL. U. L.J. 15, 15 (1995) ("I adamantly reject the notion that the basis
of the plaintiffs' rights should be placed on social science data.").

22. Mark V. Tushnet, Reflections on the Role of Purpose in the Jurisprudence of
the Religion Clauses, 27 WM. & MARY L. REV. 997, 999 n.4 (1986).

23. See Steven D. Smith, Brown v. Board of Education: A Revised Opinion, 20
S. ILL. U. L.J. 41 (1995). See generally Symposium, Brown v. Board of Education, 20
S. ILL. U. L.J. 1 (1995).

24. BRUCE AcKERMAN, 1 WE THE PEOPLE: FOUNDATIONS (1991).
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ments have been (mainly because it was never presented to the
people or described as a constitutional amendment), the content
of the New Deal Amendment is something like 'The activist state
is hereby approved."

Ackerman's revisionist constitutional history is palpably
rationalistic in all of the relevant respects. Plainly it is offered
after-decades after-the cases and events it discusses. More-
over, it turns out that the major modern cases were correctly
decided (although the reasoning actually offered in the opinions
was often obscure or deficient) because they correctly extracted
the meaning of a constitutional amendment even though the
justices responsible for these decisions did not know they were
interpreting an amendment and even though the people who
adopted that amendment were not conscious of putting that
meaning into the amendment, or indeed of having adopted an
amendment at all.

Indeed, Ackerman's grand rationalization is interesting, bold,
and imaginative precisely because no one before Ackerman had
suspected the existence of the "activist state" amendment. (And
although Ackerman has now proclaimed the discovery of this
amendment, even scholars and judges of considerable imagina-
tion or ingenuity still find the discovery "startling" and "incredi-
ble,"2" or "bizarre."26) In short, decisions like Brown, Griswold,
and others enlarging the powers of the national government or
creating new rights were justified because the Supreme Court
correctly interpreted a provision of the Constitution that no one
knew existed.

III. Is RATIONALIZATION REASONABLE?

Of course, a rationalization offered by one judge or scholar
may be criticized by other judges or scholars. Perhaps the most
common form of criticism takes a straightforward approach; it
tries to show that the grounds or justifications offered in a
particular rationalization are unpersuasive. Thus, judges and
scholars routinely criticize a rationalization by trying to show
that it is somehow flawed on the merits. For example,
Ackerman's grand rationalization of constitutional law has been

25. POSNER, supra note 19, at 215.
26. Laurence H. Tribe, Taking Text and Structure Seriously: Reflections on Free-

Form Method in Contstitutional Interpretation, 108 HARV. L. REV. 1221, 1290 (1995).
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attacked on the grounds that it misdescribes or misunderstands
the cases it relies upon, or does violence to the constitutional text,
or distorts American history.27

In a given instance, these kinds of criticisms on the merits
may or may not be persuasive, of course. My interest here is in
a different kind of criticism that, perhaps surprisingly, is rarely
if ever made. Even if a particular rationalization offers what
could count as good justifications, isn't it still objectionable simply
by virtue of being a rationalization? In ordinary life, as noted
earlier, the assertion '"That's just a rationalization" has force even
if the rationalization supplies what might have been good reasons
for an action or decision. Why isn't the same true in legal and
constitutional discourse?

Suppose, for example, that the reasoning given in the opinion
in Brown v. Board of Education is demonstrably flawed, but that
later scholars-Alexander Bickel, Bruce Ackerman, Robert Bork,
Laurence Tribe, and others-have provided compelling alterna-
tive justifications for the decision. The alternative justifications
show that Earl Warren and his brethren got the right re-
sult-albeit not for reasons that they themselves understood or
articulated. We should be thankful, presumably, that they got it
right. But important questions remain.

For example, how should the later appearance of a persuasive
rationalization affect our evaluation of Earl Warren and the
Court on which he served? Should we conclude that they were
just lucky? Or perhaps that they were blessed with some sort of
special intuitive faculty, or juristic sixth sense, that pointed them
to correct results despite the palpable inadequacy of their explicit
reasoning? Neither supposition seems especially reassuring, but
what is the alternative? Perhaps they did understand the true
justification but for some reason declined to express it. But this
seems unlikely: If there was a better legal justification than the
one they gave, and if the Brown justices were actually aware of
the better justification, why would they conceal it? And why
would years or decades have to pass before the most astute legal
scholars manage to hit upon the true justification that the Court
knew all along but inexplicably concealed?

27. See, e.g., id.; Terrance Sandalow, Abstract Democracy: A Review of
Ackerman's We the People, 9 CONST. COMMENTARY 309 (1992) (book review).
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These questions about the Brown Court lead to a more
general question: What does the pervasive and typically unapolo-
getic practice of rationalization say about the sort of enterprise
constitutional scholars are engaged in? From the beginning, but
especially in modern times, constitutional discourse has been
depicted as an exercise of reason-indeed, as the principal place
where reason exerts itself on actual decisions regarding political
issues. But this depiction fits badly with an enterprise in which
it seems that the true reasons for a decision are frequently
unknown to the people making the decisions-i.e., the
judges-but instead have to be supplied years or even decades
later and by a different group of people-i.e., legal scholars.

This doubt is reinforced, I think, by one plausible response to
the previous questions about the Brown Court. Earlier I asked
how we should assess the Brown justices if we believe, as it seems
most scholars do, that the explicit reasoning offered by the Court
was deficient. Were the justices just lucky, or were they endowed
with some special faculty for reaching right results even though
they could not articulate why those results were right? One is
tempted to respond, I think, that these questions overlook the
obvious. We know that racial segregation is deeply wrong. So did
the justices in Brown. Who knows?-it is even possible that at
some level the justices in the Plessy v. Ferguson majority realized
this as well, although they managed to conceal this knowledge
from the nation, and perhaps even from themselves.

Just how to explain the wrongfulness of racial segregation in
a rigorous way may present a problem; after all, as Alasdair
MacIntyre has shown, modern moral theory is in considerable
disarray.28 We live in relativistic times, and relativism is not
conducive to cogent moral argumentation. But this difficulty does
not change the fact that we know segregation is wrong. So the
Brown justices did not need either luck or any special faculty;
they only needed the courage or integrity to do what they
knew-and what we all know, if we are honest-to be right. To
be sure, development of an adequate legal rationalization for that
decision may have awaited future thought and work. But after
all, the important thing is not getting the proper legal rationaliza-
tion but rather getting the proper result; and that is what the
Warren Court was good at.

28. ALASDAIR MACINTYRE, AFTER VIRTUE (2d ed. 1984).
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This is a tempting assessment, I think, and it may even be
right in some sense, at least with respect to Brown. But it also
leaves huge questions unaddressed. Suppose it is true that we all
somehow "know" that racial segregation is wrong: Still, how do we
know that, and what exactly do we mean when we say that
segregation is wrong? And should we so easily gloss over the
vexed question of the relationship between law and morality?

Most important for present purposes, the assessment I have
just given appears to sacrifice the long-standing claim of constitu-
tional law to be an enterprise governed by "reason." The assess-
ment suggests, rather, that some more mysterious and elemental
force (or perhaps Holmes's "felt necessities of the time"29) may
guide our convictions and decisions, leading us to "know" certain
things although we cannot articulate convincing reasons for them,
and thus relegating "reason" to a post hoc, epiphenomenal role.
This diagnosis might in the end be right, but it entails relinquish-
ing the claim that constitutional law is directed by reason.

In sum, the pervasive fact of rationalization in constitutional
discourse endangers the depiction of constitutional discourse as
an enterprise governed by reason. So we may ask: What is the
role of reason in constitutional law after all? Let us consider
three responses to the challenge posed by rationalization.

A. Rationalization as the Method of Reason?

The first response attempts to minimize the tension between
reasons and rationalizations. An enterprise may genuinely be
directed by reason, one might argue, even though the reasons are
produced and examined post hoc. Imagine a situation in which
we cannot reliably determine until after a decision is made
whether that decision is justified, or whether it is in accord with
reason. We might in this situation make a decision based on a
hunch or best guess and then examine the decision to see whether
it was justified. If it was, we would respect the decision, build on
it, continue in the direction it pointed. If it was not, then we
would revoke or revise the decision and move in a different
direction. This process might not be as linear, or as reassuring,
as one in which we could know in advance whether a decision is

29. OLIVER WENDELL HOLMES, JR., THE COMMON LAW 1 (1991) (first published
1881).
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justified. It is more halting, more hit-and-miss. But the process
might still be regarded as an enterprise governed by reason.

Scholarly defenses of the two-phase, discovery/justification
model of judicial decision-making already advocate something
like this view of how reason works. By this account, a judge
initially comes to favor a particular result not on the basis of "the
law" but rather because of other non-legal and perhaps non-
rational factors. But this admission does not subvert the legality
or rationality of judicial decisions because the judge still must not
actually make and announce the decision he favors unless his
predisposition or intuition or "hunch" can be rationalized in legal
terms. Law disciplines the judge post hoc, in a sense, but the
discipline is no less real for coming after the judge "discovers" the
result on other grounds. ° Reason might operate in the same way.

As the example of judicial decision-making suggests, this
depiction of rationalization-as-directing reason may be plausi-
ble-but only under certain conditions. First, post hoc rational-
ization seems most likely to be an actual directing force when the
rationalization is provided at least roughly contemporaneously
with the decision and by the same people or institutions that are
making the decision. Conversely, if the rationalization is
provided well after the decision and by people other than and
without authority over the actual decision makers, its power to
correct or redirect decisions diminishes. Second, in order to serve
as a meaningful disciplining or governing force, the method of
post hoc rationalization would need to be relatively determinate;
it must be able to show convincingly that some decisions within
a relatively narrow sphere are correct and others are not. On the
other hand, if the language of justification is sufficiently loose
that it can rationalize a wide range of decisions, then it seems
that the after-the-fact rationalization is more likely performing
the function we attribute to it in everyday life-that of apologist
or excuse-maker or spin doctor-than the function of director or
governor.

So can the rationalizing enterprise in constitutional law meet
these requirements? The first of these conditions is arguably
satisfied for judicial decision-making. In constitutional adjudica-
tion, discovery and justification are performed almost simulta-
neously and by the same person; the judge must check (or have

30. See WASSERSTROM, supra note 17.
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her law clerks check) to see whether there is a persuasive
rationalization before her decision even becomes final and is
announced to the public.

But the first condition is not satisfied with respect to the
rationalizing enterprise of legal scholarship. As discussed earlier,
legal scholars may be years in devising and evaluating possible
justifications for important judicial decisions. With respect to
landmark decisions such as Brown or Roe, many scholars have
criticized the reasoning offered in those opinions, but whether
adequate justifications can be devised (and if so, what the
plausible justifications are) remains a controversial issue even
today. Meanwhile, of course, the decisions become entrenched;
and the question of initial justification may become displaced, as
has happened with Roe, by the inertia of stare decisis.3' And even
if scholars move rapidly, they have no authority over judges; it is
questionable how much attention, if any, judges even pay to
academic writing. In this context, it is utterly farfetched to
suppose that the scholarly debates represent exercises in reason
that actually direct the judges' decisions in post hoc fashion.

The second requirement-the requirement, that is, of relative
determinacy-does not seem to be met in constitutional law
either at the stage of judicial decision-making or at the stage of
legal scholarship. On the contrary, the discourse of constitutional
rationalization is sufficiently loose that it does not operate as a
serious practical constraint on most constitutional decisions. The
question of legal determinacy has been hotly debated, of course,
and there is probably no across-the-board answer to that ques-
tion. It makes sense to suppose that some areas of law are more
determinate than others. But constitutional law surely does not
rank high on the scale of determinacy or precision. In area after
area, scholars demonstrate the ease with which nebulous
doctrinal tests composed largely of general or conclusory "prongs"
can be used to rationalize a range of different results.3 2 Religion
clause doctrine may be unusually incoherent, to be sure, but one
leading scholar's appraisal of that doctrine-that it is "so elastic

31. For example, the plurality opinion in Planned Parenthood v. Casey, 505 U.S.
833 (1992), expressed doubt about whether Roe had been properly decided but
nonetheless reaffirmed the decision, emphasizing the value of adhering to precedent.
James Boyd White praises the opinion for precisely this aspect. See JAMES BOYD
WHITE, ACTS OF HOPE 153-83 (1994).

32. See NAGEL, supra note 13.
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in its application that it means everything and nothing' 3 -- would
need to be toned down only slightly for many other areas of
constitutional law.

Of course, the inadequacy of legal doctrine to explain and
justify results is one reason why legal scholars typically feel
compelled to go beyond the grounds given in judicial opinions in
search of the real reasons that do or do not justify a decision. And
scholarly explorations may indeed bring to light different, and
perhaps more cogent, reasons for or objections to decisions. But
however one appraises the virtues of legal scholarship, it would
be implausible to suggest that scholarship makes the law more
determinate. On the contrary, legal scholarship has the effect of
multiplying the number of approaches and perspectives, and of
greatly extending the spectrum of arguments and reasons, that
can be used to justify or criticize a decision. Thus, legal scholar-
ship expands rather than restricts the scope of possible rational-
izations.

In sum, although it is imaginable in the abstract that an
enterprise might actually be governed or directed by reason even
though the reasoning occurs post hoc, that possibility simply does
not seem to fit the facts of rationalization in constitutional law.
So if we are to salvage the claim that constitutional law is an
expression of reason as against the pervasive fact of rationaliza-
tion, we need some other account of how reason directs the
enterprise.

B. The Cunning of Constitutional Reason

Before we turn to a second account of how rationalization
might converge with reason, it may be helpful to step back and
take a more panoramic view of the problem we are considering.
The specific question that provokes our discussion is how the fact
of pervasive rationalization should affect our judgments both
about particular cases and courts, such as the Brown decision and
the Warren Court, and about the general claim that constitu-
tional law is an expression of reason. But consider for a moment
the broad historical backdrop for that question.

33. Douglas Laycock, A Survey of Religious Liberty in the United States, 47 OHIO
ST. L.J. 409, 450 (1986).
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If we reflect on the development of our constitutional system,
it may seem remarkable how often actions or decisions that
seemed casual or trivial at the time, and that may have been
taken almost without thought, come to have tremendous and
sometimes beneficial significance in our political development.
Take the Bill of Rights. Contrary to his earlier position, and in
order to satisfy a campaign promise, Madison introduces a list of
rights in the First Congress. His list reflects a studied effort to
avoid "everything of a controvertible nature." Impatiently, and
almost without thought or discussion, Congress and then the
states approve most of these rights, with many legislators
regarding them as "a few milk and water amendments," or
"trash," or "nonsense."34 And for decades this judgment seems to
be vindicated; the rights lie dormant in the constitutional text.
Then, a century and a half after their adoption, they emerge as
major bulwarks in the protection of liberties-and, of course, as
a source of the most deep-seated political and social controversies,
which now are authoritatively resolved by the invocation of what
"the Constitution requires."

Sometimes these rights function in what most would regard
as a salutary way-but one quite opposite from what those who
casually adopted the rights expected. The Establishment Clause,
for example, was intended at least in part to protect state-
established religion from federal intervention, as most scholars
agree. 5 But 150 years later (and as a result of an "incorporation"
decision that was at best dimly understood by those who made it,
if indeed they were conscious of having made the decision at all),
that clause serves to authorize federal intervention to eliminate
pernicious state religious practices.

Take another example: A justice inserts an obscure footnote
in a mundane opinion upholding a prohibition on the interstate
shipment of "filled milk."3 The footnote asserts nothing but
instead raises some basic-and difficult-questions; its "modest
hope" is to stimulate discussion within the legal profession.37 And

34. For a somewhat more extended discussion of this aspect of the framing of
the Bill of Rights, see Steven D. Smith, The Writing of the Constitution and the
Writing on the Wall, 19 HARV. J.L. & PUB. POLY 391 (1996).

35. For an argument that both the Establishment and Free Exercise Clauses
were intended solely to prevent federal interference with the states' jurisdiction over
religion, see STEVEN D. SMITH, FOREORDAINED FAILURE 17-50 (1995).

36. United States v. Carolene Products, 304 U.S. 144, 152 n.4 (1938).
37. See Louis Lusky, Footnote Redux: A Carolene Products Reminiscence, 82
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it seems that even this hope is quickly disappointed: A world war
breaks out, causing lawyers and commentators to turn their
attention elsewhere. Later, though, the footnote is rediscovered,
and now is treated as having settled the questions it meant
merely to raise.38 Gradually achieving the status of "the most
celebrated footnote in constitutional law,"3 a few tacked on
sentences intended as a starting point for discussion become the
foundation for numerous decisions attempting to protect minori-
ties from majoritarian oppression (not to mention for volumes of
learned legal analysis).40

Of course, even with the benefit of hindsight, not everyone
lauds these developments. And even those who do would not
depict all of our constitutional history in triumphalist terms; we
cannot forget Dred Scott and Lochner, which after all were also
justified by reference to constitutional provisions probably not
consciously designed to secure those particular results. Still, it
may seem remarkable how often provisions or actions whose
wisdom and reason was not appreciated at the time have come to
constitute the foundation for the legal edifice that our reason
celebrates.

So how do we account for the transformation of the trivial
and thoughtless into something worthy of reason's approval?
This question may be simply a grander version of the question
asked earlier about the significance of rationalization. But
looking at the problem in more sweeping fashion may suggest a
different sort of response. It almost seems that "reason" is not
merely a faculty confined to individual human intellects. Rather,
Reason-and here we should probably use upper case-almost
seems to be a sort of benevolent outside power working through
the often uncomprehending agents of judges and politicians.
Reason, it seems, is a sort of Muse that speaks through its chosen
poets, who often do not know what they say-like the divinity
that prompted the rhapsode Ion in Plato's dialogue to spew forth

COLUM. L. REV. 1093, 1099 (1982).
38. Id.
39. Lewis F. Powell, Jr., Carolene Products Revisited, 82 COLUM. L. REV. 1087,

1087 (1982).
40. Probably the most elaborate outgrowth of the footnote is JOHN ELY,

DEMOCRACY AND DISTRUST (1980), which itself of course provoked a large outpouring
of scholarly commentary.
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inspired utterances although he could not understand or account
for his own words.41

If we were to adopt this view, we would of course not be the
first to do so. In Hegel's philosophy of history, for example,
Reason is not merely a mundane human faculty for analyzing
propositions and arguments or for deducing conclusions from
given premises.42 On the contrary, Reason-which Hegel also
describes as the 'World Spirit," or sometimes as "God"-is a force
operating from outside and above but also through history to
bring about its own realization.

But Reason realizes itself not through the conscious human
exercise of reason. "The first glance at history," Hegel observed,
"convinces us that the actions of men spring from their needs,
their passions, their interests, their characters, and their talents.
Indeed, it appears as if in this drama of activities these needs,
passions, and interests are the sole springs of actions and the
main efficient cause."43 Like the delegates to the Philadelphia
convention, Hegel held that "[p]assions, private aims, and the
satisfaction of selfish desires are ... closer to the core of human
nature than the artificial and troublesome discipline that tends
toward order, self-restraint, law, and morality." Consequently,
history appears to be an affair of "violence," "unreason," "evil,"
"vice," and "ruin." It seems not to be the work of reason, but
rather of that old nemesis of reason-"human will."44

These appearances are misleading, though, because in reality
Reason is operating through its human agents who unwittingly
work to further Reason's designs.

These vast congeries of volitions, interests, and activities
constitute the tools and means of the World Spirit for attaining
its purpose, bringing it to consciousness, and realizing it....
[T] hose manifestations of vitality on the part of individuals and
peoples in which they seek and satisfy their own purposes are,
at the same time, the means and tools of a higher and broader
purpose of which they know nothing, which they realize
unconsciously.45

41. PLATO, ION. Though in the dialogue Ion accepts this account of his art,
whether Plato intended the account to be taken seriously seems dubious.

42. The following observations are based on G. W. F. HEGEL, REASON IN HISTORY
(Robert S. Hartman trans., Liberal Arts Press 1953) (1837).

43. Id. at 26.
44. Id.
45. Id. at 31.
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Reason's way of enlisting individuals who are unknowingly
conscripted to serve its purposes is what Hegel called "the
cunning of Reason."4 Reason in its cunning, however, does not
make equal use of all individuals. In particular, there are certain
"historical men," or "world-historical individuals," or "heroes"
-men like Alexander, Caesar, and Napoleon-who have a special
role in Reason's plan.47

Such individuals have no consciousness of the Idea as
such. They are practical and political men. But at the same
time they are thinkers with insight into what is needed and
timely. They see the very truth of their age and their world,
the next genus, so to speak, which is already formed in the
womb of time .... The world-historical persons, the heroes of
their age, must therefore be recognized as its seers-their
words and deeds are the best of the age.48

A Hegelian conception of Reason might at first glance seem
nicely crafted to preserve the claims of constitutional reason even
in the face of pervasive rationalization. By this view, courts like
the Brown Court and decisions like Brown, Griswold, and Roe
might be seen as having been directed by Reason, even though
the recorders who acted under Reason's dictate did not fully grasp
and thus gave only inadequate accounts of the justifications for
what they did. Often it will only be with benefit of hindsight that
we will come to understand the real justifications for actions
performed and decisions made under the mysterious influence of
Reason; but the delay in no way negates the fact of such influ-
ence. When Reason speaks, it is not always ours to reason why.

In addition, the Hegelian notion that Reason works especially
through certain heroes, or world-historical individuals, seems
nicely compatible with much modern constitutional theorizing.
The important developments in our constitutional history, by this
view, are closely associated with certain larger-than-life figures
who stand out for the role they have played-Thomas Jefferson,
James Madison, perhaps Oliver Wendell Holmes (although his

46. Id. at 44.
47. Id. at 39-41.
48. Id. at 40. Because of their special status and role, these heroes cannot be

bound by the ordinary rules and conventions of morality. "But so mighty a figure
must trample down many an innocent flower, crush to pieces many things in its
path." Id. at 43.
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place on the list currently seems more doubtful than it once would
have), Franklin D. Roosevelt, Earl Warren... perhaps even a
leading constitutional scholar or two.

It is not that these figures always clearly understood the
significance or the comprehensive wisdom of their actions and
decisions. Indeed, their deficiencies in articulation, like Warren's
in Brown, sometimes strongly suggest that they did not fully
grasp the meaning or justification of what they did. For the most
part they were, after all, "practical and political men," like Hegel's
heroes. But also like Hegel's great men, they somehow possessed
"insight into what was needed and timely." And so for their age
they "must be recognized as its seers-their words and deeds are
the best of the age." Consequently, Earl Warren can be explicitly
designated a "hero" by someone like John Ely,49 not because
Warren fully understood or articulated the wisdom that moved
him-if he had, Ely's book devoted to that task would have been
superfluous-but because, as Hegel put it, he somehow saw "the
very truth of [his] age and [his] world." In short, the Hegelian
conception serves nicely to provide a rationalization for the work
of the constitutional rationalizers.

Nonetheless, it seems that constitutional lawyers and
scholars have not been eager to call upon Hegel for assistance.
And upon reflection, there is good reason for their reluctance. It
is not just that Hegel's philosophy of history seems unfashionably
elitist or that it betrays a joyous irreverence toward cherished
norms of justice and morality and the equal worth and dignity of
individuals.5" Nor is the problem just that few if any modern
constitutional scholars-or anyone else--can actually believe in
Reason as a World Spirit mysteriously immanent in history. We
could perhaps bring ourselves to believe in that power if it were
convenient to do so.

But it is not convenient. The deeper problem is that the
Hegelian approach, though it would preserve the word Reason,
would sacrifice the substance of "reason" as understood in the
Cartesian tradition and embraced in constitutional thinking.5'
The whole point of the commitment to "reason," after all, has been

49. The dedication in Ely's classic DEMOCRACY AND DISTRUST reads: "For Earl
Warren. You don't need many heroes if you choose carefully." ELY, supra note 40.

50. See HEGEL, supra note 42.
51. This point will be elaborated in the larger work from which this essay is

derived.
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to seize control of our own fate. Reason, as Ernest Gellner has
observed, has been the catchword for describing an "aspiration for
autonomy" and an "overwhelming desire for a kind of self-cre-
ation." And the Hegelian Reason-as-World-Spirit appears not
to satisfy this desire, but rather to frustrate it. "Reason" becomes
just another term for "God," as Hegel acknowledges53 (although
the relationship between this "God" and the traditional God of the
Bible is murky at best)54, and arguing for the authority of Reason
in history seems an oblique way of saying that God uses us to
achieve his purposes in history in spite of ourselves.

This is no way to achieve autonomy; indeed, it seems the
opposite of autonomy. Thus, not fooled by the terminology,
Gellner appropriately discusses Hegel's notions under the
heading of "Enemies of Reason."55 So it seems that the Hegelian
approach is not in the end a promising way-of rescuing the claim
that constitutional law is an enterprise directed by reason.

But if the pervasive fact of rationalization cannot be ex-
plained away either as a post hoc method of reason or as a belated
recognition of Reason, then where are we left?

C. The Pretense of Reason

There is another possibility-one more obvious and
commonsensical but perhaps more painful to contemplate.
Constitutional reasoning might be largely garden variety
rationalization, serving approximately the same purpose that
rationalization serves in everyday life: It creates the appearance
that we have acted on the basis of certain reasons, or of "reason,"
when in fact we have not.

From the beginning, as we have seen, our constitutional
system was grounded in an aspiration to be governed by reason.
All earlier states and governments had been directed largely by
tradition and authority, fate and fortuity. Our aspiration was to
free ourselves from servitude to these masters. For the first time
in history, we would have a government directed by reason.

But we have found no way to satisfy that aspiration. The
original plan to consolidate the conclusions of reason by embody-

52. ERNEST GELLNER, REASON AND CULTURE 157 (1992).
53. HEGEL, supra note 42, at 47.
54. See GELLNER, supra note 52, at 77-78.
55. Id. at 73-79.
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ing them in a legal document-a written Constitution-has
proven inadequate to the task. Subsequent efforts to establish a
practice of regulatory reason have likewise failed."6 This is not to
deny that what we might call "reasoning"-reading and writing,
arguing and responding, talking and thinking-is a prominent
part of our political process. There is plenty of "reasoning" in our
system, just as there was plenty of "reasoning" in the Athens that
executed Socrates and in the papacy-prince struggles of the
Middle Ages and in the English Parliament against which we
revolted. Our aspiration was to establish a government based on
reason in some purer, more exalted sense. It is that more heroic
aspiration that we have found no way to realize.

So what to do? We might simply admit that our aspirations
were too grandiose, or that reason seems condemned to play a
merely marginal role in human affairs, or that the notion of
reason as something independent of tradition and authority was
probably misconceived from the beginning. But making this
admission might require a strength of character that we do not
possess.

At the very least, the admission would deprive us of a kind of
rhetorical resource that many of us-lawyers, judges, and
especially legal scholars-are wont to dip into on an almost
constant basis. But the consequences of the admission might be
even more severe: The admission might amount to a kind of
cultural suicide. I can admit that I am not a good pianist because
I never claimed to be one. Being a good pianist is not at all
important to my concept of myself. It might not have been so
easy for Vladimir Horowitz to make a similar admission. For
him, the admission might have negated something central to his
very identity. In the same way, if we have from the beginning
conceived of our Republic as, in Henry Steele Commager's phrase,
"The Empire of Reason," then it may not be so easy to admit that
reason has not played and probably cannot play the role that we
have ascribed to it.

I should quickly admit that this diagnosis is not one that I
offer with much confidence. Indeed, it seems unlikely that the
diagnosis would be troubling to American culture generally.
While there have been those whose deepest faith and commit-

56. These observations are elaborated in earlier chapters in the book from which
this essay is derived.
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ment have been attached to the Republic of Reason, many
Americans have no doubt been committed to different visions-to
a "Christian nation," or to a pluralistic melting pot symbolized by
the Statue of Liberty, or to a nation "conceived in liberty and
dedicated to the proposition that all men are created equal."
Reason might after all be only one theme-and not the dominant
theme at that-in a fantastically complex cultural pastiche.

But reason has been the dominant theme in our legal
culture-and especially in the constitutional culture of judicial
review. It is, after all, the association of constitutional law with
"reason" that has seemed to support the claim by constitutional
lawyers, scholars, and judges of a power to overrule the decisions
of the people and their officials made through the mundane and
often messy processes of democratic politics.

IV. RATIONALIZATION AND THE CULMINATION OF REASON

So admitting the inefficacy of independent reason might be
especially painful for the residents of that cultural neighbor-
hood-only one of many in the broader American culture-that is
called "law." And thus arises the urgent need for an enterprise of
rationalization: If we cannot actually realize the aspirations of
reason, then perhaps we must settle for creating the appearance
of governance by reason. Hence the hundreds and thousands of
pages of constitutional rationalization that fill volumes of judicial
reports and law reviews each year.

This redirection of the aspiration to be governed by reason to
the realm of appearance may be disappointing in one sense, but
it is also liberating. Within that realm, after all, the hard
practical realities that in the outside world seem to frustrate and
mock reason at every turn can be imagined away, leaving reason
more ample scope for unconstrained self-realization. So it should
not be surprising that in recent decades constitutional law has
swollen in its scope and complexity. It covers more spheres of life.
Its rationalizations become more aggressive, more ambitious in
force and scope, and more intimidating in their complexities and
intricacy. The Constitution's majestic generalities ("Congress
shall make no law ... abridging the freedom of speech . . .")
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develop into a plethora of techniques and distinctions and three-
and four-part tests.5 7

Despite their carefully defended insularity, of course, courts
still at times bump up against blunt political realities. The legal
academy, by contrast, is largely spared such unpleasant encoun-
ters; there the aspiration to realize reason in the Constitution-in
the Constitution of the law reviews, that is-goes virtually
unchecked. So legal scholars find new philosophers who must be
discussed and discover or invent new constitutional rights.
Practices long taken for granted-such as the invocation of
religious beliefs in political discussion-are suddenly found to be
inconsistent with the requirements of "public reason."58

And thus it happens that in looking out upon the world, as
scholars sometimes do, a leading constitutional thinker may be
profoundly puzzled to observe real-world injustices that cannot be
eliminated simply by judicial enforcement of the Constitution.
The phenomenon "begs for explanation."59

In this conception, the best of all possible constitutions has
at last become, it seems, what in the innocent infancy of the Age
of Reason Jefferson predicted it would be: an engine of reason
"competent to render our fellow-citizens the happiest and the
securest on whom the sun has ever shone."6 ° In the ethereal
world of the constitutional scholar, the founder's vision of the
Constitution of Reason has at last been realized.

57. See NAGEL, supra note 13.
58. See, e.g., RAWLS, supra note 10.
59. Lawrence G. Sager, Justice in Plain Clothes: Reflections on the Thinness of

Constitutional Law, 88 Nw. U. L. REV. 410, 410 (1993). Sager's explanation,
reminiscent of a familiar position in more standard theodicies, is that the value of
democratic freedom means that although the Constitution fully embodies justice, not
all aspects of the Constitution should be judicially enforceable.

60. KAMMEN, supra note 2, at 44.
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