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THE IMPLICATIONS OF LIFTING
BASEBALL’S ANTITRUST EXEMPTION

LARRY C. SMITH
I INTRODUCTION

Major League Baseball! was first granted its unique exemp-
tion from liability under the federal antitrust laws more than
seventy years ago. No other professional sports league enjoys a
similar exemption, and the courts have made several determina-
tions that significantly undermine its rationale. But the United
States Supreme Court has consistently upheld the exemption,
because Congress “by its positive inaction” has allowed the
Court’s prior decisions to stand.

In the last three years, federal courts have attempted to
erode further the scope of baseball’s exemption, which had
previously been construed quite broadly by the Supreme Court.
Absent congressional action, only the Court can answer the
question whether the exemption is to be narrowly or broadly
construed. In light of Major League Baseball’s recent attempts to
block franchise relocation,’ the economic effects of the 1994-95
baseball strike,* and the recent congressional hearings on the
matter,’ it looks increasingly as if Congress will act to remove the
exemption in the near future.

This Comment focuses on the implications for antitrust law
and labor/collective bargaining law if the exemption is removed,
and on the resulting effects on the national economy and baseball
itself. Part I outlines the history of the antitrust laws and the
Supreme Court’s decisions exempting the business of baseball
from those laws. Part Il analyzes recent developments affecting
the continued viability of the exemption, reviews the effects of the
1994-95 baseball players’ strike, and examines the prospects for

1. “Major League Baseball” is an unincorporated association comprised of 28
major-league baseball clubs; the term is commonly used to describe the operations of
the American League and the National League in professional baseball.

2. Flood v. Kuhn, 407 U.S. 258, 283-84 (1972).

3. See discussion infra part I11.A.2.

4. See discussion infra part II1.B.

5. See discussion infra part II1.C.
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congressional action lifting the exemption. Part III predicts the
effects of such legislation on antitrust law as it pertains to
professional sports, as well as its potential effects on labor and
collective bargaining law and on the future of Major League
Baseball. The Comment concludes that Congress should enact
legislation limiting or terminating the exemption, and, in the
alternative, suggests that, if the exemption is not repealed, courts
reviewing antitrust claims against organized baseball should
narrowly construe the exemption.

II. THE SCOPE AND EFFECT OF BASEBALL'S ANTITRUST
EXEMPTION

A. History of Baseball’s Antitrust Immunity
1. The Sherman Antitrust Act-

Federal antitrust laws are intended to encourage free trade
by preventing anticompetitive behavior involving interstate
commerce.® The Sherman Antitrust Act of 18907 (“Sherman Act”)
codified common-law principles designed to control monopolistic
practices and unfair restraints of trade—at least insofar as they
affected interstate commerce.? The Sherman Act contains two
provisions that restrict the regulatory authority of professional
sports leagues, each of which could be read to include Major
League Baseball.

The first provision addresses conspiracies to restrain trade in
interstate commerce. Section 1 of the Sherman Act provides that
“[e]very contract, combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce among the
several States, or with foreign nations, is declared to be illegal.”®
The second provision proscribes a monopolist’s predatory conduct
that is utilized to maintain market position. Section 2 states that
“[e]very person who shall monopolize, or attempt to monopolize

6. With the creation of the Interstate Commerce Commission in 1887, see 49
U.S.C. §§ 10521-11917 (1988), Congress signaled an intent to assert its authority over
key business sectors having interstate ramifications. The Sherman Antitrust Act
went even further in this regard.

7. Act of July 2, 1890, ch. 647, 26 Stat. 209 (1890) (current version at 15 U.S.C.
§§ 1-7 (1994)).

8. ROGERD. BLAIR & DAVID L. KASERMAN, ANTITRUST ECONOMICS 53 (1985).

9. 15U.S.C.§1 (1994).
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or combine or conspire with any other person or persons, to
monopolize any part of the trade or commerce among the several
States, or with foreign nations, shall be deemed guilty of a
felony.””® Additional proscriptions were forthcoming in 1914 in
the Clayton Act."

But while these laws were designed to maintain a competi-
tive environment, they have not been applied to that most
competitive of activities—professional baseball. If the laws are
administered so as to protect the teams and leagues, the players
will be able to compete on the field, but they will be necessarily
less free to compete with each other in the marketplace.?

2. The Supreme Court Trilogy

a. Origins of the Exemption: American League v.
Chase and Federal Baseball v. National
League

American League Baseball Club of Chicago v. Chase®
represented the first antitrust challenge against organized
baseball. In Chase, Chicago’s American League franchise
brought an action against Chase, one of the team’s players, to
prevent him from jumping to the Federal League’s Buffalo
franchise while under contract with Chicago.’® Chase alleged
that his contract constituted an illegal restraint of trade and was
therefore a violation of the Sherman Act.!®

The court found that “a monopoly of baseball as a business
has been ingeniously devised and created,” and that organized
baseball was “as complete a monopoly . . . as any monopoly can be
made,” but reasoned that baseball was not interstate commerce
or trade subject to the Sherman Act.!” Ironically, while the court

10. 15U.S.C. § 2 (1994).

11. Clayton Act, ch. 323 § 7, 38 Stat. 730 (1914) (current version at 15 U.S.C. §§
12-27 (1994)).

12. Michael J. Kaplan, Annotation, Application of Federal Antitrust Laws to
Professional Sports, 18 A.L.R. FED. 489 (1974 & Supp. 1994).

13. 149 N.Y.S.6 (N.Y. Sup. Ct. 1914).

14. For further analysis of the development of baseball’s antitrust exemption,
see Richard L. Irwin, A Historical Review of Litigation in Baseball, 1 MARQ. SPORTS
L.J. 283 (1991).

15. Chase, 149 N.Y.S. at 7-8.

16. Id. at 16.

17. Id.
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in Chase openly rejected application of the federal antitrust laws
to the business of baseball, the opinion represented a successful
challenge to the reserve clause’® and caused greater friction
between the rival leagues. '

In 1915, the Federal League, facing increasing financial
difficulties, sued organized baseball for conspiring to restrain
trade in violation of the federal antitrust laws.’® When the judge
on the case failed to act,” the two parties settled. However, the
Baltimore Terrapins baseball club of the Federal League (“Balti-
more Club”) was dissatisfied with the settlement agreement. As
a result, the owners of the Baltimore Club filed suit in federal
district court, alleging that organized baseball had conspired in
restraint of trade, in violation of the Sherman Act.? When
organized baseball refused to settle, the Baltimore Club sued the
National League, alleging that the league controlled the labor
market through the use of the reserve clause in player contracts,
which required each player to remain with his respective club, or
else be treated as ineligible for league play.* Through this
reserve clause, the National League allegedly controlled the
market for baseball players and thus illegally monopolized
interstate commerce.

In the trial court, the Baltimore Club won a treble-damages
judgment of $240,000.2 On appeal, the Court of Appeals of the
District of Columbia reversed, concluding that baseball “exhibi-

18. The reserve clause is a provision in a player’s contract that gives the
baseball club that first signs a player the continuing and exclusive right to his
services. No other teams can extend offers to the player. Hence, the player is
continually bound to the team. For a detailed history of early collaboration between
club owners, see GEOFFREY G. WARD & KEN K. BURNS, BASEBALL: AN ILLUSTRATED
HISTORY 23-24 (1994); LEE LOWENFISH & TONY LUPIEN, THE IMPERFECT DIAMOND:
THE STORY OF BASEBALL'S RESERVE SYSTEM AND THE MEN WHO FOUGHT TO CHANGE
IT 18 (1980).

19. See EUGENE C. MURDOCK, BAN JOHNSON: CZAR OF BASEBALL 114 (1982).

20. The U.S. District Court judge assigned to hear the dispute was none other
than Kennesaw Mountain Landis. His inaction in the case no doubt favorably
influenced the baseball owners: he was later named the first commissioner of
baseball when that office was created in 1920, in the aftermath of the Black Sox
scandal. 1 ROBERT C. BERRY & GLENN M. WONG, LAW AND BUSINESS OF THE SPORTS
INDUSTRIES 92 (1990). .

21. See generally WARD & BURNS, supra note 18, at 123, 127.

22. See discussion supra note 18.

23. See National League v. Federal Baseball Club, Inc., 269 F. 681, 682 (D.C.
Cir. 1920), affd, 259 U.S. 200 (1922). Private persons injured in their business or
property by a violation of antitrust laws are entitled to recover treble damages.
Clayton Act, 15 U.S.C. § 15 (1994).
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tions” did not constitute commerce under the Sherman Act.* The
court upheld the legality of using the reserve clause to ensure an
even distribution of talent among teams.?® The case eventually
reached the United States Supreme Court.

In Federal Baseball Club of Baltimore, Inc. v. National
League of Professional Baseball Clubs,”” the Supreme Court
unanimously affirmed the court of appeals’s decision.?? Justice
Holmes narrowly defined interstate commerce to include the
transportation of players and equipment, but not the game of
baseball, finding that “[tlhe business is giving exhibitions of
baseball, which are purely state affairs,” and thus it did not
constitute interstate commerce.”? Major League Baseball’s
antitrust exemption was thereby created, and, unlike other
professional sports regulatory entities, Major League Baseball
enjoys this luxury exemption to this day. The Supreme Court has
consistently refused to extend baseball’s exemption from the
antitrust laws to other professional sports leagues.*

Curiously, although the holding of Federal Baseball has been
affirmed for more than seventy years,® courts have repeatedly
challenged its basis. The Wisconsin Supreme Court ruled in 1966
that the state could not regulate organized baseball. Why?
Because baseball is a form of interstate commerce!®> Again, in
1968, in a case where the defendant was the owner of a profes-
sional sports team, a federal court held that the systematic
playing of games for profit within a district constitutes the
substantial, continuous transaction of business under the Clayton

24. Federal Baseball, 269 F. at 685.

25. Id. at 687-88.

26. See id. at 688 (vacating previous judgment of the court and reversing the
judgment of the Supreme Court of the District of Columbia, in order for the case to
be taken to the United States Supreme Court).

27. 259 U.S. 200 (1922).

28. William Howard Taft, the chief justice on the Court, was an avid baseball
fan. In 1910, Taft had begun a presidential tradition of throwing out the first pitch
of the season. WILLIAM B. MEAD & PAUL DICKSON, BASEBALL: THE PRESIDENTS’ GAME
24 (1993).

29. Federal Baseball, 259 U.S. at 208-09. dJustice Holmes noted that “personal
effort, not related to production, is not a subject of commerce. That which in its
consummation is not commerce does not become commerce among the States because
[of transportation of players across state lines].” Id. at 209.

30. Seeinfra note 62.

31. See discussion infra parts I1.A.2.b, I1.A.2.c, IIL.A.

32. State v. Milwaukee Braves, 144 N.W.2d 1 (Wis, 1966).
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Act.¥® Most court decisions concerning professional baseball
subsequent to Federal Baseball have been premised not on the
lack of interstate commerce, but on the supposed desire of
Congress that professional baseball should not be made subject
to the antitrust laws.*

b. Examining the Continuing Exemption:
Gardella v. Chandler and Toolson v. New
York Yankees :

In the late 1940s, Danny Gardella violated the reserve clause
in his contract and was barred from playing major-league
baseball by commissioner Albert Chandler.”® Gardella sued,
seeking treble damages under the Sherman and Clayton Acts. In
a federal appeals court decision, Gardella v. Chandler,*® Judge
Frank characterized organized baseball as a monopoly, “shock-
ingly repugnant to moral principles,” resulting in something
resembling peonage of the baseball player.”

While the Supreme Court in Federal Baseball had held that
organized baseball involved “services,” and not “trade or com-
merce,” Judge Frank pointed out that such a restrictive interpre-
tation of “trade or commerce” had been “undeniably repudiated in
later Supreme Court decisions.”® The judge cited Supreme Court
decisions that, he said, “leave little doubt that the Constitutional
power of Congress, under the commerce clause, extends to such
a situation.”® Hence, concluded Judge Frank, antitrust legisla-
tion was applicable to organized baseball.”’ Professional baseball
quickly settled out of court with Gardella, but the antitrust suits
against organized baseball continued.*!

33. Hawkins v. National Basketball Ass'n, 288 F. Supp. 614 (W.D. Pa. 1968).

34. See Kaplan, supra note 12, § 4.

35. In 1946, a rival league was formed in Mexico, and 18 major-league players
signed contracts with the new league. Major League Baseball blacklisted all 18
players and suspended them for five years. See Dan Abramson, Baseball and the
Court, CONST., Fall 1992, at 68, 73.

36. 172 F.2d 402 (2d Cir. 1949).

37. Id. at 409 (Frank, J., concurring).

38. Id. at412. .

39. Id. at 412-13 (citing Martino v. Michigan Window Cleaning Co., 327 U.S. 17
(1946) and Roland Elec. Co. v. Walling, 326 U.S. 657 (1946)).

40. Gardella, 172 F.2d at 412-13.

41. See ANDREW ZIMBALIST, BASEBALL AND BILLIONS 13 (1992).
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The United States Supreme Court revisited the issue of the
antitrust exemption thirty years after Federal Baseball in Toolson
v. New York Yankees, Inc.*> There, the Court was confronted with
a direct challenge to the reserve system when player George
Toolson sued after being reassigned.” In Toolson, the Court
upheld the exemption, stating that its abrogation was not a
judicial concern, but rather was within the province of Congress:
“We think that if there are evils in this field which now warrant
application to it of the antitrust laws it should be by legislation.”*
The Court reaffirmed Federal Baseball, at least to the extent of
concluding that Congress did not intend the antitrust laws to
apply to the business of baseball.*

Even though Congress was apparently unwilling to remove
the exemption, the Toolson Court expressly refused to reexamine
the underlying legal basis of Federal Baseball—that baseball did
not affect interstate commerce.?® However, Justice Burton noted
in dissent that the responsibility of recanting the exemption is a
judicial responsibility, due to Congress’s apparent unwillingness
to remove the exemption.*’

The Court itself has viewed Toolson not as an affirmation of
the doctrinal validity of Federal Baseball, but rather as “a narrow
application of the rule of stare decisis.”*® Toolson was further

42. 346 U.S. 356 (1953) (per curiam).

43. Toolson was decided together with two companion cases, Kowalski v.
Chandler, 202 F.2d 413 (6th Cir. 1953), affd, 436 U.S. 356 (1953), and Corbett v.
Chandler, 202 F.2d 428 (6th Cir. 1953), aff'd, 436 U.S. 356 (1953). Kowalski and
Corbett dealt not with the reserve clause, as did Toolson, but with other aspects of
league structure, such as the agreement among owners restricting the number and
location of major-league franchises. The Court’s holding, however, applied to the.
circumstances of all three cases, suggesting that the Court understood baseball’s
exemption to extend beyond the reserve system.

44. Toolson, 346 U.S. at 357.

45. Id. at 356-57.

46. Id. at 357.

47. 346 U.S. at 364 (Burton, J., dissenting). There has been widespread
discussion regarding whether Congress or the Court should address the exemption.
The doctrine of stare decisis, which often counsels against Court action, is strongest
in statutory interpretation; that is, the Court is likely to defer to standing
interpretations of Congress’s intent. On the other hand, congressional acquiescence
is not necessarily an expression of legislative intent. In fact, Congress has addressed
the issue of the exemption squarely on numerous occasions, but without resolution.
See discussion infra parts I1.A.2.c and III.C. Moreover, it is important to note that
‘baseball’s antitrust exemption was judicially created. The debate continues today
whether reviewing the exemption is within the province of Congress or the Court.

48. Postema v. National League of Professional Baseball Clubs, 799 F. Supp.
1475, 1487 (S.D.N.Y. 1992) (citing United States v. Shubert, 348 U.S. 222 (1955)). See
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criticized by Judge Friendly in another federal case: “We freely
acknowledge our belief that Federal Baseball was not one of Mr.
Justice Holmes’ happlest days [and] that the rationale of Toolson
is extremely dubious . .. ."*

c. The First Steps to Limit the Exemption: Flood
v. Kuhn

Twenty years after Toolson, in Flood v. Kuhn,” the Court
finally began to consider limiting the exemption to Major League
Baseball's reserve clause in player contracts. Major-leaguer Curt
Flood was involuntarily traded from one franchise to another and
brought suit against the league, claiming that the trade violated
his constitutional rights.®® In Flood, a sharply divided Court
again upheld the precedent of Federal Baseball, citing the
familiar concern of congressional inactivity and the problem of
retroactive application of its decisions.®

Justice Blackmun noted that Toolson® revealed four reasons
for upholding the exemption:

(a) Congressional awareness for three decades of the Court’s
ruling in Federal Baseball, coupled with congressional inac-
tion. (b) The fact that baseball was left alone to develop for
that period upon the understanding that the reserve system
was not subject to existing federal antitrust laws. (c) A
reluctance to overrule Federal Baseball with consequent
retroactive effect. (d) A professed desire that any needed
remedy be provided by legislation rather than by court
decree.”

Justice Blackmun pointed out that Toolson had emphasized the
determination that Congress “had no intention to include baseball

also infra notes 66, 98-100 and accompanying text.

49. Salerno v. American League of Professional Baseball Clubs, 429 F.2d 1003,
1005 (2d Cir. 1970).

50. 407 U.S. 258 (1972).

51. Flood v. Kuhn, 316 F. Supp. 271, 272, (S.D.N.Y. 1970), affd, 443 F.2d 264
(2d Cir. 1971), affd, 407 U.S. 258 (1972). (Flood was traded from the St. Louis
Cardinals, with whom he had won seven Gold Glove awards, to the Philadelphia
Phillies.)

52. Id. at 283.

53. For a discussion of Justice Blackmun’s love for the game of baseball, see
infra note 63.

54. Flood, 407 U.S. at 273-74.
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within the reach of the federal antitrust laws.”® Thus, Toolson
was a “narrow application of the rule of stare decisis,” and if the
Toolson holding is to be expanded or contracted, “the appropriate
remedy lies with Congress.”®® Under the doctrine of stare decisis,
the Court will not reinterpret statutory issues it feels it has
misinterpreted.’’

Significantly, however, the Flood Court’s findings included
the following:

1. Professional baseball is a business and it is engaged in
interstate commerce.

2. With its reserve system enjoying exemption from the
federal antitrust laws, baseball is, in a very distinct sense, an
exception and anomaly. Federal Baseball and Toolson have
become an aberration confined to baseball.’®

Despite the fact that more than fifty attempts had been made in
Congress to modify baseball’s antitrust exemption since the
Toolson decision,”® Justice Blackmun declared that “Congress, by
its positive inaction, has allowed those decisions to stand for so
long and, far beyond mere inference and implication, has clearly
evinced a desire not to disapprove them legislatively.”®
Curiously, the Court analyzed baseball’s unique status and
history and determined that with respect to the reserve clause,
“experience points to no feasible substitute to protect the integrity
of the game or to guarantee a comparatively even competitive
struggle.”® At the same time, the Court refused to extend the
antitrust exemption to other professional sports leagues.®? While

55. Id. at 274.

56. Id. at 276 (quoting United States v. Shubert, 348 U.S. 222, 230 (1955)).

57. But see discussion infra notes 66, 98-100 and accompanying text regarding
“rule stare decisis” and “result stare decisis.”

58. 407 U.S. at 282.

59, Id. at 281.

60. Id. at 283-84.

61. Id. at 272-73 (quoting SUBCOMM. ON STUDY OF MONOPOLY POWER OF THE
House CoMM. ON THE JUDICIARY, H.R. REP, NO. 2002, 82d Cong., 2d Sess. 229 (1952)).

62. Id. at 282-83. A series of court decisions holding other professional sports
subject to the antitrust laws only highlights the anomaly of baseball’s exemption. See
Haywood v. National Basketball Ass'n, 401 U.S. 1204 (1971) (professional basketball);
Radovich v. National Football League, 352 U.S. 445 (1957) (professional football);
Nassau Sports v. Peters, 352 F. Supp. 870 (E.D.N.Y. 1972) (professional hockey). In
fact, in every other case involving the application of antitrust laws to organized
sports, courts have decided the same way. See Amateur Softball Ass'n of Am. v.
United States, 467 F.2d 312 (10th Cir. 1972) (amateur softball); Deesen v.
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the Court conceded that baseball was a business engaged in
interstate commerce, it refused to overturn the exemption.
Justice Blackmun, a lifelong baseball fan,*® stated: “If there is
any inconsistency or illogic in all this, it is an inconsistency and
illogic of long standing that is to be remedied by the Congress and
not by this Court.”®* What Justice Blackmun failed to note in this
archetype of judicial restraint, however, was the fact that it was
the Supreme Court and not Congress that had created and
perpetuated the illogical exemption.

It is ironic that the author of the Federal Baseball opinion,
Justice Oliver Wendell Holmes, Jr., would likely have criticized
such blind adherence to precedent, in light of the changed
circumstances during the fifty years. Indeed, Justice Holmes
once noted:

It is revolting to have no better reason for a rule of law than so
it was laid down in the time of Henry IV. It is still more
revolting if the grounds upon which it was laid down have
vanished long since, and the rule simply persists from the
blind imitation of the past.®

Flood illustrates the importance the Court attaches to the
doctrine of stare decisis.*® Even though the Court employed stare
decisis as a shield to defend its decision, it admitted that the
outcome of the case did not make much sense.’” So, while the
Court upheld Federal Baseball, its determinations that baseball

Professional Golfers’ Ass'n of Am., 358 F.2d 165 (9th Cir. 1966) (professional golf);
Washington State Bowling Proprietors Ass’n v. Pacific Lanes, Inc., 356 F.2d 371 (9th
Cir. 1966) (professional bowling).

63. See Lester Munson, Bench Player, SPORTS ILLUSTRATED, Apr. 18, 1994, at 15.
Justice Blackmun’s opinion began with a long-winded introduction celebrating
organized baseball and its place in our nation’s history, citing Ernest L. Thayer’s
poem, “Casey at the Bat,” and referring to more than 80 great players by name.
Flood, 407 U.S. at 262-64.

64. Flood, 407 U.S. at 284.

65. Oliver Wendell Holmes, Jr., The Path of the Law, 10 HARV. L. REV. 457, 469
(1897).

66. Under the stare decisis doctrine, it is the policy of courts to stand by
precedent and not to disturb settled points of law. Thus, the rule of law will be
followed in all future cases where the facts are substantially the same. The greatest
criticism of continued adherence to Federal Baseball is that the facts and
circumstances surrounding the business of organized baseball have changed
significantly since the exemption was created in 1922. See also infra notes 98-100
and accompanying text distinguishing “rule stare decisis” from “result stare decisis.”

67. Flood, 407 U.S. at 282, 284. '
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is a business engaged in interstate commerce and that its
antitrust immunity relates primarily to the reserve system
significantly undermined the rationale of Federal Baseball.

B. Labor Law: Collective Bargaining in Baseball

Throughout the nineteenth century, labor unions were
considered unlawful conspiracies in restraint of trade and were
originally liable for antitrust violations under the Sherman Act.®
Even when Congress enacted the Clayton Act in 1914 to provide
a labor exception to this rule,” it was held not to be an exemp-
tion.” Then, in 1935, Congress enacted the National Labor
Relations Act (“NLRA”) to encourage collective bargaining.”

After the Supreme Court’s decision in Federal Baseball,
unionization and negotiation were baseball players’ sole methods
of protest against the reserve clause. The Major League Baseball
Players Association (“MLBPA”) was formed in 1954, but it did not
become an effective collective-bargaining unit until 1966, when
Marvin Miller, a former economic advisor to the United
Steelworkers of America, became the MLBPA’s first executive
director.”” Two years later, the MLBPA negotiated its first
collective bargaining agreement,” and, to this day, it continues to
represent professional baseball players.™

Professional sports do enjoy a nonstatutory labor exemption
from the antitrust laws, which protects agreements that are a
product of good-faith union-management negotiation.”” However,

68. See15U.S.C. §1 (1988 & Supp. 1992).

69. The “statutory” labor exemption originated in certain provisions of the
Clayton Act and the Norris-LaGuardia Act, 29 U.S.C. §§ 101-115 (1988), under which
unions are allowed to enter into agreements that might eliminate competition from
other unions and create monopolies of all union organizational activities. Businesses
cannot claim this privilege.

70. ROBERT A. GORMAN, BAsiC TEXT ON LABOR LAwW, UNIONIZATION AND
COLLECTIVE BARGAINING 622 (1976).

71. The NLRA was first enacted as the Wagner Act, 49 Stat. 449 (1935), and is
codified at 29 U.S.C. §§ 151-169 (1988 & Supp. [V 1992).

72. WALTER T. CHAMPION, JR., FUNDAMENTALS OF SPORTS LAW 437 (1990).

73.  Id. at 443,

74. Donald Fehr is currently the executive director of the Major League Baseball
Players Association.

75. The Supreme Court first articulated the nonstatutory labor exemption in
Amalgamated Meat Cutters v. Jewel Tea Co., 381 U.S. 676 (1965). The Court
concluded that a restraint involving a matter that was a mandatory subject of
bargaining under the National Labor Relations Act, although its adverse effect on
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the nonstatutory labor exemption is increasingly used by manage-
ment as a means of legitimizing certain agreements that were
clearly forced on a weak union.”®

Because the exemption makes it impossible to challenge
unfair labor practices under the antitrust law, the players are
forced to play hardball in labor negotiations. As a result, since
1972 there have been more work stoppages in baseball than in all
other professional sports combined.” The last seven labor
negotiations have led to strikes or lockouts.™

During labor negotiations in 1976, the MLBPA somewhat
successfully challenged the reserve clause in arbitration, with the
result that players could become free agents after six years with
their respective teams.” As a result of the “Basic Agreement”®
and the dilution of the reserve clause, many thought that much
of the potency of baseball’s exemption was lost. However, Major
League Baseball has used the exemption to restrain trade in
areas other than the labor market (for example, in the product
market).®’ As a result of the exemption, the MLBPA is signifi-

competition might be significant, was exempt from the Sherman Act because it was
of immediate and direct concern to the union members. Id. at 691. For a more
complete discussion of the nonstatutory labor exemption, see Kieran M. Corcoran,
When Does the Buzzer Sound?: The Nonstatutory Labor Exemption in Professional
Sports, 94 COLUM. L. REV. 1045 (1994).

76. See Corcoran, supra note 75, at 1053-56.

77. Rep. Jim Bunning, How Sporting a Business?: Repeal That Antitrust
Exemption, N.Y. TIMES, Oct. 3, 1994, at A15.

78. Laura R. Hamburg, Traficant Hopes to End Baseball Strike, States News
Service, Jan. 5, 1995, available in LEXIS, News Library, Curnws File.

79. Under the 1976 Agreement, a veteran player whose contract expires
becomes a limited “free agent” and is free to negotiate a contract with another team.
His old team may then match the other team’s offer within a set time period or the
player will join the new team. See Kansas City Royals Baseball Corp. v. Major
League Baseball Players Ass’n, 532 F.2d 615 (8th Cir. 1976). In Kansas City Royals,
baseball owners tried unsuccessfully to challenge the decision of an arbitration panel
headed by Peter Seitz, established through collective bargaining between the league
and the players. The decision allowed Andy Messersmith and Dave McNally, players
whose contracts had expired at the end of the season, to declare themselves free
agents. Id. at 632. It is important to note that a major-league baseball player’s
average professional life is less than six years. See Andrew Zimbalist, Baseball
Economics and Antitrust Immunity, 4 SETON HALL J. SPORT L. 287, 290 (1994) (“Of
those who make it [to the major leagues], only one in eight stays for more than six
years.”). .

80. “Basic Agreement’ refers to the 1976 collective bargaining agreement
between major-league baseball players and owners.

81. Major League Baseball uses the exemption to control baseball’s minor
leagues, franchise relocations, and broadcasting rights. See H.R. REP. No. 871, 103d
Cong., 2d Sess. (1994).
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cantly weaker than other professional sports’ players associa-
tions, because of its inability to challenge baseball’s labor
practices under federal antitrust laws. Thus, unlike in other
professional sports, collective bargaining remains the MLBPA’s
only means of redressing player grievances.

In late 1994, the MLBPA filed a complaint with the National
Labor Relations Board (“NLRB”) charging that the owners’
imposition of a salary cap was an unfair labor practice, but when
the owners substituted a luxury tax in place of the salary cap, the
NLRB dismissed the complaint.®2 When the complaint was
revived in 1995, the NLRB sought and received a court injunction
forcing baseball owners to reinstate salary rules that favor
players.®® ‘

III. RECENT DEVELOPMENTS AFFECTING THE EXEMPTION

A. Limiting the Scope of the Exemption

The pertinent issue after Flood is whether the exemption
applies to the game in general or is limited to disputes between
players and owners in the player restraint context and the labor
market. The most significant questions have arisen in connection
with franchise relocation and Major League Baseball’s control of
the product market.®* The United States Courts of Appeals have
differed on this issue,®® and it will again be presented to the
United States Supreme Court in the near future.

1. No Blanket Immunity: Postema v. National
League

While baseball’s exemption immunizes baseball from some
antitrust challenges, it does not provide baseball with immunity

82. See Tracy Ringolsby, NLRB Dismisses Union Complaint Against Owners,
ROCKY MTN. NEWS, Feb. 4, 1995, at 1B.

83. E.g., Judge’s Ruling May Force Owners to Make Decision, CHARLESTON
GAZETTE, Mar. 28, 1995, at 1B. The NLRB sought the injunction under § 10(G) of the
National Labor Relations Act, 29 U.S.C. §§ 151-169 (1988 & Supp. IV 1992).

84." Such issues have been settled by the courts in the context of other
professional sports. See Los Angeles Memorial Coliseum Comm’n v. National
Football League, 726 F.2d 1381 (9th Cir. 1984) (regarding the relocation of the
Oakland Raiders professional football franchise to Los Angeles).

85. See discussion infra parts [1L.A.2, IIL.A.3.
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for all anticompetitive behavior, including baseball’s employment
relationship with its umpires. In Postema v. National League of
Professional Baseball Clubs,®® a federal district court made it
clear that “although the baseball exemption does immunize
baseball from antitrust challenges to its league structure and its
reserve system, the exemption does not provide baseball with
blanket immunity for anti-competitive behavior in every context
in which it operates.” Given this limited construction of base-
ball’s immunity, the court would seem to be endorsing antitrust
challenges based on other disputes with organized baseball.®®

2. Exemption Limited to Reserve Clause: Piazza v.
Major League Baseball

The Eastern District Court of Pennsylvania was the first
federal court to limit Major League Baseball’s antitrust exemp-
tion specifically to the reserve clause. In Piazza v. Major League
Baseball,®® a group of Tampa Bay investors sued Major League
Baseball for antitrust violations arising from the league owners’
disapproval of their contract to purchase and relocate the San
Francisco Giants in 1992.° The exemption allows a majority of
owners to block other owners who may want to move their
franchises to new cities. Piazza represented perhaps the most
formidable challenge to Major League Baseball since Flood, and
it set the stage for the most comprehensive analysis of baseball’s
exemption in twenty years.

The federal district court in Piazza noted that the factual
context of each of the three seminal cases (Federal Baseball,”

86. 799 F. Supp. 1475 (S.D.N.Y. 1992).

87. Id. at 1489.

88. The National League eventually settled with Pamela Postema, a former
professional baseball umpire who had filed a gender-discrimination suit against the
league.

89. 831 F. Supp. 420 (E.D. Pa. 1993).

90. The group of investors included Vincent Tirendi and Vincent Piazza, the
father of Los Angeles Dodgers catcher Mike Piazza. After the Tampa Bay investors
had negotiated a contract with San Francisco Giants owner Bob Lurie, other major-
league owners intervened, and arranged a sale to a Bay Area group of investors for
$15 million less than Piazza and his partners had offered.

91. Federal Baseball Club of Baltimore, Inc. v. National League of Professional
Baseball Clubs, 259 U.S. 200 (1922).
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Toolson,” and Flood®) involved the reserve clause.** The court
suggested that while an expansive view of baseball’s exemption
may have been correct in the particular contexts of Federal
Baseball and Toolson, the Court in Flood stripped any preceden-
tial value those cases may have had beyond the particular issue
there involved—that is, the reserve clause.”

Major League Baseball argued that the entire business of
baseball should be exempt from antitrust laws, citing Charles O.
Finley & Co. v. Kuhn.®® The Finley decision offered dictum
construing the Supreme Court’s intent “to exempt the business of
baseball, not any particular facet of that business, from the
federal antitrust laws.”®’

The district court justified its decision upon a distinction
between “rule stare decisis” and “result stare decisis.””® Because
it 1s the highest court in the land, the Supreme Court can change
the rule or result from an earlier decision when the Court finds
it “unsound in principle [or] unworkable in practice,”® thus
binding the lower courts to the new rule or result.

Since Flood had overruled the reasoning of Federal Baseball,
the Piazza court reasoned, courts are now bound only by the
result of Federal Baseball (that is, the exemption of the reserve
clause). “Application of the doctrine of stare decisis simply
permits no other way to read Flood than as confining the
precedential value of Federal Baseball and Toolson to the precise
facts there involved.”®

This ingenious decision enabled the court to follow the
doctrine of stare decisis, but bind itself only to the result of the
precedential cases. Because the rule was no longer viable due to
changing circumstances, the court was free to determine a new
rule applicable to the facts of this case.!™

92. Toolson v. New York Yankees, Inc., 346 U.S. 356 (1953) (per curiam).

93. Flood v. Kuhn, 407 U.S. 258 (1972).

94. Piazza, 831 F. Supp. at 434-35.

95. Id. at 436.

96. 569 F.2d 527 (7th Cir. 1978).

97. Id. at 541.

98. Piazza, 831 F. Supp. at 437-38 (citing Planned Parenthood v. Casey, 947
F.2d 682, 691-92 (38d Cir. 1991), aff'd in part and rev'd in part on other grounds, 505
U.S. 833 (1992)).

99. Planned Parenthood, 947 F.2d at 692 (quoting Garcia v. San Antonio Metro.
Transit Auth., 469 U.S. 528, 546 (1985)).

100. Pigzza, 831 F. Supp. at 437-38.

101. Id. at 438.
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Piazza held that the application of stare decisis limits the
exemption to the reserve clause, essentially eradicating the
modern utility of baseball’s antitrust exemption. In contrast to
the earlier cases dealing with the labor market, where the
exemption was most applicable, the relevant market'*® here was
the market for professional baseball teams. The Piazza court
subsequently denied Major League Baseball’s attempt to appeal
the court’s decision, and trial was set for September 1994.'%

3. The Continuing Trend: Butterworth v. National
League

In late 1994, after Congress had made progress on the
issue'™ but had again failed to lift baseball’s antitrust exemption,
the Florida Supreme Court joined the growing trend to limit the
exemption to the reserve clause. In Butterworth v. National
League of Professional Baseball Clubs,'® the court ruled that
owners of National League baseball clubs must cooperate with
the office of Florida’s Attorney General, which, at the time, was
investigating the unsuccessful effort to move the San Francisco
Giants to Tampa. Because the exemption is limited to the reserve
clause, the court said, the league is not protected from Florida’s

102. Under the Sherman Act, the “relevant market” is the market within which
the violator allegedly possesses monopoly power; it consists of both a geographic
market and a product market.

103. Piazza v. Major League Baseball, 836 F. Supp. 269 (E.D. Pa. 1993), mot.
denied, No. CIV.A.92-7173, 1994 U.S. Dist. LEXIS 9777 (E.D. Pa. July 19, 1994). As
of this writing, no decision has been published on the merits of Piazza’s claim.
Nevertheless, what is most important for this discussion is the rule of law set forth
in the district court’s decision. See Piazza v. Major League Baseball, 831 F. Supp. 420
(E.D. Pa. 1993). Major League Baseball reportedly has settled the Piazza suit, which
concerned both antitrust and defamation actions, through a payment in excess of $6
million and a written apology. See Michael Bamberger, Baseball Apologizes to
Rejected Investors, PHIL. INQUIRER, Nov. 3, 1994, at D5.

104. As in previous years, Congress held hearings to examine the continuing
viability of the antitrust exemption. In 1994, however, especially after the players
initiated a strike in September, there were a growing number of members who called
for repeal of the exemption. See Impact on Collective Bargaining of the Antitrust
Exemption, Major League Play Ball of 1995: Hearings on H.R. 5095 Before the
Subcomm. on Labor-Management Relations of the House Comm. on Education and
Labor, 103d Cong., 2d Sess. (1994); Baseball’s Antitrust Exemption (Part 2): Hearings
Before the Subcomm. on Economic and Commercial Law of the House Comin. on the
Judiciary, 103d Cong., 2d Sess. (1994). The effects of the players’ strike and
congressional action are discussed infra, at parts I11.B, III.C.

105. Butterworth v. National League of Professional Baseball Clubs, 644 So. 2d
1021 (Fla. 1994).
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state antitrust laws.'”® The court’s ruling will likely have an
effect on such issues as salary caps and free agency, which were
stumbling blocks in efforts to end the strike that aborted the 1994
season.'”’

The Florida decision, by mentioning several conflicting
federal court decisions,'® makes the issue ripe for review by the
United States Supreme Court. In fact, in a concurring opinion,
Justice Overton suggested as much.'®

B. The Effects of the 1994-95 Players’ Strike

In August 1994, major-league players began a labor strike
against Major League Baseball. Disagreements over such issues
as player salary caps and free agency forced the cancellation of
the remainder of the season. For the first time in one hundred
years, there was no baseball played on Labor Day weekend.''’
For the first time in ninety years, there was no World Series.!!

The effects of the players’ strike and the cancellation of the
1994 season were broad and lasting. The strike became the
longest-running strike in professional sports history. To cities
and entire regions, a valuable asset was badly damaged.
Professional baseball generates millions of dollars for localities
that see the sport as a linchpin for urban revitalization or

106. Id. at 1025 n.8.

107. During the 1994-95 strike, Major League Baseball owners insisted for
months that a salary cap was necessary for the continued survival of the game. Only
when the players filed a complaint with the National Labor Relations Board did the
owners substitute a luxury tax in place of the salary cap. See Tracy Ringolsby, NRLB
Dismisses Union Complaint Against Owners, ROCKY MTN. NEWS, Feb. 4, 1995, at 1B.

108. Compare, e.g., Charles O. Finley & Co. v. Kuhn, 569 F.2d 527, 541 (7th Cir.
1978) (“The Supreme Court intended to exempt the business of baseball, not any
particular facet of that business, from the federal antitrust laws.”) with Piazza v.
Major League Baseball, 831 F. Supp. 420, 438 (E.D. Pa. 1993) (“The antitrust
exemption created by Federal Baseball is limited to baseball’s reserve system.”). See
also New Orleans Pelicans Baseball, Inc. v. National Ass'n of Professional Baseball
Leagues, Inc., No. CIV.A.93-253, 1994 WL 631144, at *8 (E.D. La. Mar. 1, 1994)
(siding with the Charles O. Finley decision).

109. “Now is the time for this question to be finally resolved and the United
States Supreme Court should take jurisdiction of this case to do so.” Butterworth v.
National League of Professional Baseball Clubs, 644 So. 2d 1021, 1026 (Fla. 1994)
(Overton, J., concurring).

110. E.g., Dan Bickley, Season Going, Going, Gone, CHI. SUN-TIMES, Sept. 15,
1994, at 1.

111. E.g., John Steadman, The Last Time There Wasn’t a World Series, BALT.
SUN, Sept. 18, 1994, at 1E.
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commercial development.!’? The U.S. Conference of Mayors
estimates that losses to major-league baseball cities and the
surrounding economies from the baseball strike exceeded $1.2
billion in 1994 alone.!!® Losses in Denver, home of baseball’s
largest ballpark,'* totaled more than $2 million per missed home
game.!’® The losers included hot dog vendors and owners of
souvenir stands, hotels and restaurants, and television
stations.!'® Spring training alone generates approximately $350
million for Florida and $300 million for Arizona.'"?

And of course, the baseball industry itself suffered heavy
financial losses. The baseball owners lost about thirty percent of
their estimated $2 billion annual revenue in 1994, and players
lost salaries in excess of $229 million.!® The strike also may have
eroded baseball’s franchise values.''® For example, two develop-
ers recently negotiated an agreement to buy the Oakland
Athletics franchise for $85 million, and experts believe that
baseball’s labor pains contributed to the relatively low price
tag.!® Because of the strike, 1995 revenues for the sport were
also down significantly, especially revenues from ticket sales and
radio/television packages.'*

112. Timothy E. Wirth, Crisis Might Require Government _Intervention,
SPORTING NEWS, Jan. 4, 1993, at 7. (At the time he wrote this article, Wirth had
retired from the U.S. Senate.)

113. Richard Alm, Hitting at the Bottom Line: Baseball Losses Could Reach $1.2
Billion Nationwide, DALLAS MORNING NEWS, Sept. 15, 1994, at 1D.

114. During the 1993 and 1994 seasons, the Colorado Rockies played at Mile
High Stadium (primarily used as a football stadium) in Denver. In 1993, the Rockies
set the all-time major-league single-season attendance record of 4,483,350 (an
average of more than 55,000 per game). The Rockies now play at Coors Field, a
baseball-only stadium with a capacity of 50,000.

115. John Brinkley, Baseball Strike Turns Top Draw into a Top Loser, ROCKY
MTN. NEWS, Oct. 1, 1994, at 54A.

116. See Steve Rushin, Casualties of War, SPORTS ILLUSTRATED, Oct. 10, 1994,
at 37.

117. Reps. Bonior, Williams Urge Hearings on Strike’s Economic Impact, Daily
Lab. Rep. (BNA) No. 28, at D-8 (Feb. 10, 1995).

118. Richard Alm, Hitting at the Bottom Line: Baseball Losses Could Reach $1.2
Billion Nationwide, DALLAS MORNING NEWS, Sept. 15, 1994, at 1D.

119. Jim Impoco et al., Down to the Last Out?, U.S. NEWS & WORLD REP., Feb.
13, 1995, at 66.

120. Id.

121. See The Court Imposed Major League Baseball Antitrust Exemption:
Hearings Before the Subcomm. on Antitrust, Business Rights and Competition of the
Senate Comm. on the Judiciary, 104th Cong., 1st Sess. (1995) (statement of Allan
“Bud” Selig, acting baseball commissioner).
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More important historically, the strike and cancellation may
forever change the face of professional baseball in North America.
Unlike any other baseball strike in the past two decades, this one
left a particularly bitter taste in the mouths of both players and
owners. Owners feel that protecting their economic interests is
essential to the survival of the game.!?? Players feel that base-
ball’s immunity from antitrust legislation prevents them from
obtaining fair treatment under the law. '

Many fans have come to view both owners and players as
greedy multimillionaires who do not have their customers’
interests at heart. With these factors in mind, Congress began
seriously to examine baseball’s protected status in 1994 and even
threatened action to impose binding arbitration to end the
baseball strike.'” Ultimately, as the start of the 1995 season
approached and the possibility of a lockout arose,’* a federal
court cleared the way for the negotiation of a new agreement
between the players and the owners.!* In response to an unfair-
labor-practice complaint issued by the National Labor Relations
Board, the court concluded that the owners had not bargained in
good faith since the expiration of the collective bargaining
agreement,'® and ordered the owners to restore free-agent
bidding, salary arbitration, and other work-rules provisions of the
expired agreement.””” Two days later, the players decided to end
their strike without a new agreement.'?®

122. Interestingly, when baseball instituted the reserve system in the late
nineteenth century, it was thought to be the solution to rising player salaries, which
owners complained threatened the continued existence of organized baseball.

123. See discussion infra part II1.C.

124. See supra notes 82-83 and accompanying text.

125, Silverman v. Major League Baseball, 880 F. Supp. 246 (1995), affd, No. 95-
6048, 1995 U.S. App. LEXIS 27744 (2d Cir. Sept. 29, 1995).

126. Id. at 257.

127. Id. at 261. The Supreme Court has granted certiorari in a case involving
the NFL and will decide generally whether unions can file antitrust suits against
employers who impose work rules after a bargaining impasse. Brown v. Pro Football,
Inc., No. 95-388, 1995 U.S. LEXIS 8540 (Dec. 8, 1995). See also Supreme Court
Agrees to Hear Antitrust Suit Over Work Rules, ROCKY MT. NEWS, Dec. 9, 1995, at 3B.

128. E.g., Hal Bodley, Baseball to Take the Field, USA TODAY, Apr. 3, 1995,
at 1A,
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C. Recent Congressional Action

Since World War II, more than a dozen bills have been
introduced to repeal baseball’s antitrust exemption, but until
1994 none had made it out of committee.'” Some opposition has
come from senators who are afraid their states will lose major-
league teams in franchise relocations. Other members of
Congress who oppose lifting the exemption fear that the minor-
league teams in their districts could suffer from the lawsuits that
might result if players were not bound to an organization for six
years.”*® Without the financial backing of the big-league teams,
many minor-league teams might fold.'"” However, a partial
repeal of the exemption need not apply to minor-league teams.'*

In 1994, the baseball players’ strike changed the climate in
Congress, and in September of that year Congress began hearings
to examine the continuing viability of baseball’s antitrust
exemption. Testimony from both the players’ camp and the
owners’ camp emphasized the illogicality of continuing the
exemption.!® Subcommittees in both chambers voted to recom-
mend lifting the exemption by amending the Clayton Act to apply
expressly to major-league baseball.”® However, after delaying
tactics by opponents of the measures, neither bill was brought to
a floor vote. A Senate committee again recommended partial

129. There have been numerous bills and resolutions introduced regarding
Major League Baseball’s antitrust exemption. See, e.g., Flood v. Kuhn, 407 U.S. 258,
281 n.17 (1972) (listing 16 bills that had been considered by Congress between 1953
and 1972); see also H.R. 4994, 103d Cong., 2d Sess. (1994); H.R. 1549, 103d Cong., 1st
Sess. (1993); S. 500, 103d Cong., 1st Sess. (1993); H.R. 5489, 102d Cong., 2d Sess.
(1992); H.R. 2976, 102d Cong., 1st Sess. (1991); H.R. 2593, 101st Cong., 1st Sess.
(1989); H.R. 2687, 100th Cong., 1st Sess. (1987); H.R. 3287, 97th Cong., 1st Sess.
(1981); S. 1476, 96th Cong., 1st Sess. (1979); H.R. 11940, 95th Cong., 2d Sess. (1978);
H.R. 11382, 94th Cong., 2d Sess. (1976); H.R. 3789, 94th Cong., 1st Sess. (1975); H.R.
11078, 93d Cong., 1st Sess. (1973). For a discussion of bills introduced in 1995, see
infra note 136 and accompanying text.

130. The reserve clause in players’ contracts and the Basic Agreement,
discussed at supra note 18, binds them to an organization for six years. If a player
is traded during that period, the six-year period continues to run.

131. Baseball’s Antitrust Questions Answered, USA TODAY, Sept. 22, 1994, at 4C.
See also infra note 168 and accompanying text.

132. See infra notes 143-44 and accompanying text.

133. Baseball’s Antitrust Exemption (Part 2): Hearings Before the Subcomm. on
Economic and Commercial Law of the House Comm. on the Judiciary, 103d Cong., 2d
Sess. (1994).

134. The Baseball Fans and Communities Protection Act of 1994, H.R. 4994,
103d Cong., 2d Sess. (1994).
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repeal of the exemption in 1995, but the issue has yet to reach the
Senate floor.'3

In light of the economic and legal effects of the players’ strike,
the cancellation of the 1994 season, and the uncertainty sur-
rounding the 1995 season, congressional leaders made it clear
that the issue remained a priority and would be addressed during
the 1995-96 term. :

Several instrumental congressional players, however, are
missing from the 104th Congress. The repeal measure’s sponsor
and number one advocate, Senator Howard Metzenbaum (D-
Ohio), and one of the owners’ favorites, Senator George Mitchell
(D-Maine), have retired. House Judiciary Committee chairman
Jack Brooks (D-Texas), who helped push the bill out of committee
in 1994, lost his race for reelection and, with the new Republican
majority, has been replaced as chairman by Representative Henry
Hyde (R-Illinois), who has expressed reservations about the
legislation.'® In the Senate, Senator Orrin Hatch (R-Utah), has
succeeded Judiciary Committee chairman Senator Joseph Biden
(D-Delaware). Both Biden and Hatch voted against the antitrust
bill during the summer of 1994, but Hatch later changed his mind
and became a co-sponsor. There is no reason to believe, however,
that party affiliation is an accurate predictor of a person’s views
on the issue.'®

While many members of the House have long supported the
repeal of the exemption, the Senate has been a bastion of
resistance.'®® Leading the resistance have been senators from
states like Pennsylvania and Washington, where franchises such
as the Pittsburgh Pirates and the Seattle Mariners might

135. See A Strikeout: Baseball’s Untenable Antitrust Exemption, SAN DIEGO
UNION-TRIB., Apr. 23, 1995, at G-2.

136. Representative Hyde once indicated that he would reconsider his previous
opposition to the repeal of the exemption. Keith Bradsher, Congressmen Pledge to
Revoke Baseball’s Antitrust Exemption, N.Y. TIMES, Dec. 24, 1994, at 1. But Hyde
has since stated that he will not support any type of repeal, including a limited repeal
targeted only at labor laws. Aide Says Hyde Won't Back Baseball Antitrust Repeal,
NATL J. CONGRESS DAILY, Feb. 2, 1995.

137. Are not Democrats the friends of labor? And Republicans the comrades of
corporate America? Not necessarily. When the Senate Judiciary Committee voted
in 1994 on a bill to take away the antitrust exemption, five of the six senators who
voted with chairman Howard Metzenbaum were Republican. Perhaps the most
conservative columnist in America, George Will, favors lifting the exemption, says
Chip Yablonski, a prominent labor attorney. Larry Tye, New Congressional Lineup
May Strike Out Antitrust Exemption, BOSTON GLOBE, Nov. 10. 1994, at 75.

138. Bradsher, supra note 136.
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someday move to larger or more prosperous cities if the owners
cannot stop them from doing so.  Senators from Florida and
Arizona, where such franchises might relocate, have long pushed
for repeal of the exemption.'*

Many Republicans have stated that Congress has no business
interfering in the baseball industry, but that argument comes
more than seventy years too late. Congress has repeatedly
affirmed baseball’s anachronistic exemption from the antitrust
laws, and rather than setting a clear and consistent policy, it
threatens baseball with lifting the exemption every time a new
senator wants an expansion franchise in his or her state.!*® With
the 1994 and 1995 seasons interrupted by the still-unsettled labor
dispute, Congress will almost surely take some action in the near
future.

Even President Clinton tried to intervene in the 1994-95
baseball strike, proposing legislation to impose binding arbitra-
tion on the owners and players.'*! However, the President did not
propose any legislation to repeal the exemption.

Among the bills introduced in the 104th Congress,'** the
legislation most likely to survive congressional committee
hearings and make it to a floor vote is a measure first introduced
by Senators Moynihan (D-New York) and Hatch (R-Utah). A
measure similar to the “Professional Baseball Antitrust Reform
Act of 1995"* would not affect baseball’s ability to control
franchise relocation, nor would it affect minor-league baseball.
The legislation, if passed, would permit the players to sue if the
owners again impose unilateral contract terms, and it would
eliminate the owners’ unique leverage in bargaining.'*

139. Id. See also infra note 164 regarding the award of new franchises to those
states.

140. Andrew Zimbalist, Batter Up, Already, N.Y. TIMES, Feb. 14, 1995, at A19.

141. See Frank J. Murray, Odds Heavy Against Clinton in Bid to End Baseball
Strike, WASH. TIMES, Feb. 7, 1995, at A7.

142. Ten bills were introduced in 1995 to limit or repeal baseball’s antitrust
exemption. E.g., H.R. 105, 104th Cong., 1st Sess. (1995) (applying specifically to
television contracts); H.R. 120, 104th Cong., 1st Sess. (1995); H.R. 386, 104th Cong.,
1st Sess. (1995); H.R. 735, 104th Cong., 1st Sess. (1995) (establishing a national
commission to oversee baseball); H.R. 749, 104th Cong., 1st Sess. (1995); S. 15, 104th
Cong., 1st Sess. (1995); S. 415, 104th Cong., 1st Sess. (1995) (“Major League Baseball
Antitrust Reform Act of 19957); S. 416, 104th Cong., 1st Sess. (1995).

143. S. 415, 104th Cong., 1st Sess. (1995).

144. Id. See also Mark Maske & Frank Swoboda, Congress to Receive Antitrust
Bill: Legislation Would Limit, Not Repeal, Baseball’s 37-Year-Old Exemption, WASH.
Posr, Feb. 11, 1995, at B1. '
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IV. THE EFFECTS OF LIFTING THE EXEMPTION .

A. Collective Bargaining

For the past forty years, baseball players and umpires have
had only one method of addressing labor problems: collective
bargaining. Collective bargaining is a powerful tool, but if Major
League Baseball loses its antitrust exemption, specific disputes
can be adjudicated more fairly through lawsuits and settlement,
either inside or outside the court system. Currently, the exemp-
tion allows baseball owners to impose industry-wide salary limits,
while remaining partially shielded from any lawsuits that the
players may file. The exemption also allows owners to restrict
players’ freedom to move up to a certain level of service.

Repeal of the exemption would make it possible for the union
to challenge the owners’ unilateral implementation in court, but
it would not necessarily solve all its problems. For example, the
union would still need to negotiate a collective bargaining
agreement with the owners. The MLBPA suggested during the
1994-95 strike that if the exemption were lifted, the strike would
have ended immediately, because players would then have had
the opportunity to pursue legal remedies for their labor griev-
ances through the antitrust laws.!*® This is not to suggest that
collective bargaining would no longer be used. On the contrary,
collective bargaining should become even more effective when the
playing field is leveled. The repeal of the exemption would allow
unfair labor practices to be challenged in federal courts.'*® An
antitrust suit filed by professional football players in 1987 against
the National Football League (“NFL”) eventually helped to
resolve their labor dispute.'”’

B. Antitrust Law and Sports

Specific exemptions to portions of the antitrust laws have
been created for different industries in various forms, usually by

145. See Moynihan Introduces Baseball Bill, UPI, Jan. 4, 1995, available in
LEXIS, News Library, UPI File; Lose Antitrust, Lose Strike, CHI. TRIB., Feb. 11, 1995,
at b. .

146. See, e.g., S. 15, 104th Cong., 1st Sess. (1995).

147. Catherine Yang & Aaron Bernstein, Baseball: Congress’ Surprise Squeeze
Play on the Owners, Bus. WK., Jan. 16, 1995, at 31.



136 UNIVERSITY OF COLORADO LAW REVIEW  [Vol. 67

express language in legislation. However, if the United States
Supreme Court addresses the issue in connection with baseball,
judicially created exceptions will be subject to increased scrutiny
in all areas, and it may become more difficult for other industries
to escape the reach of federal and state antitrust laws.

Baseball is the only sport of the big four—baseball, football,
basketball, and hockey—that is exempt from antitrust laws.!*®
Baseball players look forward to the opportunity to challenge the
owners’ unfair labor practices in court. Basketball and football
players have established their labor rights by filing antitrust
suits.'*® However, when the NFL union went to court in its suit
against owners in the mid-1980s, it first had to decertify.'*

There is some question, however, whether repeal of the
exemption will give baseball players such power. In a recent case
brought by National Basketball Association (“NBA”) players
against their league, the Second Circuit Court of Appeals ruled
that the basketball union could not use antitrust laws to chal-
lenge the NBA’s salary cap as long as a collective bargaining
relationship exists.!®! In a ruling that could significantly affect
the baseball players’ ability to challenge the owners, the court
held that the antitrust laws “do not prohibit employers from
bargaining jointly with a union, from implementing their joint
proposals in the absence of a [collective bargaining agreement],
or from using economic force to obtain agreement to those
proposals.”® The ruling did more than simply limit players
unions’ ability to challenge owners. It may also weaken the case
for persuading Congress to repeal the exemption, because it
verified the owners’ claim that their implementation of a salary
cap did not violate antitrust laws.

In March 1995, another federal court of appeals overturned
a $30 million judgment against the NFL, stating that players
cannot sue a league on antitrust grounds when their union is
engaged in collective bargaining, even if negotiations have

148. See supra note 62.

149. Haywood v. National Basketball Ass'n, 401 U.S. 1204 (1971) (basketball);
Radovich v. National Football League, 352 U.S. 445 (1957) (football).

150. Hal Bodley, Congress’ Intervention Won't Solve Much, USA TopAY, Feb. 13,
1995, at 6C. Decertification is the process by which a group of employees decides it
no longer wants a union to be its bargaining unit,

151. National Basketball Ass'n v. Williams, 45 F.3d 684 (2d Cir. 1995), petition
for cert. filed, 64 U.S.L.W. 3070 (July 24, 1995) (No. 95-137).

152. Id. at 693.
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reached an impasse.!® Judge Edwards wrote that when a
collective bargaining situation exists, federal antitrust law must
“give way” to federal labor law, which allows management to
impose terms after bargaining breaks down.'** However, the
Supreme Court has agreed to review this decision.'®®

One of the goals of antitrust policy is to level the competitive
playing field in markets, so that neither buyers nor sellers have
the upper hand. With respect to the baseball labor market,
however, the owners have always held the power and, as a result,
have had little incentive to bargain in good faith with the players.
Application of the antitrust laws to the conduct of baseball
owners would give the owners a strong incentive to offer competi-
tive, fair, and reasonable terms of employment to the players.
This would dramatically decrease the likelihood of work stop-
pages and other labor problems in the future. At present, because
of the baseball exemption, owners can act in concert to impose
conditions on players, even in the absence of the nonstatutory
labor exemption. Knowing that they have the legal freedom to
play this trump card, the owners have less incentive to negotiate
seriously during the early stages of the process.'®

Ultimately, the antitrust perspective on professional sports
should be concerned with the needs of the consumer. While
baseball is a business pure and simple, it also provokes strong
emotions in people toward a professional team or a professional
athlete.’® Whether to lift baseball’'s immunity, then, is not
simply a matter of favoring the owners’ side or favoring the
players’ side; it is also a matter of protecting baseball fans, just as
it protects the fans of other professional sports where no antitrust
immunity exists.'®®

153. Brown v. Pro Football, Inc., 50 F.3d 1041 (D.C. Cir. 1995), cert. granted, No.
95-388, 1995 U.S. LEXIS 8540 (Dec. 8, 1995).

154. Id.

155. Brown v. Pro Football, Inc., No. 95-388, 1995 U.S. LEXIS 8540 (Dec. 8,
1995).

156. See Major League Baseball Antitrust Exemption: Hearings on S. 415, S.
416 Before the Subcomm. on Antitrust, Business Rights, and Competition of the
Senate Comm. on the Judiciary, 104th Cong., 1st Sess. (1995) (statement of Kevin J.
Arquit).

157. WARREN FREEDMAN, PROFESSIONAL SPORTS AND ANTITRUST 6 (1987).

158. See, e.g., Gary Chester, Views of Sports; Question in Antitrust Case: Was
Public Interest Served?, N.Y. TIMES, Aug. 3, 1986, § 5, at 2 (“The principal concern of
antitrust law is not whether a particular competitor wins in court, but whether the
market is catering to the needs of the consumers.”).
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C. The Future of Major League Baseball

Some senators have predicted that Congress will be slow to
take action on the exemption.'™ Any bill that makes it as far as
a floor vote will likely eliminate the antitrust exemption only for
major-league baseball and not for minor-league baseball.!® The
exemption also might be only partially repealed for disputes
between labor and management, thus allowing club owners to
maintain their restrictions on when and where franchises can
move.'®

However, eliminating or narrowing the antitrust exemption
will not solve the economic problem that lies at the core of the
current dispute. The problem is how to find ways to alleviate the
effects of a bidding system, driven by the owners, that has
inflated player payrolls and put one-fourth of Major League
Baseball's twenty-eight teams at risk. Despite the owners’
protestations, destroying the players’ right to sell their services
on the free market is not the solution. That problem must be
solved at the bargaining table.

Despite Congress’s proposed action in lifting the exemption,
baseball will continue to suffer labor-management disputes. The
difference is that if the exemption is lifted, players, umpires, and
other employees will have a means for redressing their grievances
through the legal system. Major League Baseball will survive,
but not as the monopolistic business it has been for so long. Just
as other professional sports leagues have adapted to the true free-
agency system,'® so will baseball. Of course, this is not to
suggest that baseball will not experience some upheaval.
- Whenever a long-established system is altered, adjustments are
to be expected. Repeal of the exemption could encourage the
formation of rival leagues,'® or at least force Major League
Baseball to expand into untapped markets.’®® Baseball has not

159. See Murray Chass, Hatch Hopeful on Antitrust Repeal, N.Y. TIMES, Feb. 14,
1995, at B10.

160. Bradsher, supra note 136, at 1.

161. Id.

162. See Mackey v. National Football League, 543 F.2d 606 (8th Cir. 1976)
(football); PAUL C. WEILER & GARY R. ROBERTS, CASES, MATERIALS AND PROBLEMS ON
SPORTS AND THE LAW 180-81 (1993) (hockey).

163. See discussion infra notes 165-66 and accompanying text, regarding a rival
league that has already been formed.

164. In 1995, Major League Baseball's Expansion Committee awarded two new
franchises, to be located in St. Petersburg, Florida, and Phoenix, Arizona.
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had to compete with a rival league since 1915. However, in
November 1994, the United Baseball League was formed to take
advantage of the void left by the continuing inability of the
owners and players to settle the 1994 strike.'®® The new league
may have the ability to attract former major-league players (and
even minor-league players, who would not be bound to their
organizations except through their contracts) and perhaps a
television deal.’®® This competition may well be healthy for the
future of the sport. The NFL, for example, has faced competition
each decade, and it is perhaps the strongest professional sports
league in the country.'®’

If the exemption is eliminated entirely, expansion into more
North American markets is widely expected. Without the
antitrust exemption, players might no longer be bound to Major
League Baseball teams. Members of Congress might therefore be
even more willing to lift the exemption if their communities have
the opportunity to attract new teams and some of baseball’s best
players.

Some argue that immunity from antitrust laws has allowed
Major League Baseball to subsidize substantially minor-league
teams,'® and that without its immunity and ability to bind
players for six years to a particular organization, baseball may
allow teams in smaller communities to fold. However, given the
increased competition that would result from the destruction of
baseball’s monopoly, this is unlikely to happen very often.

165. Allen St. John et al., Jockbeat, VILLAGE VOICE, Nov. 22, 1994, at 121.

166. The United Baseball League’s predecessor, “The Baseball League,” had
secured a television deal with the ABC network a few years ago, but the league folded
when some prospective owners became financially unstable during the recent
recession. Id.

167. Dan Daly, Expect This Strike to Go the Distance, WASH. TIMES, Feb. 7,
1995, at B1. The NFL faced competition in the 1920s (from the first American
Football League), in the 1930s (from the second American Football League), in the
1940s (from the All-America Conference), in the 1950s (from the Canadian league),
in the 1960s (from yet another American Football League), in the 1970s (from the
World Football League), and in the 1980s (from the United States Football League).
Id.

168. See Y. Shukie Grossman, Note, Antitrust and Baseball—A League of Their
Own, 4 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 563 (1993).
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V.  CONCLUSION

By no means will the lifting of baseball’s antitrust exemption
eliminate the tough questions surrounding how professional
sports leagues should be structured and managed. There will be
a continuing role for the judiciary to play in reviewing disputes in
baseball, football, basketball, and hockey. Because organized
sports have become such an integral thread in the fabric of our
society, the effects of disharmony in the professional leagues have
far-reaching implications, and not all of them are economic.

Nevertheless, it must be remembered that professional sports
are first a business and only second a public service. However,
where a monopoly like Major League Baseball exists, there is no
free market in which healthy competition results in improved
services for the consumer. Major League Baseball owners have
cornered the product market. For example, if the baseball players
had not ended their strike, fans who wanted to see major-league
baseball in the Spring of 1995 would have had no other choice
than to attend the games staged by Major League Baseball
owners. Because of the players’ strike, the quality of the product
(replacement players) was diminished.

Accordingly, it is essential that Congress and the courts act
to prevent further injustices by eliminating the exemption
entirely. It is ironic that the sport of baseball is based on healthy
competition on the field, while the business of baseball enjoys
monopoly power off the field.’®® While Congress may take action
in the near future, the United States Supreme Court is still faced
with challenges to decisions like Piazza.' The future of base-
ball's exemption remains unclear due to the broad interpretations
of the exemption by courts following Flood, in direct contraven-
tion of the Court’s stated intention that antitrust exemptions
should be narrowly construed and unambiguous.!” Chief Justice

169. See Rep. John F. Seiberling, Is There a Need for Baseball’s Antitrust
Exemption?, N.Y. TIMES, May 29, 1983, § 5, at 2.

170. Piazza v. Major League Baseball, 831 F. Supp. 420 (E.D. Pa. 1993).

171. See Cantor v. Detroit Edison Co., 428 U.S. 579, 597 (1976) (holding that
courts should employ antitrust exemptions only to the minimum extent necessary);
Carnation Co. v. Pacific Westbound Conference, 383 U.S. 213 (1966) (stating that
exemptions should be narrowly construed because of dangers of over-generalizing);
United States v. American Tel. & Tel. Co., 461 F. Supp. 1314, 1324 (D.D.C. 1978)
(holding that in cases of judicially-created exemptions, courts should construe the
exemptions narrowly). See also Charles Matthew Burns, Note, The Scope of Major
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Rehnquist is the only member of the Flood majority who remains

on the Court today, and it is difficult to predict how the existing
~ Court would rule, given that political leanings are a poor indica-
tor of a person’s views of our national pastime.'”

As baseball steadily grows into a multibillion-dollar industry,
disputes over player restraint and franchise relocation will not
disappear. Uncertainty regarding how to conduct the business of
baseball results from the swirl of conflicting authority on base-
ball’s exemption from the antitrust laws. The sooner Congress
and the courts act to clarify the legal framework for such dis-
putes, the better will be the business of baseball, its participants,
and its fans.

Despite all this grumbling, the future of organized baseball
in America is hardly in jeopardy. While it is certain that base-
ball’'s current monopoly will face substantial changes, our
national pastime will not fade quietly into the sunset. While fans
may have become disgruntled as a result of the 1994-95 baseball
strike, they will not likely give up on Major League Baseball and
its traditions. Each year there will be a fresh batch of new
parents whose childhood baseball memories will compel them to
bring their children to the ballpark during the first weeks of
Spring to witness the national spectacle, peanuts, Cracker Jack,
and all.

League Baseball’s Antitrust Exemption, 24 STETSON L. REV. 495, 529 (1995).
172. See supra note 137 and accompanying text.






